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. actively in the preparation of this Commentary are

‘. Professor Richard R.

PRINCIPLES OF LAW AND RECOMMENDATIONS
GOVERNING THE USES OF INTERNATIONAL
RIVERS, AND COMMENTS THEREON

By the Commiltee on the Uses of Waters of
International Rivers, of the American Branch
of the International Law Association *

Introduction

In recent years the United Nations, governmental legal
advisers and legal associations the world over have greatly

- intensified their interest in the law governing the uses of

international rivers. Beginning with Professor Eagleton’s
* The members of the American Committee who have participated
lanson W.

Willeox, Chairman, Miss Florence Brush and Messrs. William L.
Griffin, Gove Harrington, Abraham M. Hirsch and John G. Laylin.
Baxter of the Faculty of the Harvard Law
School participated in the formulation of the Statement of Principles
of Law and Recommendations, but owing to pressure of other work

" had to resign from the Committee before the final draft was com-

.

pleted. Mr. Homzr G. Angelo, also a member of the American
Committee, concurs in the Statements of Principles of Law and
Recommendations and Comments prepared by the Committee of the
American Branch with the following observations. He shares the
view of the other members of the Committee that it iz a difficult if
not bootless exercise to seek to differentiate between established
rules of international law and doctrines that are not yet but may
soon be recognized as rules of law, He believes that many similar
difficulties attend an effort to predict what sources would be found
to be controlling by an international tribunal such as the Inter-
national Court of Justice. In analyzing these principles and recom-
mendations, Mr. Angelo believes that an international tribunal such
ag the International Court of Justice should apply the substance of
all of them in settling an international water problem involving
their consideration. As to some of the principles and recommenda-
tions, such as Principle II, he prophesies that the International
Court of Justice would—on the basis of existing sources enumerated
in Article 38 of the Court’'s Statute—find such principles to be con-
trolling. As to some other princifg!es, such as Pringiple V, he
believes that he does not have sufficient information to form an
opinion as to whether the International Court of Justice would find
such principles controlling. The other member of the American
Committee, Mr. Asa Jennings, was not available to take part in the
preparation of this Commentary.

Miss Brush (of Milbank, Tweed, Hope and Hadley, New York
City) and Mr. Harrington (of Meyer, Kissel, Matz and Seward, New
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report to the 1954 Edinburgh Conference, the International |

Law Association has actively concerned itself with the study
of this field of international law. The reasons for this activity [
are apparent. With expanding populations and aspirations to |
improve or maintain standards of living have come the means, |

engineering and financial, of changing the natural regime of

river systems so as to achieve great benefits for the entire

river community. Unfortunately, these same means can also
be used for the benefit of only one national group, perhaps to
the serious harm of another. The problems raised are imme-
diate for not a few countries. Not only are they immediate,
they may actually involve the ability of some countries to |

survive. For other countries the problems are of future con- '

cern, perhaps not vital but certainly not unimportant. Even to
the detached scholar the uses of international rivers are a
peculiarly interesting testing ground for that area of the law
that treats of state responsibility for acts within a state that,
though not unlawful domestically, become a matter of interna- !
tional concern because of adverse effects outside its boundaries, |

York City) have done special research in the field of international
law as applied to rivers under Clyde Eagleton. Dr. Hirsch wrote a |
doctoral dissertation at Columbia University on the legal and |

tional rivers.

The Committee is deeply indebted to the late Cylde Eagleton who |

permitted its members to study his notes and passed on to them the
results of the research, made possible by a Ford Foundation grant,
which was being carried on under his direction, and conferred with

I TE——

Before reviewing the action taken direct]ly and indirectly as
the result of Clyde Eagleton’s initiative, tribute must l?e paid
to earlier work in this field. First among the‘ assocmtlops of
lawyers and publicists was the Institut de Droit International.
Its Declaration of Madrid of 1911 is a Iandlmark.‘ The Declgrn-
tion of Montevideo of 1933 by representatives of the American
States is another noteworthy contribution.2 In the area of con-
ventional law there are the Geneva Convention of 19233 (deal-
ing principally with hydro-electrical uscs)' an!i the Barcelona
Convention of 19214 (dealing with navigational uses). In
addition to this work courts in federal nations, of course,_have
been called upon to resolve river disputes comparable to inter-
national river disputes. Drawing as they do from the very
materials which are the sources of internsflio'nal law, the
decisions of these courts have developed a jurisprudence of
foremost importance.S Also drawing from these sources, and
from the Declaration of Madrid, the Geneva Convention arjd
other source materials, a commission for the Indt!a Basin
promulgated and won unanimous acceptance by the disputants
before it of a statement of principles that cannot be overlooked
by any student in this field.? )

yTheerading book on this subject, published in 1931, is that

47 L.N.T.S. 36-63; 18 Am. J. INT'L L. (1924) SUPFL. 151-166.
5 See infra, notes 17-19 at 31-35.
8 See infra, Appendix D at 97.

g political aspects of the uses of international ‘rivers in the Middle of H. A. Smith, a member of the international committee of the
East, and has since been a consultant on problems connected with I.L.A7 An important work of more recent date and concen-
i international water utilization; he is currently doing research for e , Teckrical s in Europe is that of M. Pierre
b the Institute of International Law, New York University, under :  trating on }})dro-e ecirical ‘uses : P ) & Steel Division
v the Ford Foundation grant made to the Institute. Mr. Griffin, who ' Sevette, Chief of the Power Sectlop, ower & oSle S

v is an attorneg in the Office of the Legal Adviser, United States of the Economic Commizsion for Europe and also a member
t Department of State, prepared the State Department Memorandum | of the international committee of the I.I.A# Comparable to
] on the Legal Aspects of the Use of Systems of International g he Western Hemisphere, but dealing with uses gen-
b Waters, an excerpt from which is attached as an exhibit. Mr. this in the Western AIET Sy T C of the United
ik Angelo is a Professor of Law at Stanford University Law School erally, is the study of Dr. .Gmllermo J. Cano « - oy
# a?dthchgirma_n of the S;ction of Intgnatim\al and Comparative Law . Nations, U.N. Technical Assistance Adm};}mstrahnnc L“Xper _12
i 0 e American Bar Association. r. Willeox is a member of th> : : of the Economic Commissio
| Bar of New York State and of the District of Columbia, now praec- Water Legislation and a member

P ticing in Washington, D. C. In 1956 he did special research within —— i

i this field for Covington & Burling, a Washington law firm of which 18ee infra, Appendix A at b4.

! Mr, Laylin is a member. This firm has advised states of the 271d.. at 63

'z United States and is currently advising two foreign governments, * )

!,- with regard to the rights of riparians on interstate and interna- 31Id., at 56.

the Committce members up to the day of his death. Grateful
acknowledgment is made to Messrs. Rinaldo L. Bianchi, Donald E.

Claudy and James R. Patton, associates in Covington & Burling, ©
for invaluable research and helpful drafting and suggestions. The |

opinions expressed are, of course, the personal conclusions of the
active members of the Committee.

7 Smiti, THE EcoNomic USES OF IN'{'F:RF!ATI,?NAL RivErs (1931).
Hereinafter this work will be cited as “Smith,

8 SpvETTE, LFGAL AsPrcTs oF HYDRO-ELECTRIC DEVELOPMENT OF
RIvERS AND LAKES OF CoMMON INTEREST (1952), U. N. “I.)ocurnent
No. E/ECE/136. Hereinafter this work will be cited as ECE Re-
port.”
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for Latin America Group on Hydraulic Resources at the Com- |
i

mission’s headquarters in Santiago, Chile.? The recent report

Unitc.:d Nationslget up a division to cooperate with nations
desiring to ]?artlmpate in integrated river basin development is
currently being considered by ECOSOC.

The committee established by the I.L.A. pursuant to the

e o

initiative of Clyde Eagleton reported to the Association’s Con- |
ff:rence at Dubrovnik in August, 1956, The report had not been :
circulated early enough for all branches and members to pre- '
pare and circulate their comments., Certain notes, however, |

were prepared' in support of the Committee's report and one
was prepared in opposition. Members of the committee of the

American Branch prepared and circulated a set of Observations

on the note in opposition. With these papers before the Con-
f'erence, and another submitted there, it was decided to con-
tlnl'le the committee, to enlarge its membership and the acope
of {ts work, and to adopt a statement of principles “as a sound
!msm upon which to study further the development of rules of
international law with respect to international rivers.”

The enlarged international committee has exchanged views by
correspondence and at a meeting held in Geneva in October,
1957. It has had the benefit of the published results of other
study groups. Notable amongst these are the report to the IX

Commission of the Institut de Droit International by Mr., Juraj

Andrassy,’ a member of the International Law Association
“:ho prepared a note on the uses of the waters of international
rivers for the Dubrovnik Conference, and the resolution adopted
by th_e Inter-American Bar Association at its Tenth Conference
held in November, 1957, at Buenos Aires.!2

9 Cano, The Juridical Status of International (Non- 14}
Waters in the Weste_’m Hemizphere, printed in IN?rm{A:twljg;hg:é
%ssocm'rmn (submitted to), PRINCIPLES oF LAW GOVERNING THE
Dsrés {;gﬁgm(nfmﬁwéomncl?twrgs dAND LAKES, 72-111. Washington

: Gy i b, Cong. Cat. - i ited
as “PRINCIPLES . . . Rﬁms Anuai,\ﬁgs'.és TR Herdhmiter tted

10 INTEGRATED RIVER BASIN
O N Bt DEevELOPMENT (1958), U. N. Docu-

1 ANDR)\SS* UIILISAIIDN DES EAUX [NIERNA\II(]NALF’. lqu I“J\R-
'] S
ITIMES {]:N DF.“ORS DE LA NA"!G!\]]UN . II".! tltut de D t I!Itﬁ]i a-
) s Irol 1

12 See infra, Appendix A at 72.
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of a p:znel gf experts to the United Nations Economic and £
Soc_ml Council stresses the implementation of integrated river '
basin development.!® The recommendation of this panel that the .

A most significant study setting forth the position of the
United States as to the customary law governing international
rivers is contained in a memorandum submitted on April 21,
1958, by the State Department to a committee of the United
States Senate. The first parts of the memorandum deal with a
treaty between the United States and Canada; the remainder,
which deals with the customary international law, is attached

“as an exhibit. The exhibit contains also an excerpt from the

Statement (presented April 21, 1958) to the Committee on
Interior and Insular Affairs of the United States Senate by
Deputy Assistant Secretary of State Frederick W. Jandrey.

The enlarged international committee of the I.L.A. received a
communication from one of its members suggesting that the
committee should undertake to distinguish between those princi-
ples that may be said to represent lex late and those principles
that may be said to represent lex ferenda. In the view of the
American Branch Committee, such a distinction would be more
confusing than helpful.

The original meanings of the phrases lex lata and lex
ferenda are quite clear.'® The phrases have, however,
taken on new and different meanings for different schools of
legal thought and for different lawyers. The distinction be-
tween lex lata and lex ferenda is sharp when the phrases are

13 The terms lex lata and lex ferenda are etymologically related
to the terms “legislation.” A Icx, in ancient Rome, was a proposal
for a law, which was made to the people by a magistrate from the
rostrum. It was approximately what is known today as a “bill.”
To offer or present a bill to the people for action was called leqem
ferre, or “to bring (forth) a bill.” Once the bill had carried, or
was passed, the lex became lnta, or “hrought through.” A lex to
be brought forth hbefore the proper legislative authorities was
gpoken of as lex ferenda. In the following discussion of the evolv-
ing customary international law governing the continental shelf
Kunz uses de lege ferendn in this original legislative sense, an
rlsuch a use points up its inapplicability to the growth of customary
aw:

We may conclude: the doctrine of the continental shelf, in
this restricted sense, is not yet a norm of general customary
# international law; but in view of the practice of a number of
) states, the lack of protests, and the general consent of writers,
with the exception of Scelle, . . . it can be considered as a
new norm of general customary international law in fieri, in
statw mascendi; there is a clear tendency toward the coming
into existence of this mew norm; in time the doctrine of the
continental shelf, in this restricted sense, will become a new
norm of customary general international law, whatever may be
the fate of the proposal de lege ferenda of the Internation Law
Commission. (Kunz, Continental Shelf and International Law:
Confusion and Abuse, 50 AM. J. INT'L L. 828, 832 [1957].)
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used with reference to legislative law. Thus the phrases are mitteg it is artificial to seek to ide;ltify niceif;':;d‘?:lzgquzﬁtﬂ?s;
useful for those lawyers who in effect deny the existence off principles that are already generally rgcog‘llo {)e‘lrecog}:ized &%
customary inlernational law by insisting that such law is; existing law, principles that alre coml.?]%i e
binding only to the extent that it is expressly acknowledged. representing already -exisling aw,d gy éuch(clqssiﬁcations
by states. This distinction fades, if it does not disappearj nized as becoming existing law, a}r: 53 on.t fit a li;ing system
altogether, for those who recognize the existence and continu-i may appear to be scientific, but they do no ily develops by
ous growth of cuslomary international law.!4 . such as the law. Custor?\arg I:t\}x]v ﬂ;ii?igaor&tyqt the Geneva
- International law is not static. Like all living systems it} acgtetion; and ap kvof. K. 1 e 'tIg): in October, 1957, the
l grows and changes. Recognition of what the law is may follow| meeting of the internationa comrzll . law necessarily: Wagh;
| long after the law comes into being. This is peculiarly true of - recognition and expression of customary atic apl“];'OHCh is to
the law based upon international custom giving evidence of|  The Committee feels that the more 1:9%; the World Coutt,
general practice accepted as law.' In the view of this com-I formulate an opinion as to what RrSICITAS: VO 28 of its
M E drawing on the material enumerated in Article 38 o i
!4 The phrases lex lata and lex ferenda are bound to give rise to: Statute, would find to be controlling upon it in afcaset_lﬂ “iq {::0
ambiguities and confusion beeause of the different meanings which . it was asked to reach a decision. The Court’s function is

different persons attach to them. They may be understood and ex
pressed to indicate the historical concepts of accomplished inter-|
national lerislation and mere propesals, respectively; they have:
been used to distineuish between law, however arrived at, that has!
been expressly recosnized, as in a decision of the International |
Court of Justice, and law that is in the process of evolving or even
that may have evolved but has not yet been authoritatively ex-|
pressed; or they may be used to refer to existine and non-existine
international law as derived from some sources but not others—all
depending on the different predilections of different lawyers. As,
romted out by Professor Roberto Ago in his recent article on positive

aw and international law, a great deal of confusion is introduced -

b}' different persons using the same words but attaching to them!
different meanings. He writes:

So it often happens that discussions are falsified because dif-
ferent authors make use of the same term but give it difforent ©
meanings, or on the other hand because they use difTerent |
terms to mean the same thing. Further complications arise
when an author uses the same word with different meaninTs
without being aware of it, or at any rate without warning his
reader. (Apo, Positive Law and International Law, 51 AM. J. |

INT'L L. 691 at 692 (1957); translation by Miss Judith A. |

Hammond of the article, Diritte Positivo e Diritto Internazio- -

nale, in Vol. I, of STUDI IN ONORE DI TOMMASO PERASSL. The |

article appears in German in Vol. 6 of the ARCHIV DES VOLKER-
RECHTS, No. 3 (August, 1957) at pp. 257-307.)

15 Justice Cardozo has written:

International law . . . has at times, like the common law, . . .
a twilight existence during which it is hardly distinguishable
from morality or justice, until at length the imprimatur of a
court attests it jural quality. (New Jersey v. Delaware, 201
U.S. 361, 383 [1934].)

And Judge Altamira has observed that there are:
moments in time in which the rule, implicitly discernible, has
not as yet taken shape in the eyes of the world, but is so fore-
ibly suggested by precedents that it would be rendering good

viii
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decide disputes “in accordance with international law” apd is
not different, in this respect, from that of any other inter-
national tribunal called upon to decide a case in accordance
with international law.10 o

In undertaking its suggested revisions of the DI‘]I‘I(F]I]I(_]S
adopted at Dubrovnik, the committee has gathered and weighed
the source materials indicated in Article 38 of the Statute of
the World Court, and undertaken to formulate f}'om them the
general propositions that in its opinion wou-ld guide the Co-urt.
In addition the committee has made certain recommendations
which do not purport to be a formulation of law, but are
suggestions as to good practices which sta_t.es should ft:)llow
when seeking to reach a just and fair solution of. any dl.ﬁ'er-
ences with respect to the uses of a system of international
waters.

ice to the cause of justice and law to assist its appearance
?;:rszeorr% i:le“’hif.‘h it will have all the f&rc;’: 1‘1|i'ht1y belr(n{;r.rr’lg:l;;
to rule of positive law appertaining to that category.
case, P.C.I..?., Series A, No. 10, pp. 106-107, 2 HupsoN, WORLD
Court REerorTs 91 [1927].)

16 tative Draft No. 1 of the RESTATEMENT OF TIE FFOREIGN
Rr—:LAI‘rnmrEr;n LAw oF THE UNITED STATES (1957), su_hmltted by t}}:e
Council to the members of the American Law Institute, much teg
game standard for the definition of international law was adop
and described as follows at p. 4: . _

When the term “international” is used in this Restatement
to describe a rule, therefore, if. is meant to express the rule
which would be applied by an international tribunal, if the
matter were to come before it, or the rule that civilized na-
tions would accept in working out a negotiated settlement of
a dispute between them.

ix
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STATEMENT OF PRINCIPLES OF LAW AND
RECOMMENDATIONS GOVERNING THE

) 3

Th? Commltt-ee has not made a study of any customary law E
peculiar t_o r_:avrgational uses of international rivers. The sug- =
gested principles are believed to be consistent with such inter-

national custorrf as may exist concerning navigational uses,!?
but some amplification in this regard may ultimately be de-
sirable.

The revision of principles of law and recommendations
worked out by the committee is as follows:

S

i3

17 In view of the decision of the international committee at its
Geneva meeting of October, 1957, not to include a study of naviga-

tional uses for the present, it is perhaps unfortunate that the pro- i
gram for the 1958 Conference of the International Law Association £
which t

15
5
i

describes the work as dealing with international “waterways,”
may suggest a primary emphasis on navigation.
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USES OF INTERNATIONAL RIVERS

By the Committee on the Uses of Waters of International

Rivers, of the American Branch of the
International Law Association.

Principles of Law

I. As used in this statement: ‘“system of international

 waters” refers to the inter-connecting waters within a natural
' drainage basin any part of which is within the territory of two

‘ or more states; and “riparian” and “co-riparian” refer to

- " states having* jurisdiction over parts of the same system of
~ international waters. :

II. A riparian has the sovereign right to make the fullest

use of the part of a system of international waters under its
jurisdiction consistent with the corresponding right of each

‘ co-riparian. Competing uses or their benefits must be shared

. on a just and reasonable basis. In determining what is just
and reasonable, account is to be taken of rights arising from
' agreements, judgments and awards, and from lawfully estab-
' lished beneficial uses, and of such considerations as the poten-

tial development of the system, the relative dependence of each
riparian upon the waters of the system, and the comparative

= gocial and economic gains accruing, from the various possible

- uses of the waters, to each riparian and to the entire com-
. munity dependent upon the waters.

III. A riparian is under a duty to refrain from causing
" a change in the existing regime of a system of international
waters which could interfere with the exercise by a co-riparian
. of its right to share on a just and reasonable basis in the

" benefits of the system without first giving the co-riparian an
' opportunity to object; and if objection is made, to refrain from

causing the change so long as the co-riparian demonstrates its
willingness to reach a prompt and just solution by the pacific
means envisaged in the Charter of the United Nations, includ-
ing a determination by the International Court of Justice or
other agreed tribunal.

xi
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IV. A riparian’s duty to refrain from taking action in
violation of a co-riparian’s rights includes the duty to prevent
others, for whose acts it is responsible under mternatmna[
law, from taking such action,

V. A riparian may not unreasonably withhold from a co-:?"
riparian, or refuse to give it access to, data relevant to the

determination or observance of their respective rights and’
duties under the existing regime of the system of international!

waters, or data with respect to any proposed change in that!

regime.

VI. A riparian is under a duty to refrain from increasing
the level of pollution of a system of international waters to
the substantial detriment of a co-riparian,

Recommendations

THE USES OF THE WATERS OF INTERNATIONAL RIVERS 1

COMMENTS ON PRINCIPLES OF LAW

I

As used in this statement: “system of international
‘waters” refers to the inter-connecting waters within a
natural drainage basin any part of which is within the
territory of two or more states; and “riparian” and “co-

- riparian” refer to states having jurisdiction over parts

of the same system of international waters.

In this paragraph we are concerned only with the practical
problem of insuring that the subsequent principles are made to
apply to all those areas in which one riparian by its acts may

. affect another riparian. The purpose of this paragraph is to

I. It is recommended that pollution by a riparian, even
though not unlawful, which causes detriment to a co- nmnan
should be gradually rendered substantially harmless.

II. It is recommended that so far as possible co-riparians
join with each other in making the fullest possible utilization
of the waters of their system, taking into account the system
as an integrated whole and the widest variety of uses of the
waters, to assure the greatest benefit to all.

ITI. It is recommended that co-riparians establish commis-
sions to collect and exchange technical data, to make studies for
the better utilization of the waters of their system and to
anticipate and resolve conflicts over the uses of the waters of
the system and the fair distribution of the cost of proper

maintenance, operation and development.

IV. It is recommended that the United Nations should
establish an office to serve as a central clearing house of
information concerning systems of international waters and |
should provide assistance to a riparian which seeks to reach a:
peaceful resolution of differences with co-riparians and techni- |
cal or other experts when so requested by a riparian. ’

1

These suggested principles of law and recommendations will |

now be discussed paragraph by paragraph.

make clear that the principles apply to any watercourse, either
contributory or distributary, with respect to which physical

- action could be taken by one riparian, within its jurisdiction,

which could affect in any way the regime of the same or any
connecting watercourse within the jurisdiction of another
riparian.

The definition in Dubrovnik Principle I states merely that
an “international river is one which flows through or between
the territory of two or more states.” It is the Committee’s
view that the application of the principles is not limited to
what might be considered an “international river” for other
purposes, and that it is therefore preferable to use the broader
. .phrase ‘“system of international waters,” and to make clear
_that this phrase is defined only for purposes of the present
statement.

By defining “system of international waters” as those inter-
connecting waters within a natural drainage basin, the para-
graph is consistent with the fact that the catchment area or
river basin is the geographic and physical unit by which one
can determine what makes up a river or watercourse—what in
fact can affect or does affect the quantum and quality of iis
flow and the character or nature of its regime. The use of this
terminology—‘natural drainage basin,” “catchment area” or
“river basin,”—is general practice among engineers and others

" who are concerned with the problem of water use. Its use is

f consistent with the view strongly expressed by many engineers,

|

economists and lawyers that a river basin should be treated as
.. an integrated whole. The definition also conforms to that gen-
_ erally favored by the members of the international committee

T T ——————
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2 INTERNATIONAL LAW ASSOCIATION

e
g o

of the International Law Association at their meeting i
Geneva in October, 1957 (based on Professor Eagleton’s Sum’{?
mary Digest of Discussion at Geneva Meeting of October 14-16;
1957, of the Committee on International Rivers of the I.LL.A.).
The use of the adjective “international” in the phrase “‘sysh
tem of international waters” does not by itself connote an:’?
obligations under law except as specifically set out in the
principles which follow. It is only where action by one riparian’
on some part of, the system of international rivers can affect the
regime on another part of the system within the jurisdiction.
of another riparian that a question of international law arises.
For example, if a change in the existing regime of a watercourse -
does not interfere with the exercise by a co-riparian of its rights .
in the system, the mere fact that the watercourse falls within the
definition of this paragraph would not carry with it any corre
sponding obligations. There is thus no occasion to exclude
streams which, because of their smallness or their distance
from an international boundary, are unlikely to have interna-
tional importance; these circumstances merely lessen the likeli.
hood that the principles would have any practical application
in such cases. ;
The practice in both treaty-making and adjudications sup-
ports with only few exceptions the view that intrastate tribu-
taries are to be taken into account whenever the manner of
their use may have international effects. !
Proceedings dealing with the identification of the waters de-
secribed by the phrase “international river” in a treaty, with
the distribution of the supplies of a river, and with pollution,
have drawn no distinction between supplies furnished by the
main river and those furnished by tributaries.2 i
Among academic writers definitions of “international waters”,

and similar phrases have led to considerable debate;3 but the]'_
various definitions must be scrutinized to determine what fune-i
tion their authors intended them to serve. It is one thing to

say that a tributary wholly within one state is not an “interna-®

IS

2

tional river” as a matter of lexicography; it id*quité "another# 7

to say that things done on the tributary should for that 1'eason_§;‘..

be deemed to be excluded from the area of international con- -
cern. w

£
The Committee recognizes that some writers have made a_
distinction between the principles of law applicable to contigu-7

ous and successive rivers. The Committee has concluded, how-%

ever, that for the purposes of this statement no distinction!

should be made. The principles stated herein, as well as the
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recommendations, apply equally to contiguous gnd succesgive
rivers, While these principles and recommendations may have
different results when applied in the case of contiguous or

* successive rivers, this does not mean that the pr-inciples thelln-
- selves, insofar as they are stated by the Committee, are dif-

ferent. . )
The use of the words “riparians” and ‘co-riparians” is
simply a matter of convenience to avoid the repetitious use of
the expression “states having jurisdiction over parts of the
same system of international waters.” Its utility is obvious.

II

A riparian has the sovereign right to make the fullest
use of the part of a system of international watt_ers ur!der
its jurisdiction consistent with the corresponding right

- of each co-riparian. Competing uses or their benefits

must be shared on a just and reasonable basis. In de-
termining what is just and reasonable, account is to be
taken of rights arising from agreements, judgments and
awards, and from lawfully established beneficial uses,
and of such considerations as the potential deve[opm?nt
of the system, the relative dependence of each riparian
upon the waters of the system, and the comparative so-
cial and economic gains accruing from the various pos-
sible uses of the waters, to each riparian and to the en-

~ tire community dependent upon the waters.

This principle represents a consolidation of the substance of
Principles III and V of the Dubrovnik statemen_t of 1956.
Further study has led the Committee to adopt minor reﬁ{|e~
ments of the old texts and to cast the language in affirmative
terms. It has also seemed desirable to couple the statement of
the fundamental rights of riparians with the standards by
which such rights can be given concrete recognition.*

Dubrovnik Principle III recognizes the duty of riparians to
exercise control over international rivers within their bqund-
aries “with due consideration for its effects” on other riparians.
This is in effect a negative statement. Dubrovnik Principle V
moves into the positive rights of riparians, including the right
of each to a reasonable use of the water. The present text
endeavors to state affirmatively the rights and duties of ripari-
ans toward one another., In addition, the factors which have
been considered relevant to the settlement of conflicting claims
have been retained in the present text.t
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The negation of a riparian’s right to dispose at will of the

waters of an international river and the existence of a right in : t
every riparian to make use of the waters of the system find £states, in their capacity as sovereign members of the Union and .

THE USES OF THE WATERS OF INTERNATIONAL RIVERS b

B

A long line of decisions in the United States Supreme Court
has consistently rejected the argument that upper riparian

support in the conclusions reached by every international group} thus; they have contended, in a position to invoke international

which has dealt with the problem.®

The positive rights and duties of riparians are evidenced by|
the existence of several hundred treaties and international agree-
ments. In all of these, the signatories recognize mutual obliga-?

tions.” Not only do the terms of particular agreements reflect the; o7 e
but their greatt rivers.’® The legitimate use of the analogy of federal and

es in whichf municipal decisions as an aid in the search for evidence of
ates, f customary international law does not seem to be open to question

principle of mutuality of rights and dutlies,
number, coupled with the infrequency of instanc
riparians have disregarded the protests of interesled st

testifies also to the widespread belief that no riparian is en-

law, are entitled to make fullest use of the waters without recog-
“nizing the corresponding rights of co-riparians.” Federal and

. municipal courts in other countries similarly have ruled in
favor of the principle that co-riparians are entitled to share
#on a just and reasonable basis in the benefits of international

{ among prominent internationalists, and the denial of its

titled to arrogate to itself the right to develop an international! relevance is rare.!®

river oblivious of the corresponding righlts of ce-riparians.

These treaties and conventions cover international river basins
from all continents and reflect the adherence to some principley

i The report of the Indus Commission, headed by the late Sir
* Benegal N. Rau, accords with the above decisions,??
* No case, either domestic or international, has been found

of truly world-wide application whose consistent acceptance by’ which sanctions originally superior rights of any riparian vis-a-

states gives evidence of their binding character.®

The recognition of corresponding rights of riparians is
commonplace among quasi-sovereign states and provinces cf
federated countries, and finds expression in a multitude of
inter-state and inter-provincial agreements. Examples are af-
forded by such countries as the United States,® Argentina,'
India,’! Australia,'? and Switzerland.!?

States have only rarely denied the corresponding rights of
co-riparians to share in the benefits of a system of international
rivers, and have usually yielded this extreme position. Subse-
quent actions, and statements made by representatives of such
countries, have brought the official position of their states in
line with the recognition of a mutual 2right to share in the
benefits of a common system and of a right to the protection of
existing uses.!*

Current and past controversies over the distribution of the
waters of international rivers have elicited significant state-
ments, often against interest, by Governments and their offi-
cials, which reflect a econviction that international law sanctions
the right of each riparian to a just and reasonable share of the

waters of international rivers and to the protection of existing |

uses.1®

The few international arbitral awards which are available
uphold the view that co-riparians are equally entitled to make
use of the waters of international rivers.!®

| vis his co-riparians to make use of the waters of international
¢ rivers.

An abundant literature exists which supports overwhelmingly
the doctrine of mutuality of rights and duties among co-
riparians, and denies originally superior rights to any one state,
in the use of the waters of international rivers.?!

Where competition makes the fulfillment of all desired uses
t impossible of achievement, the standards of justice and reason-
* ableness, both familiar concepts to lawyers even if incapable of
i precise definition in the abstract, are essential to the protection

i of the mutual rights of co-riparians. Justice and reasonableness

i do not mean, of course, absolute equality in the quantitative
;,aense. It is most improbable that any two river systems are
i entirely alike, and it would be futile to strive for a particular-
{ ized exposition of rules on the question of proper allocation of
water supplies. Nevertheless, it would be patently in deroga-
‘ tion of the equal rights of co-riparians to make the fulleat
- possible use of the part of a system of international waters
- ‘under its jurisdiction, to sanction a criterion of distribution
- which would be less than just and reasonable under the ad-
- mittedly varying circumstances.
In formulating standards, the Committee has followed gen-
ff erally the Dubrovnik statement of factors, but has recognized
- that some stand on a different footing from the others. There
. 'Is abundant authority for specific reference to treaties, judg-

- ments, and awards as matters of first consideration in deter-
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wining whit ts jost awk rensuuable.. The eaoe:is feason l-legardll"r“&-ha.inable as a matter of law. By the same token it is believed

the rights arising from existing uses.?? To avoid undue rigid:

5608 6

. ity, however, the draft says merely that rights so arising mu

be taken into account. The other faclors, taken from Dubrovni
principle V, are illustrative of the further considerations whicl

in appropriate cases are to be taken into account by negotiﬂtonw_

and tribunals in arriving at a just and reasonable solution.

11

a co-riparian of its right to share on a just and reason
able basis in the benefits of the system without first giy
ing the co-riparian an opportunity to ohject; and if ob
jection is made, to refrain from causing the change s
long as the co-riparian demonstrates its willingness
reach a prompt and just solution by the pacific mean
envisaged in the Charter of the United Nations, includin
a determination by the International Court of Justice o
other agreed tribunal.

This principle is a development from Dubrovnik Principl
VI. Underlying both is the recognition that the most satif
factory method of bringing about the sharing of the benefit:
on a just and reasonable basis is by agreement. 12

Some statements and treaties on this subject have made anre§
ment or consent by the affected riparians a sine qua non to a
material change in the existing regime. Examples can Irt
found in Articles I and II of the Madrid Declaration of 191]
in Articles 4 and 5 of the Geneva Convention of 1923, andrt
Articles 2 and 4 of the Montevideo Declaration of 1933. By

what if consent is unreasonably withheld? Dubroynik Pritjgipi;_: i

VI and Buenos Aires Principle 3 seek to avoid an impasse If
stating that the differences should be submitted to arbitratior
But what if either the riparian proposing the change, or Uth{
riparians who believe they would be adversely affected, refuy’
to arbitrate? If the former is willing to arbitrate and th
others are not,
interested views of their substantive rights? It is not believd
that it was the intention of the authors of the above qt'ltemenf
to permit such a result, or that, if it was, such a view is mamI

' international

may they in effect impose unilaterally thei -

that the riparian proposing the change may not in effect impose

“{ts unilateral views as to the substantive rights of the parties

h}’ proceeding without arbitration over the objection of affected
“riparians that have demonstrated their willingness to arbitrate.

The principle as revised encourages agreement on a just and

. reasonable basis by acknowledging that the change may be
~ made if the objectors are not willing to arbitrate, but may
" not be made except as determined by a disinterested tribunal in
- cases where the objectors are willing to accept its decisions.

A riparian is under a duty to refrain from causing ¢

change in the existing regime of a system of interna

tional waters which could interfere with the exercise bf».reasonable to conclude that consent to a change having ad-

‘ verse effects was in all cases necessary. Certainly by treaty a

" When the Madrid Rules, the Geneva Convention and the
Declaration of Montevideo were formulated, it may have heen

number of states had bound themselves to make mno changes
without the consent of the co-signatories. Those treaties indi-
cate an appreciation of the dangers inherent in any unilateral
determination that a change would have no international effects
or if it did that the change would not bring about an unjust
or unreasonable distribution of the benefits. The treaties sug-
gest that the possibilities of harm from a change so outweighed
the possible loss of new benefits as to lead the parties to
prefer to risk the consequences of a stalemate.

But with expanding populations, increasing demands for
better standards of living and the opportunities opened up by
engineering advances, will nations eager to improve a system
of rivers be content to let neighbors that are indifferent to
progress cite so rigid a rule of law? Can so rigid a rule be
squared with the Charter of the United Nations?

It may be that before adoption of the Charter of the United
Nations, one could not say that there existed a duty to break
stalemates through peaceful procedures. One of the objectives
of the United Nations was to provide peaceful means for re-
golving conflicts to assure that all members ‘“shall settle their
international disputes by peaceful means in such a manner that
peace and security, and justice, are not en-
dangered.” (Article 2, Paragraph 3.)

We doubt that the International Court of Justice would
today sustain a right of arbitrary veto of changes in a river
regime by an affected riparian. We believe, however, that it
would not uphold changes adversely affecting others by a
riparian that was itself unwilling to join with them in having the
reapective substantive rights of the parties settled by an im-
partial tribunal,

|
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The principle as revised from Dubrovnik Principle VI does
not mention seeking advice of a technical commission. This
is omitted with no thought of excluding such a step. Such
advice, along with other procedures, is included in the reference
to the peaceful procedures mentioned in the Charter. Further-
more, reference to a technical commission is expressly men-
tioned under Recommendation III.

Much of the material referred to in the text of the comment
on the preceding principle is directly in support of the neces-
sity for notification, negotiations, and agreement or inaction
where an objecting co-riparian meets the conditions outlined inf .
this principle.

International conferences, attended sometimes by official and-‘fi'_
sometimes by unofficial representatives of states interested in
the uses of the waters of international rivers, have uniformly;
and expressly supported the duty of a riparian not to proceed
unilaterally to the development of a part of a river basini.
where the co-riparians’ interests might be endangered.??

The existence of a great number of agreements regulniingf
the uses of a system of international waters, and the wide-f
spread custom of states not to act in disregard of conflicting}
claims by co-riparians, are weighty evidence of a requirement}
of law against unilateral appropriations.?*

1t is also noteworthy that as recently as August, 1957, the -
Argentine Government, according to a report in La Prensa of
Buenos Aires of August 2, 1957, has informed the Bolivian Gov- -
ernment of the studies it is undertaking for the exploitation off’
the Bermejo River, which is international and successive. i

A typical example of conformance with the above principle:

ia afforded by the recent decision of the Governments of Francep

and Spain to submit to the decision of an arbitral tribunal’’
their conflicting claims for the solution of a current water

dispute. France is proposing to divert the flow of the waters|

of Lake Lanoux, which lies entirely in France in the Eastern® '
Pyrenees, so as to prevent it from emptying into the: Carol}
River, a tributary of the Segre which is a Spanish river empty-t'
ing into the Ebro. The diversion would direct the waters
toward the Aridge, a wholly French river.2

by the tribunal of the principle denying the right of a state tof
disregard the effect of its actions on the territory of another|:
state is afforded by the Trail Smelter dispute between thel
United States and Canada. The case involved the question of b
Canada’s right fo permit the pollution of air crossing into thef

.. “responsible .

£
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" United States and presents a strong analogy to international

water cases. Indeed, the Tribunal drew also on the analogy of

f" cases decided by the United States Supreme Court and involv-
~ ing water disputes between states, to formulate a rule of

nternational law.28

v

A riparian’s duty to refrain from taking action in
violation of a co-riparian’s rights includes the duty to

~ prevent others, for whose acts it is responsible under

international law, from taking such action.

Dubrovnik Principle IV undertakes to some extent itself to
get out, as applied to international rivers, the law of state
responsibility for actions of others. It states that a state is
. . for public or private acts to the injury of

another state which it could have prevented by reasonable

. diligence.” There may, however, be instances in which a state

is responsible for certain acts whether or mnot it exercised
reasonable diligence. It has seemed in any case preferable not
to undertake in this statement to define the law of state re-
sponsibility, but rather to make clear that that law is incorpo-
rated into the present statement.

It is well recognized that action which a riparian itself is
under a duty not to take may not be undertaken by those for
whose acts, under international law, it is responsible.?” The
Trail Smelter Arbitral Tribunal held that Canada was liable
to the United States, under international law, for the conse-
quences of permitting private parties to conduct industrial
operations harmful to parties across the national boundary.?®

A

A riparian may not unreasonably withhold from a

‘co-riparian, or refuse to give it access to, data relevant

to the determination or observance of their respective
rights and duties under the existing regime of the system

A further example of resort to arbitration and of support of international waters, or data with respect to any

proposed change in that regime.

This principle is not stated expressly in the resolution
adopted at Dubrovnik in 1956. The Committee has felt, how-
ever, that it is preferable to state expressly one of the clements

. which makes meaningful the fundamental principle of corre-
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sponding rights and duties of riparians, rather than to leave it
to inference.

It should be noted that the language could hardly impose an
obligation in any case where a riparian is neither itself doing
anything to affect the natural flow of the international water
system, or objecting to what co-riparians are or are not
doing. It comes into play only in eases where a riparian is
either itself engaging in acts which might affect enjoyment of
the water system by its co-riparians or is objecting to acts by its
co-riparians on the ground that its own enjoyment might be
affected. The relevant data contemplated in this principle are, of
course, hydrological data.

The complex physical facts which must be considered in
apportioning the use of waters of international rivers make it

haphazard and arbitrary to undertake to utilize such resources §

in ignorance or disregard of technical information. In some
cases the technical data necessary to the effective utilization of
the waters may be physically accessible only to one riparian,
When the respective rights of co-riparians have been drawn
in issue, refusal by one to provide or to consent to the
procurement of pertinent data which are either reasonably
needed or justifiably requested by co-riparians, could amount to
an unlawful assumption of absolute and exclusive authority to

judge as to the proper sharing of the waters of an international |

system of rivers.

It is not possible to particularize the exact circumstances
under which co-riparians can be held to act in violation of
international law if they withhold from a co-riparian, or refuse
to give it access to, relevant data. This in no way detracts

from the validity of a general principle which stems from lack |

of exclusive and unfettered dominion by any riparian over the
waters of an international system.
In general, information which can he shown to be indispensa-

ble to the recognition of the extent of a riparian’s rights, and to §

the ascertainment of a co-riparian’s respect for.those rights, may

not be lawfully denied when riparians overtly” intend to avail
}i; as a necessary means for the effective outlawry of piracy. In

themselves of their rights, or when other riparians intend to

alter the existing regime of a system beyond the de minimis

point.

The furnishing of or the access to pertinent information may
- gtopped and visited for the purpose of inspecting her papers

take whatever form is suitable to the parties involved. To
meet the test of reasonableness, of course, any required dis-

closure must be consistent with a riparian’s vital interest
. objected to what may often amount to considerable interference

' with their recognized right of navigation on the open seas’!

in the preservation of its right of privacy in matters extrane-
ous to water questions, such as the general topography of its

THE USES OF THE WATERS OF INTERNATIONAL RIVERS 11

I territory, its defense installations, etc. Access to data may be
given through the medium of mutually agreed competent third
parties, public or private. It is the data that are due and not
any detailed manner of collecting them.
i This principle imposes no novel duty on states. Many
" analogous instances can be found in international law in which
~ the protection of a basic and recognized right has generated
- subsidiary duties necessary to the enjoyment of the primary
- benefit conferred by the law.
A few examples in which international law recognizes the

right of one state to use in part another stale's territory or to
" demand conformance with certain primary international duties
g;, or account for defaults, may be cited. In all these instances,
- just as where the uses of the waters of a system are involved,
the greater right has been held to include the lesser because
essential to the life and meaning of the former.

By customary international law every state has the right to
demand that in time of peace its merchantmen may pass
. through the territorial maritime belt of every other state.

Without this right it would be impossible to give the fullest
meaning to the principle of freedom of the open sea. This im-
possibility is sufficient justification, in the eyes of States, for the
" right of innocent passage.2® Similarly, unconditional and indis-
. criminate withholding of data by a riparian could result in
 denying a co-riparian enjoyment of the full measure of its
__ rights in the waters of the international system.

i‘ Aliens, though under the territorial supremacy of the state
¢ they enter, remain nevertheless under the protection of their

bal: B sl ot

. home states. If a state decides to exercise its right of protec-
i tion of its citizens abroad, refusal by another state even to
" gupply information as to suspected breaches of international

" law or to negotiate in good faith might well provide the occa-

" sion for intervention by right on the part of the home state.30

The paramount interest of all nations in the supression of
piracy has generated the so-called right of verification of flag

order to maintain the safety of the open sea, men-of-war of all
nations have the right to require suspicious private vessels on

the open sea to show their flag. A vessel, furthermore, may be
.. and thereby verifying the flags. Conscious of the urgency of
gimilar procedures in truly suspicious cases, states have not

£33
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If it can be scientifically demonstrated that a proper assess!
ment of a rrp'mnns r:ghts cannot be made in the absence of®
certain data in possession of a co-riparian, or if observance off:
a co-riparian’s rights cannot be determined, adamant refusal on“
the part of any riparian to permit the collectlon of the necded"
information would run counter to international law. :

An analysis of the manner of coping with the queqtlons"
raised by the simultaneous uses of parts of a system of inter!
national waters by several co-riparians indicates that dmp!te'
differences in the mechanies utilized, a principle of intercom-
munication has constantly been recognized.??

VI

A riparian is under a duty to refrain from increwing".
the level of pollution of a system of international waters,
to the substantial detriment of a co-riparian. ‘

Principle VII of the resolution adopted at Dubrovnik stafes
merely that “preventable” pollution of waters by one riparian,!
which causes subztantial damage to another state, renders the!
former state “responsible” for the damage done. Principle VI!,
of the present text emphasizes the duty to refrain from in-
creasing the level of pollution. It approaches the problem!
from the point of view of what duties rest on riparians, rather!
than what their responsibility is once an activity has Dbeen'
initiated which has serious polluting effects, because it has:
seemed preferable to lay the stress on the proper standard of
conduct which riparians must respect before injury is caused,
rather than on responsibility after it has happened. i

No attempt has been made to define what would constitute’
pollution. It surely would include unhealthful waste, and phy gi-f
cal and chemical changes harmful to the usefulness of the
waters or to its wildlife. While water may be used as a con-i
venient medium for the disposal of wastes, such a use is noti.
regarded as entitled to the same status, internationall¥® as, ¥
other beneficial uses. Disposal of waste matter can generally
be effected by alternative means, but sometimes such a change
may be extremely, even prohibitively, expencsive. Substitutes
for water, on the contrary, are unavailable in most circum-
stances, and the detriment caused by the polluting may render|
the water largely unusable, sometimes perhaps wholly so, at!
least without very great expenditure for its purification. |_

On the basis of such authorities as there are, a case can be
made for a more drastic limitation such as was suggested at |

e

e
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3 Dubrovnik; ideally, any substantially injurious pollution should
-~ be abated forthwith. In view of the pervasiveness of some

degree of pollution, however, and the inadequacy of available
guidelines for determining the limits of tolerance, it seems
unsafe to go at this time beyond a prohibition of harmful
increase in the level of pollution.

The cases that have been found in which the question has
been considered have held that proposed increases which would
cause substantial detriment to neighboring states are unlaw-
ful and can be enjoined.® In a number of treaties the parties
undertake to adopt measures aimed at cleansing the waters
of an international system.3* The Federal legislation of some
countries, concerned with interstate and inlernational prob-

- lems, seems also to uphold principle VI.®6

COMMENTS ON RECOMMENDATIONS
I

It is recommended that pollution by a riparian, even
though not unlawful, which causes detriment to a co-
riparian should be gradually rendered substantially

harmless.

This paragraph recommends that states cooperate to control
water pollution even where long established practices have
resulted in such a high degree of dependence that their imme-
diate removal would create immense difficulty. It is not the
purpose to affirm or deny the binding nature of Paragraph VII,
as a matter of international law; few precedents, if any, are
directly in point on this question. In view of the uniqueness of
water resources, however, and of the fact that serious pollution
may render the waters virtually useless, the abatement of such

_ polluting uses seems highly desirable.

II

It is recommended that so far as possible co-riparians
join with each other in making the fullest possible utili-
zation of the waters of their system, taking into account
the system as an integrated whole and the widest variety
of uses of the waters, to assure the greatest benefit to
all.
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tive effort and the exchange of basic technical data. Conflicts
608 € I £ of interests, frequently the cause of delays, could, no doubt,
| * be dealt with and settled more speedily.*®

.' It is recommended that co-riparians establish commis-

sions to collect and exchange technical data, to make
studies for the better utilization of the waters of their
system and to anticipate and resolve conflicts over the
uses of the waters of the system and the fair distribution

of tl;e cost of proper maintenance, operation and develop-
ment.

These recommendations complement each other and give ex- |

pression to a conclusion reached by experts who have studied
carefully the problems of river basin development.?® The con-

clusion is that only through the medium of close international B

cooperation is it possible for states to derive maximum bene-
fits from the waters of an international system of rivers.
P:lraml-nph IT above reproduces Principle VIII of the
Dubrovnik resolution with only minor changes in the }angunp:(;.
Pam.m'aph 11, which is suggested in Principle VI of the Dub-
ro'vn!k resolution, recommends the establishment of mixed com-
missions as the best method of implementing the recommenda-
tions of Paragraph II. Joint studies and preparation of

comprehensive plans of development generally give the best

assurances that the available resources will yield maximum
_beneﬁts to the communities interested in the‘ waters of an
international system.

'I:he dosi'rahi]ity of joint development of international river
basm.f_* as integrated wholes is, we believe, heyond question.??
Ilapprl}', several current and past examples can be offered lin
which nations have adopted a policy of cooperation in order
to foster the development of their common water resources
on an integrated basis.®8

The salient feature of an international river system is the

community of interests to which it gives rise and in which
several states participate at once. It has therefore been
argued not unreasonably that the community principle, imple-
mented by an appropriate international agency possessi!;g some
degre? of international personality (on the analogy of ‘such
agencies as the Coal and Steel Community in Em'ol‘!e) is the
goul towm:d which international policy is moving.3? N

_Internatmn_al commissions, by bringing together experts of
different nationalities to work on a cooperative ba.n‘i.q w.oulci
also go far toward ereating a setting of mutual trust e.sqonti'il
to progress. Greater efficiency would result from a co.oper;-

v

It is recommended that the United Nations should

 establish an office to serve as a central clearing house of

information concerning systems of international waters
and should provide assistance to a riparian which seeks
to reach a peaceful resolution of differences with co-
riparians and technical or other experts when so re-

quested by a riparian.

The Dubrovnik resolution does not contain a recommenda-
tion seeking to encourage the establishment through the United
Nations of machinery, world-wide in scope, which states may
use to help achieve maximum benefits from available water
resources and as an aid in settling international disputes.
The Commitee feels that an office of the United Nations would
be particularly suited to the discharge of conciliatory func-
tions and to the task of collecting and divulging information
concerning technological aspects of river basin development.

The urgency of some device for the furtherance of inter-
national river basin development cannot be overestimated in
view of the fast pace at which the world population is in-
creasing, and the fact that enormous quantities of utilizable
water waste daily into the sea and that this waste results
mainly from two factors: the lack of adequate seientific knowl-
edge or of trained personnel in many parts of the world, and
the inability on the part of riparians to come to terms with
one another on the problem of proper distribution of available
water supplies.!

The U.N. Panel of Experts on Integrated River Basin De-
velopment has very recently recommended the establishment
of a special office or unit in the Secretariat of the United
Nations, with duties and functions gimilar to those outlined in
the recommendation abovet? The workability of impartial
technical assistance for the promotion of international co-
operation in the development of international river basins is
being demonstrated by the current work of the United Nations
Survey Mission for the Lower Mekong Basin, which was invited
to offer its services by a joint request of the Governments of
Cambodia, Laos, Thailand and Vietnam.*?
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Agents or technical missions of international organizations
participating, at the request of such organizations or of a
co-riparian, in the planning or carrying out of a project which
would change the existing regime of a system of international
waters should, in their recommendations to the government
concerned, be guided by the obligations devolving on that gov-
ernment under the applicable principles of international law.

FOOTNOTES

1. Throughout the long history of diplomatic negotiations
about the Nile, it has been taken as a matter of course that
restrictions upon the use of the river by the upper riparian
would be (to quote the Egyptian note of May 7, 1929, accepted
by Great Britain) applicable to works “on the River Nile and
its branches, or on the lakes from which it flows,” so far as
these were under British control (Smith, at 214). As early
as 1891, Italy had agreed with Great Britain not to construct
on a tributary, the Atbara, "any work which might sensibly
modify its flow into the Nile” (Id. at 166); in 1902 Great
Britain obtained agreement by Ethiopia not to build, with-
out British consent, “any work across the Blue Nile, Lake
Tsana, or the Sobat, which would arrest the flow of their
waters into the Nile” (Id. at 166-167); and in 1906, a sim-
ilar agreement was made with the Congo Free State concern-
ing two tributaries of Lake Albert (Id. at 168). Recent
negotiations have not departed from this principle.

The treaty of 1905 between Sweden and Norway regulated
“all lakes and watercourses common to the two States,” which
formed a boundary *“or which flow in the territories of the two
States or which are diverted into said lakes and watercourses.”
(Id. at 167; translation ours.) A treaty between France and
Italy in 1914 concerning use of the waters of the Roya River
was specifically made applicable to its tributaries (Id. at 179).
Lakes were dealt with in four treaties of 1920 between Russia
and Estonia, Lithuania, Latvia and Finland, respectively (Id.
at 188; see also ECE Report, at 124). Actions affecting the
levels of frontier rivers or lakes were forbidden by the peace
treaty of 1921 between Poland, Russia and the Ukraine (Smith,
at 192). Tributaries of frontier watercourses were included
in a treaty of 1922 between Denmark and Germany (ECE Re-
port, at 128). Maintenance of the level of the Lake of the
Woods was the subject of a treaty entered into by the United
States and Canada in 1925 (Smith, at 201). The water pro-
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.i! visions of the frontier treaty of 1925 between Germany and
France were made applicable to watercourses which “discharge

into a frontier watercourse.” (Id. at 205.) A German-Polish
treaty of 1926 extended the regulation of frontier waters “to
tributary waters within a frontier district of four kilometers
in depth.” (Id. at 206.) Hirsch (Utilization of International
Rivers in the Middle Fast, 50 AM. J. INT'L, L. 81 [1956]) cites
a Franco-British Convention of 1920 dealing with “the waters
of the Upper Jordan and the Yarmuk and of their tributaries”
(Id. at 88), but concludes (/d. at 100) that in the Middle East
“no consistent rule is followed with respect to tributaries.”

The treaty of 1944 between the United States and Mexico
specifically allotted between the two countries the waters of
various tributaries of the Rio Grande, and guaranieed to
Mexico deliveries from the Colorado which necessarily took
account of supplies from tributaries wholly within the United
States. (59 STAT. 1219 [1945].)

Often treaties recite broadly that action by a state which
might have adverse affect on the uses of waters by other
riparians is subject to prior agreement between the parties.
It would be surprising indeed to infer that each party was
aiming at protecting itself against action on one branch of
a system only.

The numerous treaties regulating the uses of a system of
international waters in South America concern, often, tribu-
taries. See, for example, the 1926 treaty between Argentina
and Paraguay concerning the exploitation of the Parani, a
tripartite treaty signed by Argentina, Bolivia and Paraguay
in 1941 concerning the utilization of the waters of the Pil-
comayo, and the treaty between Argentina and Paraguay signed
in 1946 concerning the utilization of certain rapids of the
Uruguay River. (See citations in note 7 infra.)

In the 1957 treaty between Guatemala and FEl Salvador,
concerning the utilization of the waters of the Giiija lake,
which lies between the two countries, Article V provides that
streams and other sources which lie wholly within each coun-
try but which contribute in any way to the waters of the lake
must be managed so as to prevent available supplies of the
lake from being substantially affected.

2. The unity of a system of international waters was de-
clared by the Permanent Court of International Justice in its
decision No. 16 of September 16, 1929, relating to the terri-
torial jurisdiction of the International Commission of the
Oder River, established by the Treaty of Versailles. The
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contention by Poland that the phrase “international river” did
not include the Warthe and the Netza, both tributaries of the
Oder, flowing in Polish territory, was rejected. The Court
held that the expression “infernational river" refers to the
system as a whole, including wholly national tributaries.

In dealing with either diversion or pollution of the waters
of interstate rivers, the United States Supreme Court has
made no distinction between acts done on the main river
and acts done on a wholly intrastate tributary. See e.g., Mis-
souri v. Illinois, 180 11.S. 208 (1901), 200 U.S. 496 (1906);
New Jersey v. New York, 283 U.S. 336 (1931), 347 U.S. 99
(1954); Nebraska v. Wyoming, 325 U.S. 589 (1945). Sim-
ilarly, the Indus (Rau) Commission did not exclude from its
consideration any water furnished by a tribulary flowing en-
tirely within a single province (see Appendix D infra). In-
deed, the suggestion of so artificial a distinction seems not to
have been put forward in any of these cases.

3. ECE Report, at 5-14.

4. It has been suggested to the American Committee that
the meaning of the first sentence might be put more ex-
plicitly with the addition of the underscored language: “A
riparian has the sovereign right to make the fullest use of
the waters naturally flowing in the part of a system of in-

ternational waters under its jurisdiction consistent with the
corresponding right of each co-riparian.” The Committee
thinks the sentence as drafted has {he same meaning as is
intended by this rephrasing.

6. The Committee nevertheless recognized the convenience of
a negative statement as a means of focusing attention on the
most pervasive issue involved. A negative statement was found a
convenient method of discovering the views of the members of
the International Committee at the meeting in Geneva in
October, 1957, when the views of the individual members were
sought with regard to the following minimum statement:

Authority over a part of the waters of an international
water system does not by itself give to the state having
such authority a right to do as it chooses with these waters
in cases where its actions might adversely affect (at any
time? to any substantial degree?) the utilization of the
waters by another state having authority over another part
of the system. (Professor Eagleton’s Summary Digest of
Discussion at Geneva Meeting of October 14-16, 1957, of
the Committee on International Rivers of the I.L.A.)

5
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The response to this statement showed near unanimi.ty in re-
jecting unfettered rights based on sovereignty. A negative state-
ment has also the advantage of testing theoretically the argu-
ment of those who for doctrinal reasons still cling to the vie.w
that sovereignty, of itself, carries with it the right to do within
one's own territory as one chooses without regard to the conse-
quences to other sovereign nations. We will not belabor the text
with these old doctrinal pitfalls, They have been dealt wit!rx and
adequately disposed of in at least two comprehensive s'tudles of
international river law. Insofar as these doctrinal views won
currency in the United States in the past through an 18?5
opinion of Attorney General Harmon, they are discussed in
Appendix B and C infra. The two studies referred tq above
are: Andrassy, Les Relations Internationales de Voisinage,
in 79 RECUEIL DES CouRs (Hague Academy, 1961); ECE Re-

ort.

’ The principle of mutuality of rights and duties o_f co-
riparians need not be viewed as a limitation of sovereignty.
It is rather a recognition of the sovereign rights of every
riparian over its territory and its appurtenances. "The ECE
Report, after a most comprehensive review of authorities, con-

cludes in part:

We have found that when a waterway crosses two or
more territories in succession, each of the Statqs con-
cerned possesses rights of sovereignty and ownership over
the section flowing through its territory. None of the
theories elaborated to limit the sovereignty of a State can
well withstand critical analysis. Such sovereignty exists
and it is absolute. Each riparian State has a r_:ght of
ownership over the section of the waterway which tra-
verses it, and this right restricts the freedom of action of
the others. Nevertheless, the fact that each State is obliged
to respect the right of ownership of the other States in
no way impairs its sovereign power. On the contrary this
power resolves itself into the consent which the State may
give for the execution of the works, and finds expression in
the agreement. (ECE Report at 209.)

If, indeed, the “absolute” sovereignty which this author
asserts imported an unlimited right of the sovereign to act
within its own territory, the necessary consequence would be
to authorize the projection of its sovereignty beyond its bor-
ders. The indiscriminate appropriation of such waters by
any one riparian is not without effect outside its jurisdiction.
The effect is not limited to the availability of river flow. One
need only think of the consequences following the increase
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in salinity of the lands lying downstream, or the substantial
alteration of the moisture content of the earths surrounding
an international river because of the loss of the benefits of
seepage and greater evaporation, if the volume of flowing
waters could be reduced without legal restraints. Conversely,
the absolute power which a lower riparian may sometimes
possess to reject temporarily or divert the flow of an
international river into other channels if it should coincide
with a right to do so, would permit one riparian to submerge
stretches of productive and possibly inhabited lands lying
within another jurisdiction. If an upper riparian can lav-
fully claim an absolute property right in the waters present
in its territory, a lower riparian should correspondingly be
entitled to reject, if it chooses, what the former state saw
fit to discard. These propositions are, of course, not only
untenable in reason, but thoroughly unknown to the practice
and convictions of states.

6. Almost fifty years ago, the Institut de Droit International
at its Madrid meeting in 1911, asserted that the dependence of
riparian states upon each other “excludes the idea of complete
autonomy for either along that portion of the natural course
coming under its sovereignty.”

Twenty-four nations from all continents signed a Conven-
tion at Geneva in 1923, of which the Commission headed by
Sir Benegal Rau (later a judge of the International Court of
Justice) in the process of analyzing the pertinent principles of
international law said:

If we may regard this Convention as typical, it would
seem to be an international recognition of the general
principles that inter-State rivers are for the general bene-
fit of all States through which they flow irrespective of
political frontiers. (I REPORT OF THE INDUS (Rau) CoM-
MISSION 22 (1942). Reprinted by the Superintendent, Gov-
ernment Printing, Lahore (Punjab), 1950.)

See Appendix A for the ratifications given so far to this

Convention.

Several reports presented at the Seventh Inter-American
Conference held at Montevideo in 1933 show an unmistakable
concurrence in one principle which was stated as follows in
what became known as the Declaration of Montevideo:

2. The States have the exclusive right to exploi_t, fqr
industrial or agricultural purposes, the margjn wh!cp is
under their jurisdiction, of the waters of international
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rivers. This right, however, is conditioned in its exercise
upon the necessity of not injuring the equal right due to
the neighbouring State over the margin under its juris-

diction.
* L *

4, The same principles shall be applied to successive

rivers as those established in Articles 2 and 3 with regard
to contiguous rivers.

The Urguayan delegate to the Inter-American Conference
was reported as having stated during the discussions that the
principles eventually adopted at Montevideo “are held to be
legal practice, and that they have already been observed by
Brazil whose inland water network spans most of South Amer-
ica, as well as Argentina and his own country Uruguay.”
(Tr. ours.) Vorri, UTILIZACION DE Rfos INTERNACIONALES
PARA LA ProbucciON DE ENERGfA HIDROELECTRICA Y OTROS
FINES INDUSTRIALES O AGRIcorAs 18 (Consejo Interamericano
de Comercio y Produccién, Montevideo, 1946).

Recently the Inter-American Bar Association at its Confer--
ence in Buenos Aires in November, 1957, adopted a unanimous
resolution in which the following, inter alia, is stated to be
existing international law:

1. Every state having under its jurisdiction a part of a
system of international waters, has the right to make use
of the waters thereof insofar as such use does not affect
adversely the equal right of the states having under their
jurisdiction other parts of the system.

2. States having under their jurisdiction a part of a
system of international waters are under a duty, in the
application of the principle of equality of rights, to recog-
nize the right of the other states having jurisdiction over
a part of the system to share the benefits of the system
taking as the basis the right of each state to the mainte-
nance of the status of its existing beneficial uses and to
enjoy, according to the relative needs of the respective
states, the benefits of future developments. In cases where
agreement cannot be reached the states should submit their
diffe:_'ences to an international court or an arbitral com-
mission.

See Appendix A for a summary and citations of the work of
the above and additional international bodies in the field of
international river law.

7. Fifty-one treaties and other international agreements
from 1785 down to 1930 are summarized or abstracted in
Smith, at 159-217. Each of these agreements recognizes that
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riparians have mutual rights and duties. While this collec-
tion relates chiefly to the rivers of Europe, it deals also with
the international rivers and lakes of North America, with
the Nile and its tributaries, and with a few rivers elsewhere
in the world. The ECE Report (at 25-152) summarizes some
of the treaties listed by Smith and adds about forly other
treaties and agreements from all parts of the world, includ-
ing Africa, Asia and America. The states’ freedom of action
is limited in all these treaties. A further collection of treaties
on this subject, in one part of the world, is found in Hirsch,
Utilization of International Rivers in the Middle East, 50 AM.
J. INT'L L. 81 (1956). To the treaties analyzed in these works
one should add the treaties signed in 1955 by Yugoslavia with
Romania and Hungary, in which the parties obligate them-
gelves to settle by agreement all questions of water economics
of common interest, and to exchange data; mixed com-
missions are also established to administer the treaty. The
1954 treaties between Austria and Yugoslavia concerning the
Mura and Drava rivers are also based on the prineiple of
mutuality of rights and duties. These treaties are discussed
in Paunovie, The Uses of the Waters of International Rivers
in PRINCIPLES OF LAW GOVERNING THE USES OF INTERNATIONAL
Rivers, Lib. of Cong. Cat. Card No. 57-10830.

A recent study of the legal status of international rivers in
Latin America has revealed a state of complete accord with
the principle of corresponding rights of riparians and of
entitlement of each to a just and reasonable share of the
waters of international rivers. The following summarizes the
contents of treaties among Latin American states:

(a) Brazil-Uruguay. The 1933 treaty between Brazil: and
Uruguay provides that when there is a possibility that pro-
jected works for the utilization of waters of their boundary
and successive rivers may cause “appreciable and permanent”
alterations in the water system, the state concerned ‘“shall
not carry out the work necessary therefor until it has come
to an agreement with the other State!” (181 L.N.T.S. 69
[1937-1938].) Another example of Brazilian practice is found
in the exchange of notes between Brazil and the United King-
dom, signed at London on November 1, 1932. The principles
of mutuality of rights and of consent are embodied in the notes
(ECE Report, at 147).

(b) Argentina-Bolivia-Paraguay. The 1941 tripartite treaty

of Argentina, Bolivia and Paraguay, concerning the utilization
of the waters of the Pilcomayo river, establishes an Interna-

thering the expressed common interest o
©  “gdoption of measures taken by common a

£ and to attempt to make it navigable . . .
* yules regarding fishing, i
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of ways and means of fur-
f the states by the
greement for the
utilization and development of the waters of the said river
as well as to frame
rrigation, and industrial uses of its
waters.”” (REVISTA ARGENTINA DE DERECHO INTERNACIONAL
9a Serie, Tomo 1V, No. 2, at 146-147 [1941].) The treaty
has not yet been ratified by Bolivia.

(¢) Argentina-Paraguay. Under a 1926 treaty Paraguay
and Argentina agreed that the latter could undertake con-
struction work for the utilization of the energy of the rapids
of the Parani River at the point called “Saltos del Apipé” in
exchange for Paraguay’s right to receive 7.6% of the_powgr
production at the same price and conditions prevailing in
Argentina. (Volpi, op. cit. note 6, supra, at 40.)

Another treaty between Argentina and Paraguay was en-
tered into in 1945, with a view to regulating the distribution
of the waters of the Pilcomayo river. A “Comisién Mixta
de Limites” and a “Comisién Mixta de Estudios Hidraulicos,”
were created to provide for the sharing in equal parts of the
waters of the above river. (DEP'T STATE BULL. 642-43 (1945).
REVISTA ARGENTINA DE DERECHO INTERNACIONAL, Tomo IX, No.
1, at 31-39 [1946].)

(d) Argentina-Uruguay. In 1946 Argentina and Uruguay
entered into a treaty in which the two states “declare that tl.le
waters of the Uruguay river will be utilized in common, 1n
equal parts.” (Art. 1 of Agreement and Additional Protocol
Relative to the Utilization of the Rapids of the Uruguay River

tional Commission for the study

“in the Zone of Salto Grande, signed at Montevideo on Dec. 30,

1946: PAN AMERICA 61 [B.A. 1947].) The parties to the
treaty agreed also that no works for the use of the Uruguay
river and its tributaries will be authorized without previous
notification of the Mixed Technical Commission. Article 5, Id.

at 64.

(e) Dominican Republic-Haiti. The treaty of Peace, Friend-
ghip and Arbitration between the Dominican Republic and
Haiti, signed in 1929, sets up compulsory arbitration pro-
cedures and limits the parties’ rights to the waters of inter-
national rivers to “just and equitable” uses having regard to
the effects on each other’s water supplies. (Treaty of Peace,
Friendship and Arbitration signed at Santo Domingo, Feb. 20,

1929, 105 L.N.T.S. 223.)
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< E)d Guatemala-El Salvador. In 1957 Guatemala and EI
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as also created to administer the uses of th l
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;;d;;:;t‘::d:na _Ro{mh:ima; de Guatemala y de EI S':ili':qdor(:::l
amiento de las Aguas del Lago d o

of the treaty was made avai g gl Bty L4
3 s ms availabl

Dept. of State of the United ;tatees{.?mugh i Sty ok B

(g) Bolivia-Peru. In 1955 ivi
B UL 955 Bolivia and Peru : i
:Olgﬁh?m?hry agreement for the study of the I::]at}?]!:gq";rt]?
bty r: : e common exploitation of the water resnurc;:q of
i C;lq ake (Text in REVISTA DE DERECHO, at 93 [Lima J.une
ﬁ‘nl-"the‘ sugrz\To. 23]), and established a Mixed Commission
il ir?t pose. The preliminary agreement has in 1957
FaL 0o a fgll treaty which proclaims the “co-ownership”
S (su;p?itdt [ehr[;:ilr;hoihthe countries in question. (Infor-
of(t;he URie Satons e courtesy of the Dept. of State
eachne.-:i;;e-?tfg;yw:li:l;iug iirterzlally ionstrued, would reserve to
‘ eedom to make industrial or i-

Eglt;:r(;ll usets_of the wat_ers of an international river, if 1?1?}1
i %nob n?terfere with navigation, is the 1954 tl:eaty be-
b M?kg;n Od'II{J.}; La_os and Vietnam, concerning the waters of
requesied r.{h e.algnatory states and Thailand have rceently
i i fe asfustance of the United Nations for tﬁc de-
Yopme ”t? hthelr common river on an integrated basis, and
o g 3; is ed'a l:mxed commission to further commr.n{' l.a
w;;manRF exploitation of the waters; sgee DF:VEI.OPMFN"F (?F-‘
mentJC/E;'s((?)I:JiRCES IN THE LOWER MEKONG BASIN, U‘NJ Docu-
men . 11/457-ST/ECAFE/SER.F/112 Flood Co
eries No. 12 (1958). o S

In addition to the water treati i

! 2 raties listed and discus i
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A Mre }gim&l‘-e :l:::h P(;u-e bfeing collected and at’udied by "Dr

. M. sch, ember of the American Committ.e f t .
;t;ﬂl;:r!‘:m[]iqr:li]fi:t'tto tc;}u;1 Institute of International I;a(“v [:11‘ t::

University Sc ool of Law. It is e

results of this study will eventually appear in p:i?ﬁ:ded S e

8. » ECE Repor i
The ECE Report, though conceding the difficully in using
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Nevertheless, the examination of these conventions is of
value insofar as it provides a clue to the conception of
international law held by nations generally. If, in fact,
the same problem is resolved in the same way in a large
number of agreements, it may be concluded that that solu-
tion is in line with the principles generally recognized by

civilized States.

Speaking of internation
_ternational Court of Justice,
say:

The “international custom” w
under the second Head (b) is su
tainment considered elsewhere; and this requires the Court
to “find” and “declare” the law, . . .. It is to be noted that
{reaties may have to be resorted to under this gecond as
well as the first head. For, quite clearly, even if a treaty
does not establish any rules expressly recognized by the
contesting Parties, the fact of its conclusion may constitute
evidence of an “international custom evidencing a general
practice accepted as law” within Head (b), just as may
decisions of municipal courts, diplomatic exchanges or pro-
tests. (Emphasis added.) (STONE, LEGAL CONTROLS OF

INTERNATIONAL CONFLICT 135 [1954].)

al custom as applicable by the In-
Prof. Julius Stone, has this to

hich the Court is to apply
bject to difficulties of ascer-

According to Fauchille:

aités, conclus & différentes époques ou

entre des Etats civilisés, reproduisent

le principe que révélent ces stipu-
lations conformes a la valeur d’'une régle juridique . . ..

. Mais il faut se garder d’errer sur le caractére d'une
semblable régle. Elle n’est pas conventionelle; elle est
cofitumiére. (I FAUCHILLE, TRAITE DE DROIT INTERNATIONAL
PuBLIC 45-46 [No. 52].)

See similarly I SIBERT, TRAITE DE DROIT INTERNATIONAL PuBLIC
34 (No. 35) (1951);_

s

Rousseall says:
Certains traités particuliers (traités d’arbitrage, conven-
tions consulaires, traités d’extradition, traités relatifs aux
eanaux internationaux) peuvent contribuer 4 I'élaboration
du droit cofitumier lorsqu'ils sont conclus entre un grand
nombre d'Etats, et qu'ils contiennent des stipulations
identiques (clauses-type) reflétant une conviction juridique
commune. (ROUSSEAU, DROIT INTERNATIONAL PusLic 67

[1953].)

Lorsque plusieurs tr
A4 une méme époque,
d’identiques stipulations
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According to Hyde:
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Domestiqite, Ag?':'colee etu ﬁﬁigt'::;:ieﬂ?eﬂ[:i’gffpﬁ‘fif:n{’b;}f“i;;r”?g

RECUEIL EN 1’HONN
: : EUR M .
DrorT Pustic [1956].) DE M. MESTRES: L’EVOLUTION DU

fr:‘r;le;ieagioz?:?ot:: -examples hOf custom having been derived

I ! s in a number of treatie A i

tion, in the Samos Navigati . il
, : rigation Company case, it wa

:: Itt;]teerlllliat}!lonal convention to regulate the qhesti;r':so?e;gljfl:;;

applicablegt egas:, adopted by almost all maritime states, was

appl (Criﬁltog_}ftqa:n“-'elll,qaltlhough Egypt had never adilered
. . Samos Navigation Company ef al

DIGEST OF PUBLIC INTERNATIONAL LAW CASES (Lgﬁteﬁ:::}lljab

1925- ; :
5-26, No. 1 at 3.) And in the Wimbledon (The Wimblodﬁﬂ S

P.CI1.J. i

ofclflt{:;-niﬁc:iilAj Ne_). I,. at 25 [1923]), the Permanent Court
ol il;t ) ustice inferred the existence of a customary
e o= ern‘:}:f:lr;:lal law from the fact that the terms of the
ront -wei’ v..dlc _the -Suez and Panama Canals were estab-
o L e 1enttc:31 in many respects. In cases where a
e “feist,hparttcf its territory to another or a new state is
for a proportri)g;aieof;as?ﬁ c:}l;i s}tlitiieg;e !;uccessor ekl
under numerous treaties, These, hm:evg'lf E::dice?::gegtaéz
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“Jeclaratory of a rule of international law to that effect.” (1
[8th ed., Lauterpacht,

OPPENHEIM, INTERNATIONAL Law 167

19565].)

Further, many treaties deal with immunities of diplomats and
consular agents and the duties of states to refrain from dis-
criminating against nationals of a friendly country; but dip-
lomats and consular agents have certain recognized privileges
regardless of treaty, and no country would concede that its
nationals could be discriminated against though there were
no treaty.

The second element of custom is aaid to be the opinio juris
vel necessitate, or the more or less subjective consciousness on
the part of states that a certain practice is imposed by law.
This nebulous “subjective” requirement has been aptly ap-

praised thus:

_ .. it cannot be doubted that the classical doctrine has
not been able to determine indisputably either the moment
at which the conviction has to exist that the act that
makes custom is legal, or whether the law with which
the act in question has to be thought to be in conformity
is positive law, or whether the conformity is to be with
natural law or with congiderations of expediency. (Kopel-
manas, Custom a3 a Means of the Creation of Interna-
tional Law, XVIII Br. Y. INT'L L. 127 at 130 [1937].)

Other authors doubting the validity of epinio juris are:
Guggenheim, Les Deux Eléments de la Cofllume en Droit Inter-
national, in 1 ETUDES EN L'HONNEUR pE CGEORGES SCELLE 275-
984 (1950); Lambert, Introduction, Le Régime Successoral
(Premidre Série, Etudes de Droit Commun Legislatif ou de
Droit Civil Comparé), appearing in I LA FoNcTION DU DROIT
Ccivir, COMPARE 110 ef seq. (Paris 1903). Lambert argued that
the origin of this psvehological conception is to be sought in
the distrustful attitude as to custom taken up by canonical

theory.

Aside from this severe ghortcoming of the classical doctrine
of opinio juris, as regards at least certain modes of creating
international custom, in the case of international river law,
there are examples readily available dating from nearly a
century ago, from widely separated regions in which a state
has refrained from using its advantage admittedly out of re-

gpect for custom.

As early as 1
position that:

The Meuse being a river common both to Holland and

to Belgium, it goes without saying that both parties are

862, the Netherlands Government took the
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THE USE

rights as she has in the past, and the Sudan would be loser.”

Id. at 6.
Protests about the use of the Rio Grande river began as
and the convention of 1906

early as 1880 (Smith, at 41),
between the United States and Mexico, while specifically dis-
claiming any legal obligation of the United States, contained a

waiver by Mexico of all claims for damages to its Jand owners
by reason of past diversions of water in the United States.

9. More than twenty water compacts were in force in 1964
in the United States, and eight more were being negotiated.
Dexheimer, International Water Problems and Progress Made
through Treaties, Compacts and Agreements,
CONFERENCE, ANNALS OF SECTIONAL MEETING OF
(1954), Vol. IV at 229.

10. The Argentine constitution does not require the consent
of the Federal Parliament for the conclusion of inter-provincial
compacts. According to Prof. G. Cano, in a paper entitled The
Juridical Status of International (Non-Maritime) Waters in the,
Western Hemisphere, in PRINCIPLES . . . RIVERS AND LAKES,
the following inter-provincial agreements have been concluded:
(a) that of the Colorado River in October, 1956, among the prov-
inces of Mendoza, Neuquen, Rio Negro, La Pampa and Buenos
Aires, which set up a permanent Interstate Commission to study
and plan the distribution of the waters of said river; (b) that
of the provinces of Catamarca, Chaco, Jujuy, La Rioja, Salta,
Santiago and Tucuméan on the 16th of October, 1956, which
ated the Inter-Provincial Water Organization of the Argen-

study and promote the development of inter-
provinces of Neuquen, Rio

Rio DE JANEIRO

cre
tine Northwest, to
provincial rivers; (e) that of the
Negro and Chubut and the Federal Government in September,

1957, which established the “Corporacién Norpatagdnica” to
develop the Negro and Chubut Rivers; (d) that of the Bermejo
River in November, 1956, which set up an Inter-Provincial
Commission to plan development works for the same river,
entgred into bygthe provinces of Salta, Chaco, Cordoba, Formosa,
Jujuy, Santiago, Santa Fé and Tucuméan.

11. In 1955 India passed an “Inter-state Water Dispute
Bill” (MULTI-PURPOSE RIVER BASIN DEVELOPMENT. Part 2B,
Water Resource Development in Burma, India and Pakistan 71,
UN. ECAFE, ST/ECAFE/SER. F/11 [Bangkok, 1956].)
India’s Damodar Valley Corporation was get up by a compact
between the states of Bihar and Bengal, ratified by the Act of
18 February 1948 (EiGHT YFARS OF D.V.C. 7 [Calcutta, 1956]).
Similarly, the Bhakra and Hiraku Projects are being con-

i
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terstate water pollution cases and
on customary international law. The distinguished board in
che Trail Smelter Arbitration held in 1941 that Canada’s sov-
of permitting the opera-
lter in her territory in such a manner that

g would be blown into U.S. territory with
AM. J. INT'L L. 684

the rationale of in

tion of a sme
noxious substance
consequent injury to private property. (35
[19411.)

A rece
France to divert the waters o

nt dispute between France and Spain over the right of
f a lake emptying into the tributary
of a river common to the two countries was settled by resort to
arbitration. The Arbitral Award, though dealing mainly with the
application of treaties between France and Spain, draws also on
principles of customary international law and finds that these
principles sanction the co-riparians’ equal entitlement to the use
of waters of common rivers and to the protection of their
respective interests. (Sentence du Tribunal Arbitral Franco-
Espagnol en date du 16 Novembre 1957 dans I'Affaire de
I'utilisation des eaux du Lac Lanoux, in XXIX Revue Général
de Droit International Public 79-119 [1958].)

17. The contention that a state is entitled to do as it wishes
with the waters of an interstate river physically within its
boundaries was asserted by Colorado in two of the earlier cases
on this subject, Kansas V. Colorado, 185 U.S. 125 (1902), 206
U.8. 46 (1907), and Wyoming V. Colorado,
and was rejected by the Supreme Court. In the latter case
Colorado reiterated its argument that under international law
she was entitled to exercise absolute dominion over the waters
in question. The Court answered on the merits as follows:

The contention of Colorado that she as a State right-
fully may divert and use, as she may choose, the waters
flowing within her boundaries in this interstate stream,
regardless of any prejudice that this may work to others
having rights in the stream below her boundary, cannot

i The river throughout its course in both
States is but a single stream wherein each State has an
interest which should be respected by the other. A like
contention was set up by Colorado in her answer in Kansas
v. Colorado and was adjudged untenable. TFurther consid-
eration satisfies us that the ruling was right. It has sup-
port in other cases, of which Rickey Land & Cattle Co. V.
Miller & Luzx, 218 U.S. 258; Bean V. Morriz, 221 U.S. 486;
Missouri V. Illinois, 180 U.S. 208, and 200 U.S. 496; and
Georgia V. Tennessee Copper Co., 206 U.S. 230, are ex-

amples.
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The Supreme Court has consistently adhered to this position

;zzt?er i d-ome-stic I_aw of the states concerned was the com-
\-'ari-m:;w ;)f riparian rights, the law of appropriation, or some :
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(]‘g'il) 3;19;31): New Jersey v. New York, 283 U.S ,336
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" And on the second hearing of that case, the Court added (206
" U.S. 46, 97 [1907]):

Nor is our jurisdiction ousted, even if, because Kansas
and Colorado are States sovereign and independent in local
matters, the relations between them depend in any respect
upon principles of international law. Internalional law is
no alien in this tribunal.

In Wyoming v. Colorado, 286 U.S. 494, 509 (1932), the
Court pointed out that it had accepted counsel’s characteriza-
tion of the earlier litigation between the same parties as one
“hetween the two sovereignties of Wyoming and Colorado.”

The applicability of international law to disputes between
the states appears also in cases involving demarcation of
boundaries and particularly in the adoption of the doctrine of
the thalweg. See Handly's Lessee v. Anthony, 5 Wheat, 374
(1820; per Marshall, C.J.); lowa v. Illinois, 147 U.S. 1 (1893);
New Jersey v. Delaware, 291 U.S. 361, 378-385 (1934).

The Constitution confers on the Court jurisdiction over
interstate controversies without preseribing substantive rules
for their settlement, and the Court has been confronted with
much the same problem as though it were dealing with in-
dependent nations. There is thus at least a strong analogy
between its decisions and those which might be anticipated
from a truly international tribunal. It appears to be the con-
gensus of scholars that, as said in the Trail Smelter decision,
“it is reasonable to follow by analogy, in international cases,
precedents established by that [the Supreme] court” in inter-
state cases “where no contrary rule prevails in international
law and no reason for rejecting such precedents can be adduced
from the limitations of sovereignty inherent in the Constitu-
tion of the United States.” (35 Am. J. INT'L. L. 684. 714
[1941].)

The views of this tribunal concerning the significance of
Supreme Court decisions are of especial weight because the
United States member of the tribunal was Charles Warren, the
_ historian.of the Supreme Court, while the neutral member was
Jan Frans Hostie of Belgium, himself a student of the work of
the United States Supreme Court in the international field.

18. The doctrine of absolute rights was rejected by the
Qwiss Federal Tribunal in Aargau v. Zurich (Smith, at 39, 104;
see also Schindler in 15 AM. J. INT'L L. 149, 160, 170 [1921]).
The court reasoned that the Cantons had equal rights and that
no Canton had a right to exercise its sovereign rights in such
a way as to affect the sovereign rights of other Cantons. In
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the case of w . ‘i i
» of waters flowing in several Cantons, it followed from |

the equality of the Cantons that none of them was entitled to

K : :
take such measures upon its territory as might cause prejudice | 4

to the others.

The German Staatsgerichtshof had occasion to express its .

views of international riv aw i
i al river law in Wuerttemberg and Prussia °

v. Baden (The Donauversinkun
. i s g Case, June 18, 1927
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through whose territories there flows an international
river. No State may substantially impair the natural use
of the flow of such a river by its neighbor. This principle
has gained increased recognition in international relations,
in particular in modern times when the increased exploita-
tion of the natural power of flowing water has led to a
contractual regulation of the interests of States connected
by international rivers. The application of this principle
is governed by the circumstances of each particular case.
The interests of the States in question must be weighed in
an equitable manner against one another. One must con-
sider not only the absolute injury caused to the neighboring
State, but also the relation of the advantage gained by one

to the injury caused to the other.

The Italian Court of Cassation, in Société Energie Electrique

du Littoral Méditerranéen V. Compagnia Imprese Elettriche
Liguri (1939); ANNUAL DIGEST OF PuBLic INTERNATIONAL LAW

casgs (Lauterpacht) No. 47 (1938-1940), said:

law recognizes the right on the pqrt of
oy as a participant of a kind of
river, all the advantages deriv-

of securing the welfare and the
tion . . .. However,

International
every riparian State to enj
partnership created by the
ing from it for the purpose
economic and civil progress of the na
although a State, in the exercise of its right of sovereignty,
may subject public rivers to whatever regime it deems best,
it cannot disregard the international duty, derived from
that principle, not to impede or to destroy, as a result of
this regime, the opportunity of the other States to avail
themselves of the flow of water for their own national

needs.
the International Court of Justice

wrote in 1929 apropos the value of municipal decisions at large,
that custom being the sum total of the acts of states, which
shows a concordance sufficient to ground a principle as accepted,
the analogy of decisions of domestic tribunals should be con-
_ gidered, when- in pari materia, since they most certainly con-
gtitute “acts” of states. In addition Lauterpacht stated that
there is no reason to believe that the inclusion in Article 38,
Statute of the Permanent Court of International Justice, of
“judicial decisions” as subsidiary means of determining rules of
international law, was meant to refer only to decisions of inter-
national tribunals. (Lauterpacht, Decisions of Municipal Courts
as a Source of International Law, X BR. Y. INT'L. L. 66

[1929].) Professor Cowles puts it:

,19. Judge Lauterpacht of

e, AT
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treated as interchangeable the international and
tendency.” It discussed
e YRIEE at length the decisions
. ; : s of > i
St;t::{oifs;egncﬂthmn'! m;d placed much reliance on f‘tllllt-en?mted
szor Sm says (at 104) that “th fo
" 1 tha e mutual relations
ChirTcetr:]PN:us:(tlnti(: ldne{'l fe(_ierﬂl union have a qunsi-inte:‘n!'?t';;nzﬁ
ar: y £ ermining their res iv i I
charae : apective right:s
- Jlill?t'lelfn.i:tai\ne }iee]n ??'mpelled to decide according fo ;riflec(:;;‘ea;
i th' nal law.” The federal ecases he consider
Th} F(?E:e in the United States Supreme Court =k S5
e EC i e i :
e ngf}E}Ertéei?:ﬂh::go?{ ttlhe |rnp_rortance to international
e ot oy ot 7‘0): 1e United States, Swiss and

This comparison seems

omparison s an apt one in view of the
ggiqr;.:zlm.t‘léaltggdltf_ird law I.:'nmmnn to the pa?tic-t:]{f:1rﬂc(!‘itq;}1:?;
Xis at the time, and that the j 3 sti
cited the principles of intnrnationgl J]t;ligments RS

The report then refers to I :
iv S L . x !. }IOSt]Q'S acCoth Of h e f -
;:;:;r ?n? oversies in the United States and the :hf interstate

estic law between the states; and adds (Ibid.): ergence of

Ihls gave rise 0 a series o dl‘:]!Uf{‘R “]” ll (‘Ollh h

settled only by referenc
thonal ltw y reference to the actual rules of interna-

F.}.\In ggr%::ront.lg' contrary: 'view is expressed by Professor D
i , who, after citing the ahove—quoted'languaéé of thre:

Tue USES OF THE WATERS OF INTERNATIONAL RIVERS 37

L Trail Smelter decision, states flatly that “there is no rule of
- public international law which would permit such an analogous
E application.” (BERBER, DIE RECHTSQUELLEN DES INTERNATION-
55] Trans. ours.) In this

B connection, it is important to bear in mind the distinction
" between the process of “analogy” known to civil-law-trained
& lawyers, according to which an analogous legal principle de-
¢ veloped in A context different from that of a given dispute is
considered compulsory and the process whereby an analogous
¢ rule is considered only a guide to the decision of the case at
' hand. It is believed that Professor Berber is referring to the
process of “analogy” known to municipal civil law, whereas the
Trail Smelter Tribunal thought the decisions of the U.S. Su-
{* preme Court to be only a “guide” in this field of international
b law. Tt is submitted that the process of analogy applied in the
Y Tyail Smelter decision is the one more suitable to international
w is predicated upon

law. The process in the municipal civil la
t of the existence of an all-inclu-

International law is not so

the civil law system's cqncep
sive, pre-existing set of legal norms.
B predicated.

& The process of analogy
= - described thus:

in international law has been aptly

It is an inductive and experimental method subject to

correction. But its foundation is sound, based as it is on
the solid rock of juridical logic and the principles of legal
justice common to law . . .. It is especially in an under-
developed system of law that it would be most unreason-
able to sacrifice scientific progress and efficiency of in-
terpretation on the altar of positivist formulas., (LAUTER-
PACHT, PRIVATE LAW SOURCES AND ANALOGIES OF INTER-

NATIONAL LAW, 83-84 [19271.) =

Professor Cowles, basing his argument chiefly on an extensive
review of United States cases, asserts that in controversies
between the members of a federal union courts ordinarily apply
international law. (International Law as Applied between Sub-
divisions of Federations in 74 RECUEIL DES COURS 659 [Hague
Academy, 1949, I1.) He quotes William Howard Taft as saying
in 1915 that in the typical interstate case “there is nothing but
international law to govern.” (Id. at 690.) In his concluding

commentary Professor Cowles says:

In such cases supreme federal courts act in substantially
the same manner as international tribunals dealing with

fully independent States. (Id. at 740).

gy
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Profes c X : .
sor Sauser-Hall considers the use in international mat- 1 the threat of
' rol save the threat of war.

out being amenable to any cont

ters, by analogy, of decisi i
8, by an A decisions of tribunals in f 8 '
lg{iclifjglilis:igncoh’dﬂstnelie des Fleuves Inter::rrtif:(r]e?'::?ni ?ﬁqtzsé ] 1 kg ttex sabeniially G55 eter (e "
URS 471 7
s o 4 EHague Academy, 1953, 11].) He says: Professor Brierly in his recent book observes that:
of interes -hi ilizati I'
Goutiies, oast 440E U8 b;g:_tee:: htl}ri:: “tlte }ut.lhzatmn of water The practice of States as evidenced in the controversies
Ut can SHE D Tl 1A fed'm’f'ssmm of a Con- & which have arisen about this matter, seems now to admit
eral State present the &= that each State concerned has a right to . . . have its own

strongest analo i :
plane between g:oégrg?;ﬁe :‘tEt!gh'occur on the international ‘g interests weighed in the balance against those of other
trans. ours. See Id. at 516-‘5175)' oo (Hdooat 471-472, W States; and that no other State may claim to use the
20. S . ' : waters in such a way as to cause material injury to the
- See Appendix D. interests of another, or to oppose their use by another State
unless this causes material injury to itself. (BRIERLY, THE

21. The ECE Report, in its review of some thirty authors Law OF NATIONS, 204-205 [V ed. 1955.)

(at 51-68) finds that + thr : ;
riparians do not stangnlgn ”;:“i:;q?; ﬁ;ur have maintained that ¢ Lauterpacht, now 2 judge of the International Court of
these one should add SIMSARIAN A q?u equality of rights. To J ~ Justice, likewise conceives the “Juty of the State not to inter- |
ING THE DIVISION OF ]NTERNA'I"ION.-; ]‘RY OF THE LAw Govern- @8 fere with the flow of a river to the detriment of other riparian -
though he admits an exceptio fL- ATERS 106-111 (1939), ¢ States,” as “one of those general principles of law recognized by !
author, (FENWICK, INTEﬁNATIONnAL cil l?oun(lm-y waters. One JEE civilized States which the Permanent Court is bound to apply
merely states that riparians hav AW 391 [3rd ed. 1948]) @ by virtue of Article 38 of its Statute” (1 OPPENHEIM, INTER-
their claims to the absoli}te. c(;nr;gt]boi" willing to relinquish | NATIONAL LAW 346-347 [8th ed. Lauterpacht, 19551).
territories, but that the uses of i ? of waters within their Sy Qauser-Hall, who has recently treated this subject from the !
erned by international agreehments_“ ernational rivers are gov- @ point of view of international neighbor law, after reviewing WL
A review of the position of the dissid B the domestic laws of France, Germany, Italy, Switzerland and I :
found in ANDRASSY, UTILISATION SF !SFSI ent authors can be % the United States, concludes that the principle seems to be gen- LY
NoN MARITIMES (EN DEHORS DE LA ﬁs . j-"”-“ INTERNATIONALES . erally recognized which permits ‘“‘no diversion of a river or ||_ i
de Droit International, 1957) ‘ far fm}:["\TmN} 30;33 (Institut ‘& stream which is of a character to strongly prejudice other | ‘-‘
affirms the existence of Cﬂl‘l‘-eq Gi" "ql'ﬂﬁsy disagrees and @ riparians or communities whose territories are hordered by or i
ftsimational T, sponding rights and duties in @ traversed by the same stream.” (L'Utilisation Industrielle des ! i -
A samplin e ) M Fleuves Internationaux, in 83 RECUFIL DEs Cours 517 [Hague ¢ 11
mncurrerrllce ﬁr?ft;};e 1;;::‘; ;)Pfe:?qmihpmmm"_“t ﬂ'llthnrs will show ¢ Academy, 1953; 1I] Trans. ours.) In his view this priqciple is .
entitled to make use of the wwlt(‘e‘ ‘1t co-riparians are equally ‘g the main contribution by analogy of domestic law to mterr‘m- ]
that no riparian can fewtille I‘!l:q within their jurisdiction and " tional law. He urges the evolution of rules “in a manner which {
rights. Professor Smith aft-m.cé ‘:" to vhﬂ“e _Ol‘tzmnil_v superior & will reconcile, as harmoniously as possible, the particular inter- A
and practiee save T S xtensive review of both theory S ests of each state with those of other interested states.” (Id. !
From h ES concluding chapter: % 8 § gt 474, Trans. ours.) 8
at least deeduTgtf:;fﬁ tc?);']tt:. ]“'e have now studied we can ~ Professor José de Yanguas Messia of Madrid has recently B '
In the law of rivers there i‘q{ e?ce.p??ﬂ“”‘ negative results. ~ pointed out that assumption of unilateral control of the waters M
legal doctrine derived i qua_l ¥y no place for any purely | ~ of an international river on the part of a riparian would result Lt
whether that principle be t!{en.\alsn;;rlp abstract principle, J “ in the imposition of one riparian’s laws on a co-riparian and a
territorial sovereign or the old ’?3(:.;:.{&:[']]"'?'“;‘“ of the 3 . yiolation of sovereignty. He maintains that international law, | |4
AT, s ol e e & SO B T e e mataal respct for lewtul |
bats b tuflict 1 uctive. The former would permit every ‘. i estabh_shed and existing uses 'md entitles co-riparians to share ]
rreparable injury upon its neighbors with- on a just and reasonable basis in the benefits of a system of b ]2
3 international waters. (de Yanguas Messia, El Aprovechnmiento
ks
[ ]}
| 1 &
, — L
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{ffd?’(;féctrt‘co de los Rfos Internacionales en las Zonas Fronter- .
gi’}wgﬁfﬁ; i{:};‘:’s? [DIEE:J‘SI'}? f"‘cm‘“n DE DERECHO DE “I' & 2 “just distribution of the uses between the two parties,”d(ldf.
g » o i - i sent and future needs o
No dtgsen_t from the basic principle of corresponding rights & a.t 26: trar:.q.t ours), on the basis of presen
and. ohllgat_mns among co-riparians has been found among & riparian states.
]I-‘g'ilzn {;\me;man scholars who have dealt with the subject. In B
32, the "Permanent Commission for the Codification of Public BB in the practice of states.
Internatwn{ll _Law” of'Rio de Janeiro issued a report on the | £ ing uses in the pr
general principles which may facilitate agreements among | 93. The Institut de Droit International stated in what has
become known as the Madrid Declaration of 1911 that the

The author’s conclusion is that international river law imposes

Q—
O S ——

22. See Appendix E for a review of the protection of exist-

= f'pariﬂﬂ:‘*, concerning the industrial and agricultural uses of -

b | ;nf;.';nat!onal rrv:'era. _In the report, the right of riparian states {8 regime of rivers and lakes, contiguous or successive, cn’u]d _not

0 the waters was said to be . . . an exclusive right, although ‘@& pe altered by one state to the detriment of a co-riparian,
“without the consent of the other.” Interference with utiliza-

limited in its exercise by the requirement not to prejudj :

| ; lice the
? equ:l! rrght_nf a neighbor.”” (The report is reppr;duced i:'
| }Yoipl. op. cit. note 6 supra at 85. Trans. ours.) The report
. EJ!dS also that changes in the existing regime of international =
! rivers must be undertaken with prior agreement with co-
rlpﬂrmns. Support for this position was found in the opinions
of “the most qualified internationalists.” (Id. at 87.) i

tion of waters by other riparians was banned outright. )

The Geneva Convention of 1923 specifically proyldes in
Article 4 that if a state desires to develop hydraulic power
which might cause serious prejudice to any other 'contr:u‘:tmg
state, the states concerned “shall enter into negotiations with a
view to the conclusion of agreements which will allow such

Other Latin American authors supporting the principl £ erations to be executed.”

corr}?spm‘n‘imz rights and duties are: Ruiz Mnnméo, Mfugu:: E opThe Declaration of Montevideo of 1933 states in Article 2
i EIEUPJZERI]‘;(F‘“?) INTI—ZRNM:'IONAL PuBLico 178 (1943), Sosa-Rop- | & t{hat no state may, “without the consent of thelother riparian
{; Pt UP Ino:r FLUVIAL INTERNATIONAL ET LES FLEUVES DE - ¥  state, introduce into watercourses of an international character,
i i INTFR‘Nme‘NAJ:\TI[?? 51--53:» (1935), DiAz CisNERos, 1 Drreciio §  for industrial or agricultural exploitation of their waters, any
I‘H Status of Int ; ;'."""'0 539 (1955) and CANo, The Juridical §  alterations which may prove injurious to the margin of the
i o q 2 'r ternational (Non-Maritime) Waters in the Western BC.  other interested state” The same principle is made applicable
§l cmisplhere in PRINCIPLES . . . RIVERS AND LAKES. to successive rivers in Article 4. )
i Profeaﬁnr Card?na of Mexico resorts to the theory of shared The Inter-American Bar Association at its Buenos -Al_res
; sovereignty over international river basins, among t:o-ripnriang ‘W (onference in November 1957 adopted a statement of existing
g Apnrt.from the controversial nature of a theory of ehqreé & international law in which it ig stated in Article 3 that
3 frroretgnty there is no mistaking the substance of the author's (. riparians are under a duty to refrain from making changes
' thinking when he says: ‘ @ which might affect adversely the uses of co-riparia;'ls. untless
; i ; : - : isi an international court or
f bir':I.":};?o::ntanf_E;O}mllty (t;fdri\'_er basins pre-supposes a com- ?,:{;?;;n e
1 ' neighboring states . an It lil'i)ll?:w:htﬂlf'ita{ﬁ (iﬂmrron'}!q the SO See Appendix A for the full text and citations of declarations
i governs this combination of rights ;lnd é'ut‘;g: qo&;gg‘ til]?t @ of the above international bodies. . '
i exercise of the territorial sovereignty of cach staf e Conversely, no international tribunal, no international confer-
: The principle applicable to this order—and one :hich is ence and no international association of publicists has ever, so
; gggglfqgf't;?km_zr’g in international law—ig that a stafe may @ far as is known, sanctioned the proposition that riparians are
! and to th sd e A0 territorial sovereignty in the form free to disregard the claims made by co-riparians.
f ¢ degree that it deems desirable but on condition - :

24. Already in 1862 the Netherlands Government in refer-

that It dei..‘H IlOt II'TI] 1 th@ ri 0 . l] g Cf thl-. Bleus{_‘ a ]
A1 Eht f a ne lﬂhh”l ”]ﬂ S!dte river common to
(Cal dOlm, L‘;! jEé!”??” n J!f? f(i "o ﬂ‘(’ fos R{UR I‘n'” ey ””cil)"ﬂles, 5 I "lg 7 v er 61]313-3 f]f ’
Belg"lm St'([t(‘d t]l(lt “fD]lO“u lng gen al prln

is bound to abstain from any action which might cause damage

656 REVISTA DE DERECHO INTERNACION
> DERE , AL 24 L,a Haba
No. 111, 1949].) (Trans. ours.) D Lk st
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to the other.” (Smith
Sweden at 217.) And the treat - 3
with [hea:gngg;'waj: states in Article 2 t;gto‘f.iigi" beh‘veen
stood that the Wor}}}{rmc!ple? of international law, it ';'500; :jjnce_:
out in one of'the t“? rgent!oned_ in Article 1 c:m;mt he neer- 3
whierover serionsd o States without the consent of th Catrrleg b
| in the other State i‘:ﬂﬂ}s:les in the regime of the waters ‘;i;! hir
ours.) ould be caused thereby. (Id. at 167; tl:;ne: 1
The frequent resort by . ' -8
missions, chs ot hy co-riparians to mixe Aot 3
the principle of fi'o 0{"«'\ waters, is an eloquent endorse il
the disposal of ¢ ndemnation of unilateral action ,,'.;‘ rr_aem; of 3
comments to Dregnrllrpon “.:-“(‘F'q‘ See matm'ials; I'ef(‘(l'.‘ lif’gar{h
requirements of 10 ing principle for widespread w(q] ed to in
Haksiient of sal :igreemc:nt before making changes Wipe &
Many of thn.:g tﬁﬁﬁ}i‘.‘"“‘l }‘;'Ommissions.- 5 #nd. estab:
condition o ies which require prior ¢
in terms otfofih}:ee ﬂum‘ltm“ of new works exgres: :Ifer(;f;mm'lF &8
which mmgeqt“p{t}hmt)le or hke]y effect of the works— fllll'l ern:ent,
herent in l";i]:llerz; dthe parties appreciated e d‘: wording
international (‘(ffec? qt‘lel-mmation that works woul(f 1;Her in-
Italy, 1914 (Smith 'atulee e.g., the following treaties: IF:‘":,(a .
B Genveal Corrvesitio 79) ; Finland-Russia, 1922 (frl. rance-
i1 Romania, 1924 (;:gon't Geneva, 1923 (Id. at 196); ";?t 184} 3
Germany-France I“'i?!rznn)i Finland-Norway, 1925 (Id 35015
ot R (Id. at 205) ; Germany-France-S at 201); 3§
b SR AT
93 b S . at 145): Brazi Ml Sl :
Azn(lf:{hzf;- L‘:-?t'}r:e.ﬁii':\zil-—Urumm}'. 19)3;'5 ]3(11?12'3‘}[};:%(1 Kingdom,
cation of proposed es impose an initial requi ' ;
duent req[:]iggr?:dt new works, either with :1' i‘;;’;j‘i‘)’:tt of notifi-
following tre'ttien° gf agreement or consent Seel Al
111): Swit?e:rl ﬂi Spain-France, 1856, 1866 rl(F(‘_;E"Rp'g" the =3
glavia, 1931’(1‘;!"{‘3:1(]911, 1879 (Id. at 111): JRO (tpm"t, at .
148). . at 145); Belgium-Great Bril:'ﬁn ;n{;'gllagdug; E
] e ‘

25. de Yar
anguas Meesia, E
de los Rios ias: Messia, 51 Aprovechamient . o
; 1 REVISTA Dint:;n;‘i:)mlm en lag Zonas Fr'onfr:t'zf;d}'ﬂpféﬁt?co 3
o JULT - s FEspaiio 3
MADRID 17 (1957). AD DE DERECHO DE LA UNIVERSIDAD T:sé 3

26. 35 !
AM. J. INT'L L. 684 (1951). See Appendix F

A, o e

s L

S e

27. Treaties i :

: aties imposing limitati

works ations on th cocrim 3

are frequently couched in terms tbfozgnit!:r;:fé?nt shial
‘ 0 cover

. Norway,

L in part from complaints

£ claims on behalf of
B treaty. With respec
. crossing the bhorder,

' as to public action.

i -

i establishments.

B Court has treated action of

(.

“works pr

" Germany-France-Saar,
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ivately undertaken as well as works constructed by
public authorities. See, €.9+ the following treaties: Sweden-
1905 (Smith, at 167) ; France-Italy, 1914 (Id. at
- 179); Hungary-Romania, 1924 (Id. at 200); Finland-Norway,
- 1926 (1d. at 201); Germany-France 1925, (Id. at 205) ;

1926 (ECE Report, at 137); Brazil-
" United Kingdom, 1940 (Id. at 149). The treaty of 1906 be-
tween the United States and Mexico (Smith, at 168) resulted
_ by each nation that private citizens of
" the other had diverted water from the Rio Grande, and such
Mexico were expressly releagsed by the
t both to boundary waters and to rivers
the treaty of 1909 between the United

States and Britain (Smith, at 170) applies to private as well

of the Institut de Droit Interna-

The “Madrid Declaration”
ssly applicable to private

(Appendix A) is made expre
on the United States Supreme
private parties (in some cases,

th state congsent) as being on a parity with
ansas V. Colorado, 185 U.8. 125, 145-146
Colorado, 286 U.S. 494, 508-510 (1932) ]

U.S. 517 (1936).

~ tional

In interstate water litigati

action taken wi
public action. K
(1902) ; Wyoming V.
Washington v. Oregon, 297

28, See Appendix F.
29. See 1 OPPENHEIM, INTERNATIONAL Law 493 (8th ed.

Lauterpacht, 1955), and citations therein.
30. Id. at 309 and 686 et seq., and citations.

31. Id.at 604 et seq., and citations.
aties in which consent of a co-riparian

g2, In the numerous fres
is required before new works may be built and new uses of the

witérs of the gystem be initiated, it goes without saying that
no consent can be reasonably given or expected if a duty to
gatisfy the parties as to the accuracy of the relevant data
were not implicitly sanctioned at the same time. Likewige, in
treaties where prior notification of co-riparians is required,
the only meaningful purpose can be the concomitant duty to
enable co-riparians to aagess the jmpact of the proposed
changes on their rights through the presentation and analysis
of pertinent data. A great number of treaties provide for the
creation of mixed or joint commissions charged with the task
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of administering the
; uses of th .
system. = e waters of 3
i litts“ogljl?,' be se_nse]ess to expect a join?ncol:-lte?na-tlona!'
pertinent data urll‘;;s “'“h?“t full and mutual discl?gssmn to.
techntanss out]'i e treaties embracing one or anotl ot Of--
in the COTWiLtin:dt:bove show the concurrence o‘f nn:]‘;l' Oft .
>tion : P $ any nations |
?_:"d access to Per[iner?tt d?lt;n;::lgzzmtel;gbht to t_he t_iisc]nsurewg; @ jurcd state. Missouri
. Btu Ak renties diied enl dheens g Soierationn 3 b Us. 496 (1906); New Yor
' s and -

appendices to comments on principles IT and III

Some treaties e
aties expressly provi .
the water: pressly provide for a right of i i i
1816 ArtriZIEOfYCQ-IrW]{m”“"." (e.g., Prussia and t(})w Il':;ert‘fldllo oL '-" 4
XXIX [Smith at 160]; Germany and liﬁ)ru{'ll]:qs’ B
that co-ri ; 4 . i d llla) ! .
e e Di’}'llt;;'lens:‘.qetxchange statistical information con AR '?; -
information concer ers of the international system, a o .
1913 Articles ”r(’f" "H‘IR contemplated uses (F:l:';ncr- ’qa?t Wel" 53
= s b oand 6 [Smit 7 . -Switzerland, |
Article IV [Smi mith at 179]; France-Italy ! 4
[Smith at 179]; Austria-Yugoslavia ';r';t;;][tﬂrj::l.mlfi.ltl :
o el aunovic,

1928 Arti i
Article 18 [Smith at 212]). Certain other treaties re

Supra Note 7]).

T 1 I ol tltp =3 <
e eciar ‘l on |1f I‘ U]Ite't‘l eo Ft 8 1In riicle 1 ‘.L whnere ]

. in ord i
er fo exploit the hydraulic power of interna-

iiona] waters for i i
Horal watkr: industrial or agricultur: 8, i
tion, th:*q.}q.rt];'tti*g ?r?lishstudi% with a vieﬂ' qzr?}?iti:’ dti;!!ay
Hion, 195 & if‘r ! '_os'e erritories the studies a §o
S 3 1ot willing to mak : i L
itate by all means the making o? Rtuhc(!}-lmqtgiiriics“y' fl'}l]a“
S s on their

territories r .
ey S by the other interested State and for its ac

T 1} i g
ll 9 I"U'“[ th“(‘"lont 18 ""hcdtlie Of ”le ICCOEIIWE(I neces-

gity of techni X
nic: :
al information for the exercise of ripari .
o iparians’ i

1 htﬂ U’ Ser o h|'” watelr esources FO"O“I t IJ‘!‘I! Of

lle I)[‘(‘] 11 'Ii 10 1 I eviden A g’re'}t n mber Of I ,"ltln Amerl'

1 ells no .l\ n“r v ld © X! .
ale b < ]' g b 0 | L

can q! lt('q h Ve oy ld{‘ ‘fOl lxed EC]IIII 81 0]”““3‘“0“8

proceed to the concert
: ed exploitati
cone . : ion of w 4 !
GEN:}‘;; '«;:’F:H‘b;l\!;gont1rlm_Bc.]i‘,ia_Pamgi;lat?(-‘s&Iof[Eﬁfrrlatlona]
i ‘RECHO INTERN T TVISTA AR-
2, at 146- § : ACIONAL 2a
612643 (Och. Srmenling Paraguay, 1945?{2?&3? £ v M
AMERICA 61 (B.A 1]‘.3‘,-15)]: Argenﬁna_Urugl;av‘ -l'l;}ﬂd'rﬁr-: BuLL,
DERECIO 93 (Tima 947)]; Bolivia-Peru, 1955 [REV [PAN
Salvador, 1957 [Cop June 1955, Tssue No. 23)]; EVISTA DE
, 1957 [Copy supplied by Dept - St"\t]}‘} Guatemala-El
: . ate]).

33. On the basi
Trail 8 e of cases involvi p
il Smelter Arbitral Tribunal held that pefloting ot e e
of the air

causing substa
= of international law. The d
INT'L L. 684 (1941) and diges

& pollution of interstate

& (1921). 1t is true
the injury was no
is no doubt that the complainants were

able claims. The court granted injunctive relief in analogous
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ntial injury to another nation was 2 violation
iaion is reported in 35 AM, J.

ted in Appendix F, p. 107.

It has been held by the United States Supreme Court that
waters is enjoinable at suit of the in-
v. Illinois, 180 U.S. 208 (1901), 200
k v. New Jersey, 956 U.S. 296
that in both cases cited the court found that

t proved to be substantial enough, but there
held to have action-

pstantial pollution of the air and

v. Tennessee Copper Co.,
Jersey v. New

cases involving proven Su
pollution of the sea. Georgia
U.S. 230 (1907), 237 U.S. 474 (1915); New
York City, 283 U.S. 473 (1931).

Britain, 1909; Germany-

84. See, for example, U.S.-Great
1957. The Madrid Dec-

France, 1925; Guatemala-El Salvador, ¢
Jaration of the Institut de Droit International (1911) forbids

outright “all alterations injurious to the water.” The general
language of many other treaties and declarations of interna-
tional bodies is broad enough to include a prohibition against
the increase in the level of pollution to the substantial detri-

ment of co-riparians.

Numerous compacts have heen entered into among geveral

gtates in the United States for the specific purpose of con-
trolling the level of pollution. See, for example, compacts
relating to the Potomac (B4 STAT. 748 [1940]) and the Ohio
(b4 STAT. 752 [1940]) Rivers, and to the rivers of New Eng-

land (61 STAT. 682 [1947]).

Control Act of the United States
gly aimed at the encouragement

of further compacts and the abatement of pollution which
impairs the health and welfare of communities in states other

than the state whose practices cause the pollution.

See also the Swiss Federal Law on the Protection of Waters
Against Pollution, enacted on March 16, 1955_, and the Execu-

tive Ordinance of December 28, 1956, establishing regulations
for implementation of the law. (RECUEIL DES Lois FEDERALES,
No. b5, at 1635 and 1641 [1956].)

Under this law authority is left in the cantons for the pre-

vention of water pollution “under the gupervision of the Fed-
eral Government.” ion of inter-cantonal

(Art. 61.) The conclusi
agreements is encourag

35. The Water Pollution
(33 U.S.C. 466-466j) is expres

od for the adoption of common or co-
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problem, as if they were a gingle com-

golution of each ; W 3 ;
by political or administrative frontiers.

ordin:
ch::;rdcznue:t:ugea of_[?rotection and purification. (Art. 7[1].) 4
putes. (Art. 7[258) Rl;‘en power to resolve intercantonal dis- munity undivided
surface or underzr;mnd i:qtlc?ri I’.!]']qtectlon against pollution of - 38 The latest instance to come to our attention relates to
ary or cross the territory ‘of d‘]—ﬂ:‘ ich form the national hound- J¢ the continuing work of the U.N. Survey Mission of the Lower
with the entente of the int erent states, the Confederation, Mekong River Basin in Southeast Asia. In a report issued in
nterested cantons,” will seek to ohf S February, 1958 (DEVELOPMENT OF WATER RESOURCES IN THE
b C/E/CM. 11/457-

U.N. Doc.

tain the i i
cooperation of neighboring states by initiating negotia-

tions and concluding treaties. (Art. 8(1].)

agreements with foreign states. (Art. 8[2].)

36. A recent study conducted by the U.N. Panel of Expert
.N. P: Gxperts

ment: imi As o 4
s of limited scope, the cantons have authorit:' {grer?tle;rmi]gf- 9
] nto

I < b ]} ale l’( 3
!lf{’Rl lif'l_] ltl’b{'l ]:dql“ IJ()\(‘IU “|ent qt lt{' Tt. t
on 3 n 1 ‘llrl it

is now widely recognized that individual
taken wi i
is atl l::::.::‘ [n}{f';"}'mdhe""f_it for the people affected before th
aren - A l?l!\?:r i‘:““”‘l‘y’ of a plan for the entire (Ir‘linf;:
: s a living entit idi Fee:
wealth . itity _provid : :
its ben;}':c]';ft!:in(:lfhttlmt be shared equitably a;l{:gle;ﬂxu;i: i
; aries. ntegrated Riv S Dev . o
L'IP}I'N'I)DOCLIment E/3066 [1958]I;er Basin Development at p.
1e P ; ; i ol
Britain (1:5::1?( Faperts, cunsists of represuntatives of G
and iho‘U‘ e lnllﬂ.” rance, ;I'f}u; Netherlands, I’nki‘:t'!nb the U éeit
'_._‘_. -“'e'l-qPF:!:i,thf" 3 ..(;_ P W
Econ 3 . ; ed following a res
The i!;fh:?."] Social Council at its 21st Se.ﬁsin::q;;:t-m'? s %_he
s 01.1 in.{mn.nmphagzzed the need of internaiinn.'!i‘ iy
expexis fs qiof;r.tted river bflsin development and‘q‘tﬁggper}?.
el :;:-iein;vn” the economic, social and administr'l‘f.ivo. -tbe
s out of integrated river basin dm‘elor‘rmont DIO&
: , an

to recomm

end ways and

E i ya g means f

expirisnise tu tifs nies : or the exchange of data and

37. Professor Smith at 150-151 states that:

The first princi i

el ple is that every riv ) 2 o

an indivisible physical unit, ar:é tr}:;;,ra:}:fng‘ ilts qr}}gulflagy
3 & should he* «

so developed as to d
o gy : ren er_the greatest possib
10le human community which it sru]er\'es 'e\t‘;?!‘hl::t? (Eg

t . maiur ;| ('l\ ldi?ll nio |\ or me n bt
no ”! lt con 1 Ilt‘-' 15
; a 1 t Vo mo ]0|!tl(,fl!

The Indus (Rau) C I
2 o < ‘ommission, 1 . 3
isstied in 1942, states at pa;_:é 111;) :the first \oh;:me of its report

The most satisfactor
s - satisfz y settlement of dis is ki
8 by agreement, the parties adoptingnti;tuetp:m?fe ttheljhli(i!cna‘%

whether si . water proj ]
ingle or multi-purpose—cannot as a rule Ei'nj:rfflse: 1

" in the mire o

LOWER MEKONG BASIN,
ST/ECAFE[SER.F/I& Flood Control Series No. 12), the

Mission stressed the benefits that would accrue to the peoples

of the area from “wise conservation and utilization’ of the

Mekong waters. The people of the area included the nations
of Thailand, Laos, Cambodia, South Vietnam. It is particularly
noteworthy that the above states, some with recently won inde-
pendence, have not allowed themselves to become bogged down
f impractical claims of absolute sovereign righls,
or the equally extreme demand for absolute territorial in-
tegrity. The report shows that they are cooperating with a
view to achieving maximum development of the basin.

In a monograph prepared by Dr. E. Urban and Dr. O. Vas,
both members of the Austrian National Committee attending
the Sectional Meeting of the World Power Conference at Rio
de Janeiro in 1954, it is stated that Austria has more and more

rigid adherence to purely legal principles” in favor

abandoned “
Of Austria’s atti-

of “economic and technical considerations.”
tude and actions the following was said:

Increasing importance has been attributed to the idea of
optimum utilization, i.e. the viewpoint has been largely
adopted that without regard to the division of watercourses
by political boundaries the optimum technieal and economic
solution is to be attempted and jointly to be utilized.

The principle of joint optimum water power utilization,
go to say, forces itself upon one’s mind in the case of
contiguous waters and thus has received more attention
than in the case of successive waters. But even in respect
of successive waters arrangements have been made between
Austria and her neighbour states which go far beyond the
princivles of notification and consultation as recommended
by the Electricity Committee of the U.N. Economic Com-
mission for Europe (cf. Recommendation No. 3).
tria’s Experiences in International Hydro-Electric Develop-
ments, in WORLD POWER CONFERENCE, ANNALS OF SEC-
TIONAL MEETING OF RIO DE JANEIRO [1954], Vol. IV at 266.)

The monograph describes several examples of joint coopera-
tion between Austria and her neighbors with a view to opti-
mum utilization of the water resources.
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i

5

i d others.
Araks, Ili, Selenga an :
“QEStrilg{nov BI‘llﬂg'meﬁléb WATER RESOURCES l)BVELt;g?%:;J')r IN
'E‘H‘;:ORIVER’ BASINS OF THE U.S.S.R. 63 [Moscow, ;

Mr. H. Niesz, a Swiss representative to the
of the World Power Conference, emphasized that Switzerland
adheres to the principle of maximum utilization of waters of b

international interest, and noted that the choice of gites for

! and e H - o a 8 « es o llltl-
E "Ed b* t(C}Ill[tral l" a OCtltJﬂ devoted t() ! Illterﬂatlon'll Measur f T M
conomic (:Ol'ledera- | [

: 3 tes
4 Purpose Water Resources Development” the author sta
tions and not by the course of political boundaries. Sr. D, & further: | o
. Santa-Maria, a Chilean representative, expressed the view of { Th sl b ot it IEZIieb“fi?;n}s:)rocarry-
‘ his national committee in the following words: L L e B e it rempom ity fo ey
| ing out plans of multi-purpose water res[o ve.rnment p-
| o iill vary depending on the systems of go kit
m"‘n'te":ll country. The problem of adr?lmstr.ntlion I‘::') a
E ihee : i especially £
a centralized agency : e
Frlaifﬁﬁ'lt‘il::r?:rof nation-wide lmportancle) io::iglrllli]f(il::fnc]éwor
('rtlci‘es (for installations of. a purely om‘t. B the i
?vghén they concern comparatively small parts
trxlz}.m administering and the {'esponsibility t}flgril:.‘};ievigﬂ;-l
in ‘designing and construction work t;n I it
:?g’rgei'tq of a given project pl'(iylde %18131)(1 r?:st {vi(th i
. urces utilization sho ; ‘
pﬁzt;fo:v;atﬁ{z:&iﬁas that are immediately responsible for
{]hi;z work under state control.

I wish to emphasize, in the name of the Chilean Na- 7
tional Committee, some aspects of the harnessing of inter- e
fy national water resources, hased on the fundamenial prin- §
! ciple of integral utilization of the waters for all uses, such

as power generation, navigation, irrigation, sanitary, indus-
. trial and recreational uses. Only in this manner will it be  #&

possible to attain maximum benefits for the advanfage of |
.‘ communities inhabiting the regions where said resources
are found, as well as the most favorable economic solution,
4 independently of those strictly technical considerations
which might justify a solution of partial harnessing of the
i waters for some of the uges. (Discussion, in WoRrLDp POWER
i CONFERENCE, ANNALS oF SECTIONAI, MEETING OF RI0 DE
i JANEIRO [1954], Vol. IV at 324 trans. ours.)

i Iti-purpose
initial state of the most effective mu 1
degélogmhgn;.n:)tfnwater resources should be the drawing up

. Finally, the principle of internation
34 pozes of integrated river hasin develo

al cooperation for pur-

i i as a
of preliminary schemes for rivers or river basins

pment and the necessity

i i 1l interested con-
: . . i 5 rarious requirements of a
of sharing technical data is being whole: the var q

2. The administrative rights and_ re?ﬂgéﬁi]l;itlii;ﬁalforﬁtl;a- :
¥ Regarding the development of the Zambesi Basin the follow- 7§ development of ) water reﬂ?u}:ctioigr o e
E ; e : e 'nferresst::i 1':hn:illd be determined by agree- _
1 ies are inte s I
8 In the case of the Zambesi . . . there was agreement from countries g B cuncernpd. " - b
5% the outset that the scheme would only be undertaken with 3 me?:lts \-l\)f‘ftt;ie;?ld 18 O dev1§ed fq{'_ mtqmgogrég?i‘r I
B the full accord of all countries having interests in that . ays e e utilisation e
1!'31 river. (Mr. G. Kennedy from Great Britain in: Discys- b developedq;:g;l;s ol g Ul\!(émeel::ts-
£d sion, in WORLD POWER CONFERENCE, ANNALS OF SECTIONAL & water res : bath oub of the funds of the UKL
5‘; MEETING oF Rio DE JANEIRO [1954], Vol. 1V at 317.) B nical Aid Orga

basis
. These schemes should serve as a ; ‘
?gr?p?ﬁgdf:!r;ﬁsel;rilsetailec_l designing of hydro-technical con i

Str5UCtil(}';15i}orm methods should be introduced for size and

ualitative estimation of potential water resources and of
(tlheir ‘actual utilization.

development, for instance, in the hydro—engineering and
transport development and the flow control of one of the
i greatest rivers in the world—the Amur—between the
; U.S.S.R. and People’s China, or in the shipping develop-
ment of the Danube: in the u

] tilization of other rivers in-
volving the interests of other countries such as the Vuoksa,

: . tion

3 implemented also by the : taken into account (power generation,

§ U.S.S.R. whose enormous land mass collects 139% of the average S“We‘ﬂaﬁg’,‘,‘”“l}gnge improvement, industrial a}r:d Idd?::lctal?ltig t

js-. annual stream flow of the world. In a recent publication by % ﬁl‘;gi. qupfﬂy, fisheries, etc.)l-.t'lghose :ﬁgﬁgﬁ:rit{;& of the : :

1! Mr. V. V. Zvonkov, the Russian member of the U.N. Panel of le quantitative and qualitative r allotted for :

;; 7 Experts on Integrated River Basin Development, it is stated: E-?:ter? resources availat:lle, t}ﬁirvollg?seu;fer\:atgr;u? S ok ;
. ] i industries and other « o offici h '

{ Most important is the extension and consolidation of vartlﬂ,l;?q «]‘?;d preliminary estimation of the efficiency of the .

§ international cooperation in multi-purpose water resources A

!

VORI
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Principles and metho ;
: - ds should be establi .
gg:.te';;gn:het ef{ﬁctu-eness_of multi-purpose \:‘:1}:;;] feos:ou%ti‘:
the v'l:rig:: (the respective share of capital investmenll;‘ce;
PI‘Oflu;:tinn scoll;gllt;;l;lpisn iqr (‘ntfPlil);'ises cmweruedl the ng.l

Ve Fresty, 5d aices o abour o> 3 > 5
?:tl;]c-dmg and maintenance of hyd;o-r;;nqnmtqm for the?

s). (1d. at 98-99.) gineering  struc-3

39. Lador-Lederer, V i
: -1, , Vom Wasserweg zur internati \
Gemeinschaft, 53 DIE FRIEDENS-WARTE 2g5—2f;f; (;:}zég}mtwmm

40, A very recent example endorsin
g L X : sing the desirability i 2
[';:vh?}lll:]1-(;;:1(,];?'2‘:‘1;;:'}33 ngclémme of tet'hni('alutrll:l’tl:lllti}s t;li;f:::'tf:d ;
. .N. Survey Mission deali ‘i :
Snpi{.r[))m;l;:; ohf”z]:fe Lower Mekong River Basin. I(nﬂg;‘e“lll';};.etg;
paEy S ".lmn relmmmends the establishment of a high 1
sl ﬂiq.ﬁnnn% :‘l(h‘llle]'}’ hoard of engineers to as.:;ist gar; 3
n ],0{‘-(-.-’ m(‘k:n nEI'rantee fpl' Co-ordination of Investigations 3
t?e four states ioncte‘:tlm?:m’i{;em;;glﬁvd e s :
the S s conc d. ssion envisages hydrologic &
3;:!?:‘;::::% a:i:‘al' mapping and specialized stif"ex'ﬁh}t"lt)lr()l?ﬁ?\:g .s"
e i furtllu“;"E"Eg for ct:\nstrucl.ion of prnjocl.s; the third
B umj(:m-t planning for two additional years, 1
ok :‘llgre('md“t.(‘mmh” negut'iation and opemiion of in- 3
IS ualiont sk eﬂ”m' g, the‘ex;_wrwnee gained in the United g -
wivriol il j?lts to dls‘.(l"]bu{e resources among 1-ipa;‘ian
Mr. W. A. Dexheimer, a. 2:::.;;01: ?arliimlmzly rorhy of e g
Committee participating in the R?o l:dee J?l?lioti(:l ii«lﬁznl‘f‘ag}eﬁ]
€ Al ;

ing of 1954 of the Wor
rld Power Confer

comns 3 : sonference, remar i
p]-{.gg::f-ti i‘"};l‘\f‘d. :?t arbitrarily or as a lel;‘“:’}lk;;gl.:.ha: &
laating ;uwv;:o”rmoly henp a continuing success.” To ir: ica i
e dm-"l ss, “Full physical data on all existing and sure
ﬂ(.'l\\’ (h':; optnw-ni? which use stream flow Iﬂlsmthu( ‘:: 'tl}:()tf}?-
characteristics of the strea ' % ¢ 3
;?g?,gmtm's. and should be afzreedn:rpz}:]n}fm be available to all §
0 : . . 3
Am“rr::;”fqnd“f’?o_rn;-.e,q {”ndt‘ Through Treaties, Compacts, and '
LFeana ORLD POWER CONFERENCE, ANNALS OF SECTH -
i F RI0 DE JANEIRO [1954], Vol. IV at 229.) ECTIONAL 3
diat 5 Tﬁ;!f‘:;&]n]ce fof’mternalional cooperation an‘dl exchange of 3
o e d of river development is highlii!hted‘ﬁn('t][ge];) 4
i mzmnlimt' a survey made by the United Na{inr;q OE 'i";ll '
e B rc:qnu‘;-c:\?m']‘hand specialized agencies conce;'ned‘wiglf
e Kiieren Tosas e U.N. report (INTERNATIONAL COOPERATION @
ﬂ“mm“i;vq ih OL AND UtiLizaTioN, E/2205, April 21-‘ 1952)
arizes the findings as follows: “For most of the UI:'ga:' )]
! ‘ganiza-

o

¥

E:

b I
.

(International Water S

® tions surveyed, their
was the exchange an
respecting some particul

_t{on.”

™ central clearing
offer of technical and conciliatory assis

VTR

THE USES OF THE WATERS OF INTERNATIONAL Rivers b1

with water resources
ata and experience
control and utiliza-

principal concern
d interpretation of d
ar aspect of water

y underdeveloped gtate of the
the world, and the need for a
mination of data and the
tance, the following has

41. Concerning the largel

{nternational river basins of
house for the disse

been said:

Of the 4 billion acre-fee
of the Congo and Amazon
billion flow in international streams.

of this water is now used. )
Perhaps the key to unlock the use of this water might

be found in the establishment and acceptance of jurisdie-
tion in such matlers by some international agency. Or,
many of the same advantages might be attained through
a private agency whose non-partisanship would be so com-
pletely evidenced, and whose ability as a competent catalyst
would be so well recognized, that the nations themselves
would seek its services to assist in resolving these prob-

lems. (Dexheimer, supra, note 40 at 234.)

t of water (excluding the waters
which remain unused) 2%
Less than one-fourth

es presently engaged in

42, After a review of U.N. agenci
for the development of

gome form of assistance to riparians
their resources, the Panel concluded:

The Panel believes that much more is urgently needed,
both in expansion and co-ordination of the programs of all
these agencies. There is no focus of interest on integrated
river basin development. Continuing encouragement to
Member Governments in these highly complicated and long-
term matters is at present lacking.

The Panel discussed this state of affairs at length and
concluded that nothing less than a gpecial office or unit in
the Secretariat of the United Nations can effectively carry
out the heavy duties which the Panel believes it is meces-
gary now to assume.

Such a unit would essentially have three inter-related
responsibilities in the field of integrated river basin de-
velopment :

(a) Systematic collection and comparison of the most
important data, and promotion of a flow of information on
world-wide experience through staff studies, the advice ©
outside experts, and regional and world-wide consultations

and conferences; )
(b) Co-ordination and promotion of the work of the
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stiecliitied THE USES OF THE WATERS OF
C agencies as well : .
havin s well as of the regiona taatana B
g regard to their interests and terﬁns 0:' i%?e?éii?‘mi 4

]

C - - 3
(c) Assistance to the various United Nations agencies ]

in shaping a pattern of co t :
nical assist of concerted action for making tech- .
sistance available to Member Governmr;gtseil?n_;ﬂ -." SUMMARY OF THE WORK OF INTERNATIONAL

developing river basin
sins. (INTEGRATED
ThMENT, at p. 41; U.N. Document E/30§wa:;{9§§]s.I)N DeveLop-38 1 BODIES IN THE FIELD OF INTERNATIONAL
in thg ::flﬁl;l::gs: oi an office of the United Nations in assistin T RIVER LAW
vention of impelzld?llgcurrent mtdernational disputes and the preg 1
ones was described as f s 7
of Experts: as follows by the Panel
The Panel believes tha - The first step in th ted effort of int ational law
s that th ; . = 13 pi e concerted effort of internationa awyers
the United Nations can play a @ to outline the tenets of international river law was taken by

APPENDIX A

The Madrid Declaration of 1911

constructive role by offeri
Al ing to ¢ i X E 8
fft.ed the services of an of?‘nceo oqr"{,,:li::t'ﬁ?".‘ .ﬁhat are inter- @& the Institut de Droit International at its Congress of 1910
m?r?&l t})getth"-’r the parties concerned, ‘toltrcqc(ﬁgld {:‘Ct o 8 ¢ when one of the members was entrusted with the task of pre-
al factual questions before disputes have reat::hegni(:]l?; g senting a report to the Ctt;lngresls g fM}uirid it].l 1911}’ far lthte
e rules of international law refat-

i purpose of “determining
¢ ing to international rivers from
i utilization of their energy.” (ECE Report, at 46.) The report
¢ was not confined to hydro-electric uses and contemplated “gen-
~ eral exploitation” as well. (The report is published in 24
INSTITUT DE DROIT INTERNATIONAL 170 [19111.)

stage of acrimonious political debate. (Id. at 43.)

43. i
Uni?pd ’I‘Nhitilor;tqrog?;:t‘fn glf the February 1958 Report of the
! g € vey ission f ;i
Lower Mekong Basin reads in part 21; ;:ﬁ!o“('i::?elopment o e

the point of view of the

The Uni : -
ment OfL 'E;f:dlﬁjotl{“'I“?eksol:]!‘w% Mission for the Develop- @ ANNUARE DE 6
United Nations Technical f‘ 3asin was organized by the e The final declaration adopted by the Conference is preceded by
ssistance Administration as a & general considerations which affirm the physical interdepend-
to exclude a regime

result of the joint
bodia, Laos, Tjha?lanlc-ieqaurf;t \%gt;E:‘n G('i}ifmmmts af, Lo ence of riparian states in such a way 28
am. e terms of refer- of complete autonomy on the part of any gtate in the exploita-

ence of the Mission ¢ Loy .
request which reailcsna;r?olﬁ::\gn: in part (A) of the joint & tion of waler resources.
4 The rules laid down at the Conference distinguish between

The Governments of C ;
Vietn: ; : ambodia, Laos, ai
Cﬂ:—‘}:"(;‘}_‘:;ﬁ’;?:erd;'cn'ded. to establish a Commqi'{]t‘:‘um}g- atl}l]d boundary waters and waters which traverse the borders of
for the purpr(:gc E}e?,zfi’]‘itt’;’?_ﬂ of the Lower Mokdng i’iaéi: more than one state. In the first case,
the development of the IJO\V{::,ZI\I]J;(‘;(:?]%‘“?“S relating to - .. neither of these States may, without the consent of
eUrn_ments now wish to obtain tech'nicqf a asin. These Gov- the other, . . . make or allow individuals, corporations etc.
nited Nations Technical Assistanc assistance from the to make alterations therein detrimental to the bank of the
respect of this joint program of im-ni%- Administration in other State. On the other hand, neither State may, on its
estigation. own territory, utilize or allow the utilization of the water
in such a way as seriously to interfere with its utilization
by the other State or by individuals, corporations, ete.
therenrf. (ECE Report, at 261.)

The Mission’s “Con i

s [ clusions and Recommendations” i
;Z:’]‘;mgi‘;‘c}’dthe Report constitute a model dot:':r:m?e::?tnz Al
it df;vglres most |l!(£"}’ to insure the rational a?ldp;rtl-

opment of international river basins. w In the second case:

When a stream traverses successively the territories of
two or more States:

1. The point where this stre
two States, whether naturally, or since time immemorial,
may not be changed by establishments pf one of the States

without the consent of the other. (Ibid.)

am crosses the frontiers of



http:assist~n.ce

=

53

’/ TN, L T Lo B o T
i i RN il

TR A SR : = a
PRy s TORrfr o Ll e gt SRy
ST LA g e b e g - e

64 INTERNATIONAL LAW ASSOCIATION

g:;llgggne:tfa;}}ehwaters was then forbidden. And under article.:
e es me_nt . . . may take so much water that the :
s g ssgntml character of the stream, shall when.it' 3
g (:li'rlhtfryf doqutrgam, be seriously modif.ied.” Id
O e e Ty Tt o i S
: : s, ¢ s 3 als i ;
Echgn thi?oro{;g‘hg of qpﬂtream countries. C:X ;;Irz:‘(ll‘gfnrei:)%mm;:é]:: :
o wit;: :l}f!po:-lntment of per-manent joint commiasions‘
Charen 1 e uiy_of rendering opinions when serious
ages to some state might ensue from proposed works close: 3

the declaration.

made to s istri i

i o]:edthe pmblen:: of distribution of international river

1 q.e:?m. nt, taker_t literally, the Declaration of Madrid
8 o sanction even unreasonable refusals of lower

riparis
a;p't:;:;;h;tz;)tes to consent to developments upstream. Further,
e expected, the supremacy of navigational us

reigned still unchallenged.

On the positive side :
byl : e we may say that th cps
existing international duties and the neceq:it‘l:(’c;}gn:’trlgvr:ioof

SRk us

%

inflltg:]ipgotl?eeszgii{?;ﬁ:eth?t these skeleton rules have greatly
d subs of many water treaties and : 4
entered into since 1911. Id., at 46, Nevertheless,nnoqgf;flﬁn?;: 1

agreement, established at Madrid, have been respected in the £

actual practice of states.
The full text of the Madrid Declaration of 1911 follows:

INTE

OF ?ﬁfﬁg}ﬁbjﬁ\g REGULATIONS REGARDING THE USE 4

OTHER THA NAL WATERCOURSES FOR PURPOSES /4
) N NAVIGATION, ADOPTED BY THE INSTI- /i

TUTE OF INTERNATIONAL LAW AT MADRID
APRIL 20th, 1911. .

I. When a stream form 3
@ s the frontier of tw ; -
of these States may, without the consentt“gf Sthnet(:;qt'hgf’t:lfs

without special and valid legal title, make or allow indi-

viduals i
als, corporations, ete. to make alterations therein det- &

iir::gntﬂlitt}(: thézt }iank of the other State

and, er State may, on its own t‘ r i i

: 2 g . X - t A i

EHS;; izeinthhfzatmn of the water in sueclflaori‘:u}lt'ilgze i

e i“d.rz-er ere with its utilization by the r;t'h:‘ Stote
ividuals, corporations, ete. thereof ‘ ik

T . K
he foregoing provisions are likewise applicable to a

On the other

lake lying between the territories of more than two States

2

v i

=i

11,
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When a stream traverses guccessively the territories of

two or more States:

1. The point where this stream
of two States, whether naturally, or gince time lmme-
morial, may not be changed by establishments of one of
the States without the consent of the other; _
2. All alterations injurious to the water, the emptying
therein of injurious matter (from factories, etc.) is for-

bidden; )
3. No establishment (especially factories utilizing _hy-
draulic power) may take so much water that the constitu-

the utilizable or essential character

tion, otherwise called !
of the stream, ghall, when it reaches the territory down-

stream, be seriously modified;

4. The right of navigation by virtue
nized in international law may not be viol
whatever;

5. A State situated downstream may no
to be erected within its territory construc
lishments which -would subject the other

danger of inundation;

6. The foregoing rules i i igse to cases
where streams flow from a lake gituated in one State,
through the territory of another State,

of other States; .
7. It is recommended that the interested States apgomt

permanent joint commissions, which shall render decigions,
or at least shall give their opinion, when, from the building
of mnew establishments or the making of alterations in
existing establishments, gerious consequences might result
in that part of the stream situated in the territory of the

other State.

crosses the frontiers

of a title recog-
ated in any way

t erect or allow
tiong or estab-
Gtate to the

The Second International Conference of Communication
and Transit Held at Geneva in 1923

With a view to seeking ways of obtaining the maximum

benefits from available resources of international rivers, the
Geneva Convention laid down certain principles which were to
guide states in their efforts to harness and utilize waters of

common interest.

The recognition of limitations impo
tional law appears unequivocally from
I to the effect that atates are free to carry ou
tory operations for the development of hydraulic power
the limits of international law.
studies in order to arrive at solutions mos

sed by existing interna-
the statement in Article
t in their terri-
“within

» (ECE Report, at 271.) Joint
t favorable to the
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interests of the states concerned as a whole are prescribed,
And projected schemes are to pay due regard to any works
already existing, under construction or projected. The seem- E
ingly absolute prohibition of the Madrid Declaration against
upper riparians undertaking construction which might alter A
the regime of the waters Was superseded at Geneva by the
s8, and of the necessity of negotiations
es to carry out operations . . . which
might cause serious prejudice to any other Contracting State %

principle of reasonablene
whenever a state “desir

" Id., at 272.

In a discussion of the Geneva Convention, the Rau Commis-
sion remarked “if we may regard this Convention as typical, it
would seem to be an international recognition of the general
principles that inter-State rivers are for the general benefit of
all the States through which they flow irrespective of political
frontiers.” I REporT OF THE INDUS (RAU) Commission 22
(1942).

The Convention was adopted on 9 Decembeor 1923 by 24
votes to 3 with 6 abstensions. It was to become operative on
the ninetieth day after deposit of the third ratification. This
took place on 30 June, 1925. Up to 1952 the Convention had
been ratified or acceded to by Austria, Danzig, Denmark,
Egypt, Great Britain (including some colonies, protectorates
and mandated territories), Greece, Iraq, New Zealand (and
Western Samoa), Panama and Siam. (ECE Report at 153-154.

It appears in 36 L.N.T.S. 77.) The full text of the Convention
follows :

Article 1.

The_prpsent Convention in no way affects the right
belonging to each State, within the limits of international
law, to carry out on its own territory any operations for

the development of hydraulic power which it may consider
desirable,

Article 2.

Should reasonable development of hydraulic power in-
volve international im'oatigation, the Contracting States
concerned shall agree to such investigation, which shall be
carried out conjointly at the request of any one of them with
a view to arriving at the solution most favourable to their
interests as a whole, and to drawing up, if possible, a
scheme of development, with due regard for any works
already existing, under construction, or projected.

Any Contracting State desirous of modifying a pro-
gramme of development so drawn up shall, if necessary,

% ¥ (b) Equitable contri

b7
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apply for a fresh investigation,hunder the conditions lai

i ding paragraph. ot

doy]thn Ithttlzae sﬁl:i?ebe ghfiged to earry out BE! [g;n;gr‘;%rlriagﬁ A
deve?opn':ent unless it has formally accepte

e Article 3.

i State desires to car 2 A
5 ha go\r:élr;‘;rtr:gft of hydraulic power, parttlﬁr onC;Eftr:‘:t-
okl e‘ l:md partly on the territory of ano gtr i
@errltm}t' involving alterations on the terri oir;r“ s
ing St% e 1?~Txcting State, the States concerned s:)f ater
?ther )Oéltiq‘tions with a view to the conclusmr;ecuted-
::alégtsnighic‘h'wi]l allow such operations to be e

Article 4.

i out operations
acting State desn:es to carry ( o
Iftha gg\?etll:)‘l;rﬂeft of hydraulic power whtl_ch mé%:ttecathe
o u: prejudice to any other Contrac mgwith %y, P
Stale ncerned shall enter into ncgo§1at10n§h s o
?ta‘t‘;ﬂe Cgonclusion of agreements which wi
0
operations to be executed.

Article 5.

in the agreements re-
methods ad'}p};f& 's‘i‘m“. Wit%\in the limits

ry out operations

The technical d )
i foregoing arti . Yo'
ggfrrf}:iet?la‘tr;ortl?\? legislation of the various countries

i i ight legiti-

d exclusively upon considergtlons which r(:":sgel;t cl?gde—

baﬂfl be taken into account In anqlogou:;l ooy R
\I::e?o;!{lent of hydraulic power affecting only

without reference to any political frontier.
Article 6. -

i i ticles
The agreements contemp!ate§ in the. foregoing artic
may %r;:vide. amongst other things, for.bl' e R
(a) General conditions for the establis .

g Ofbtl}?ﬁ?o:;mll{);; the States concerned

i d charges of
\ ses, risks, damage an )
i dﬁiﬁgei:ﬁ::\ed- as a result of the rf:onsgggtilgg
:zsir}:)peration of the works, as well as for
the cost of upkeep; )
(¢) The settlement of questi

i . i
(d) !'I]'?lz'methods for exercising technical control an

gecuring public safety;

. protection of sites; '
E?; EEZ lr?ue*gul.'tticln of the flow of water;

ong of financial co-opera-
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( i
g) The protection of the interests of third parties:

(h) T i
) The method of settling disputes regarding the inter- -

pretation or application of the agreements

Article 7,

The establi .I
e establishment and operation of works for the ex i

ploitation of hydrauli
boied aulic power shall be sybj i ja 3
< A est;?l%!;iqitate, to the laws and regu}:(;fi{éntl ihe]‘terrl-
shment and operation of similar wérli??r:c?l?lf |
ol w a ;

State.
Article 8,

So far as re i

8 regards inte i
the tor rnational waterways whi
Navigabr}:es ﬁ!ﬁtt};e‘ general Convention o‘na}tshe"‘hI;Ch" B
Seiitalnted s Sueb}‘a}’s of International Concern pime i
all rights ;md J;;c_t to the provisions of that C el ey
agreements conclﬂdlelga'tmns f“.hiCh ey e dcri?‘:;en};m’
vention shall be cons e pormity with the present on-
tiomaon shall be construed subject to all rights and chlion
tions res g from the all rights and obliga-
instruments which & general Convention and th i
i s v btk : e specia
Ing such navigabhle watmptsgr;'sﬂr Ry be cancluded, go[:vern-[

Article 9.

drawa ntion does not entail i .
for i (he Siatele vy are greater than thove provided
national traffic Ib =4 'hich have heen : !
inci ; v rail unde iti granted to inter-
principles. This Conventi r conditions congist Inte
onvention al: ; sistent with its
such grant of greater f“‘—'i"ti@;(;nert]}t;zIlfuﬂjorepmh!bltIon of

Article 10,

This Conventi
drawal ntion does not entail i : :
for ' (he Seilies which are erente than thoe proviges
national traffic by rail udo have been ‘ i
principles. This Conertioc” Sasgehi consiatent wig 16
n £ 1 wy osae
such grant of greater faciIiti':,;(;ne?]t]::?ufuoreprohlbltwn of

Article 11.

The present Co i
. nvention d i
rights and Rt oes not in any w
i i forrﬁrl?lm:g:]ﬂ\?é;t?f the Cmr:trar:liinp){r g?;fteifr?t:?qitr?;
matter of the ons or treaties on the subi
present Conventi n e subject-
on the sam : ention, or out of t iai
e subject-matter in general treati}r:: pll;l(::‘;ll,lg{;?;‘:

the Treaties of
. tles Versai i
which ended the war ;?’{lgiq:i-l’gnamn and other treaties
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Article 12.

If a dispute arises between Contracting States as to the
application or interpretation of the present Statute, and
gettled either directly between

if such dispute cannot be
her amicable method of pro-

the Parties or by some ot )
cedure, the Parties to the dispute may submit it for an
advisory opinion to the body established by the League of

Nations as the advisory and technical organizations of the
Members of the League in matters of communication and
transit, unless they have decided or shall decide by mutual
agreement to have recourse to some other advisory, ar-
bitral or judicial procedure.

The provisions of the preceding paragraph shall not
be applicable to any State which represents that the de-
velopment of hydraulic power would be seriously detri-
mental to its national economy or security.

Article 13.

It is understood that this Convention must not be
interpreted as regulating in any way rights and obliga-
tions inter se of territories forming part of or placed
under the protection of the same sovereign State, whether
or not these territories are individually Contracting States.

Article 14.
Nothing in the preceding articles is to be construed as
affecting in any way the rights or duties of a Contracting
State as Member of the League of Nations.

Article 15.

The present Convention, of which the French and
English texts are both authentic, shall bear this day’s
date, and shall be open for gignature until October 31st,
1924, by any State represented at the Conference of
Geneva, by any Member of the League of Nations and by

any States to which the Council of the League of Nations
ghall have communicated a copy of the Convention for this
purpose.

Article 16.

n is subject to ratification. The

instruments of ratification shall be deposited with the
Secretary-General of the League of Nations, who shall
notify their receipt to every State gignatory of or acceding

to the Convention.

The present Conventio

|

 —
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Article 17,

On and aft
fion i be er November 1st, 1924
Conference ol‘ac(?:g:q to by any Sta’tethree e
Nations, or by ,mfﬂ, by any Member ogr‘;-";eﬂted at the
any State to which the Co:nlffag?e iy
ctl of the

League of Nati
ations shall have communicated ac
: opy of the '

Convention f i
C or this pu
Accession shall bepe;-fiézstﬁ;i by

Secretary-General shall

every l:t‘lt(. Rig 'l'l“"\ 0 or ac l'd]] e l"]\l’]!] n
T 1
1 on,

Article 18.

The present C
it has be 5 .("m'_‘-‘nlion will n R
of its cn;?in:“;ﬂ?d in the name o?ttﬁﬁﬁ-" qmtn force until
the receipt by H? force shall be the nin tates, The date
Nations of the th'ﬂ Socr.efar}-_(;cnem-l m[lt'tloth day after
Gonventicn will bake uifect o Therentier, (he o
ays affer ake effect in the cas e ne. Riesent
tion of its :!he receipt of its ratiﬁca';{E of each Party ninety

In compli ceession, ton or of the notifica
Convenant lance with the provisio g i
coming into fm'com esent Convention upn;‘-?ll']t;fn(ll':\!'-(}el;eral
' ay of its

Article 19.

A Rper.ia' ree

of the L.(‘:'lg cord ?‘h_x'lll be kept b

provisions n‘i."'A‘;f;.T_\]fatmns showing, y“fth}f (‘?"‘-"‘Et-“l}'-(?eneral

ratified, acceded ;t e 21, which of the Pm_;!_ﬁ' regard to the

This record shall c}}mor denounced the Dre«:leﬁlsthgve signed,

at all times: it open to the Mer : onvention.

aCCOI'dﬂIIC:q‘;_i;;" shall be published ﬂgr';?‘;’rs of the League
the directions of the Cmfr?c'?s possible, in

il.

Article 20.

Subject to th ..
Conventi e provisions of Arti

!hte “X[1i:-]:ﬁm,n"nfb?iJ:.mmmcpd by ;1’?)_1 1}’-?1}-)t?"2t'h:'hetpresem

into force i e Fears frony B dute w reto after

c{ﬂ'ectnd b‘-n,]ml;(i‘gggﬁm‘:f_that Party. gf‘rfi?:liltﬁci:t'}m l%] came

ary-Gener: ; in writing ation shall be

notiﬁcntin:]ﬂq;g‘f;] tg:g th-‘f'lﬂue of N:ﬁig;(;megc;‘!eihefecre-

she ransmitted fOI'lh\q.:i‘ ies of such

th by him to
? all

the other Parti

t art e

T — T'f‘c:vi\-:dlm' informing them of the date h
/ i on which

cated to the S 2 1 |
to be deposit;ci‘c::ﬂar-"-(}eneral of th;nsﬁ:ument commutfs
*d in the archives of the gs:ritor' Nations 3§

ik ne 4 ariat,
once not i !"Y FUCI‘I (](\pns i tT}tlg

o™

.
i
3
[
e
o
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one year after the date

A denunciation ghall take effect ‘
on which the notification thereof was received by the
te only in respect of the

Secretary-General and shall opera

notifying State.
Article 21.

adhering to the present Conven-

tion may declare, at the moment either of its signature,
ratification or accession, that its acceptance of the presen
Convention does not include any or all of its cqlom'es.
oversens possessions, protec{orates, or overseas torntnn::ls,

uently

Any State signing or

or authority, and may subsed
jons of Article 17, on

under its govereignty
accede in conformity with the provisio
behalf of any such colony, overseas possession, protectorate
or territory exc ch declaration.
Denunciation may also be made separd
any such colony, overseas possession, protec
tory, and the provisions of Article 20 ghall app
guch denunciation.

tely in respeet n'f
torate or terri-
ly to any

Article 22.
revision of esent Convention

the pr i
the Contracting

A request for the
third of

may be made 4t any time by one-
States.

In faith whereof the above-named plenipot,enti
t Convention.

the ninth day of December, one

a twenty-three, in a single copy,

which shall remain deposited in the archives of the Secre-
tariat of the League of Nations.
A protocol added to the Convention reads as follows:

tion do not in any way

The provisions ©
bility or obligation, imposed on States,

modify the responsi 1
ards injury done by the construction of works for
by the rules of inter-

aries have

as reg

development of hydraulic power,

pational law.

-~ The present protocol will have the game force, eﬁ'?ct.
ntion of today's date, of which

and duration as

it is to be consi tegral part.

ter-American Conference Jleld at

The Seventh In
Montevideo in 1933
This Conference had the benefit of four notable reports.
e on the

There is one report by the Permanent Committe
Codification of International Law of Rio de Janeiro, a Te

port
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of a committee know - ]
dustriz : n as the Fifth Sub-Co : ;.
thit:'slf:-lf'h::-ltdl}-\m}?m“ural Uses of Internati?ttl?lllue;{?ivon In--._
hy the Uruguayan delegate, Mr. Teofilo P(E;s’ .

3 : eyro

Chain, : .
ain, and a fourth report by the Argentine delegate, Mr

Isidoro Ruiz Moreno. All
fund: PR T reports were in agr i
Sll!f:‘?;i:?flt:" "{CIII‘IIE wh!ch. as stated in the reiijoeretmoefntth;v;?)ﬂ; 3
of int{-rn-uime']m .the right of every riparian state to th ; o
nomic_ends. in 2;:12?? 1or industeial, setolliivgl o s}
SeeATeing oF Sote qaf. with the obligation of indemnifying, |
ploftation of of pensating the damages occasioned by th b
other riparian or co-jurisdictional stalg:; IOF f}):;

same waters."” s
UTES AND :\NTFLF:I!:EE}SSF;(:—%NDSAND EicinTie COMMITTEES, MIN

: “CEDE 78, Sev T T 1S, -
of American States (1933). venth International Conference

The ;
members of the conference adopted a declaration which

has co ;
me to be known popularly as the Declaration of Monte-

video. This i
s ti;:: .:,iqat?,q do‘ri-:tment of the greatest importance not
R b t“ ose representatives joined in adopti
N Ao bindi; ut to t!m student of practices acce tei:i gg
Sia e ag bin u:,'._under international law. While t} pD 4
ontevideo contains provisions that miﬂ:h]te b ec(:a—
: i e de-

Bt.‘l’ib{'d as I(’I!iq]“t'li\' T 1 ] 18 fl]n(l'[]']’" r '5[] a
tal H e o ag (‘(_‘[1 r ] i y :
‘ S ules, lt s 3 3
Bt ‘.t(‘.m{.’nt Of the Op!nlo‘n Of the m{‘mb rs as to ( h lob}l = ‘:.
e b t e lga

tions of states apart from treaty

The Uruguavan d
X elegate who w
Sub- : : _who wrote the r o
cipleg Oé?mtlr:lp?! simd. during the discussioigortthfzf ::e pc oy
Sfoicbice m"]_ he? aration “are believed to be in tl:urr(.:t II)l‘ln-
B T e thme been observed by Brazil (whose ri s
by Argonti;m ':;dm;“‘:t;{ part of South America)‘. al;.w\?vrellm;t;
cit. note 6, supra, at 18 is own country, Uruguay.” Volpi, op
The significance ‘ i
H ! Of the BTO“* . L
confer : evideo and other i ;
fati PX::ﬁf;or }:he solution of international ri::rm:'?;)r]]atwn?l
Mr. Carlos 1’? ‘:’l:l ]l’;vvn appraised in the fo]!owing ter'in“.:ss l;n
Cotinicil of ('ﬂrl‘nmprf:e, 1‘:5 l};ﬂr’gorttgur of the Inter-Americ‘at{
itself withi ' ) roduetion: “No Stz i
Hootis t101!1111 the old sovereignty concepts aSm';te cf'm islate
the fr(’que:l;s thfese natural resources, and to tli)ﬁmlme =
v of international Congress s we owe
whs ; ‘ ongresses
m?;}‘:i :":):!cllljwmns. purely by their n;golf:lse:tri::gihcn}:‘remnces
cal, “"“"(1;1;:1i¢-pc?m({ imperative as an expression of this aye, Die
to the achieve and technieal principles that are e Jukiot
supra, ievement of said utilization.” (Volpi, most adequate
supra, at 26.) ' olpi, op. cit. note 6

P

i to vote in favor o
g sions the Mexica
i discourage approv
i EiguTH COMMITTE
5 International Con
L actual subsequent
- pletely in accord
¢ This seems
' gtatus of the

o
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The deleg £ the United States failed
f the declaration, though during the discus-
that he did mnot wish to
al by the Committee. FIRST, SECOND AND
ES, MINUTES AND ANTECEDENTS 146, Seventh
ference of American States (1933). The
practice of both governments has been com-
with the spirit of the Montevideo declaration.
to justify the following comments on the present
failure of those countries to endorse the declara-

tion, which comments also very likely explain the underlying
reasons for avoiding commitments on the part of the two

governments in question:

1t seems logical to suppose that the reservations formu-

lated in 1933 by Mexico and the United States vanished
n 1945 that resolved the

with the signing of the treaty i
problems of utilization of the waters of the Bravo and
t the Argentine

Colorado Rivers, a fact which shows tha
Delegate to the Seventh International Conference 0
was right when he pointed out that the

American States
objections formulated by Mexico and the United States
t to affect the solution of

were based solely on a desire no
questions of local character which in those days were
current. (Volpi, op. cit. note 6, supra, at 18, n. 1.)

The full text of the Declaration of Montevideo follows:

Tue Us

ations of Mexico and ©

THE SEVENTH INTERNATIONAL CONFERENCE OF
AMERICAN STATES DECLARES:

1. In the case that, in order to exploit the hydraulic power

of international waters for
poses, it may be necessary
to their utilization, the

_studies are to be carried on,
directly, shall facilitate by all means the making

studies on their territories by the other in
and for its account.

trial or agricultural purposes,
their jurisdiction, of the waters of interna
This right, however, is conditione
the necessity of not injuring the equ
neighbouring State over the margin un
In consequence, No Qtate may, without

e T o oA

e

industrial or agricultural pur-
to make studies with a view
States on whose territories the

if not willing to make them
of such

terested State

9. The States have the exclusive right to exploit, for indus-
the margin which is under
tional rivers.
d in its exercise upon
al right due to the
der its jurisdiction.
the consent of the -
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other riparian State, i i |
¢ paris ate, introduce into water co E
:?r;tbelr{')??;tlpnal cfharat:ter, for the industrial or l;Ijgslf‘iizu(l)tfu{:ir]t i

ion of their waters, any alteration which m;y

prove injurious to the margin of the other interested

State.

I 1 -

aln t:}:;r:;s;’:n:if drami':ge rr-fr,-_rrcd to in the foregoing article *

B & dhm’lgeqo tle parties shall always be necessary 1

it r‘ s capable of repair are concerned, the w rk' i
g ily be executed after adjustment of !i:e incigenz 1

égi-;:g;rqlg ii::doqrr:nit‘y, repara.tion or compensation of the
Saoges: accordance with the procedure indicated
aT;m[hs(;’tqrttjeml?i"i};}gigales shall be applied to successive rivers
contipl.;nus.rlilve:ia.wd in Articles 2 and 3, with regard to

In no case either w ;
i Cq':ee :(:th”. where successive or where contiguous
ag!‘icul{'urql e:;fc}:i]tu;(tj! shall fthe works of industrial or
2 SR ation perfor By

free navigation thereof. d med cause injury to the

In international rivers havi

In I : ! ¢ aving a successive co
Sh‘].':lll‘qng{ i’::‘.’uf‘“;"'.] or agricultural exploitation cllg::?gl'rtihg
goaril gk t_]u:g If_’c na.\'m.atlon on them but, on the co‘;
i ’the'cstf:}t tmgm‘)\'e it in so far as posm!hle. In thi-
“'m_l,m Shf;”.ce or bt_ates planning the construction of ths
b n;ade o‘:'f}rlm;:n:.];;'t‘:?dt? the qtheys the result of l.h:
that they may take cognizange“t?e]ri::)tfwn, el

The wor ‘hice

\\‘atersms]}(iill“ E::(h .:1 gtate plans to perform in international
or co-]'uri‘edicti " e]v. lgusly announced to the other riP’ll'ia‘n
3"-“-‘01’7111'1111'1;(! I 0?2 States. The announcement “h‘li] b
order Elmt th)g ot;ele?eciﬁgo::‘?;tggchgtic?l dD{:um{‘nt.at;gn i:
scop ) sies e States may j
ex?:leitocfr s:l:h works, and by the name of {h(‘.]ut'(]‘g'f e
7 e xperts who are to deal, if 1 ;‘lef.al
international side of the matter ' 1ecessary, with the

T L &

t;;%eq:;?)?lltl{:iﬂ:"q{l}t shalll be answered within a period of
three months, with or without observations. In the for g
expe'rt Or( swer shall indicate the name of the tech mf:r
exper '.f:perts to be charged by the respond ¢ i
fleed %l't‘;r:ose tl{ﬁetegﬁﬂ;ca] sxpelrts of the Elpp]icg?lt ‘?iillg
MIXED TEC ,date and place for constituti '
fro:'{nFlIJ:)t;lt Ii(i;]I(l‘N{L-AL COMMISSION of tec}:rt;::giggg e&‘lie
SEpiiL in '-!]"I“]” sto pass judgment on the case Tho-g ;
missia tiﬁ; acl dwllhm a period of six months, ar dnml;
o ok S.hﬂlr;e::::; foll?hatgl:‘e'cmm]t has been 1'0:1(.:!'19((!,! thle
ing the governments thereogfr PRI gimiing st

i

E 10. The parties sh

3

W cpinciples: proclaimed

9, In such cases,
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THE USES OF
and if it is not possible to reach an agree-
ment through diplomatic channels, recourse ghall be had to
such procedure of conciliation as may have been adopted
by the parties beforehand or, in the absence thereof, to

eral treaties or con-

the procedure of any of the multilat
ventions in effect in America. The tribunal shall act
which may be extended,

within a period of three months,

and shall take into account, in the award, the proceedings
of the Mixed Technical Commission.

all have a month to state whether they
iliatory award or not. In the latter case
and at the request of the interested parties the disagree-
ment shall then be submitted to arbitration, the respec-
tive tribunal being constituted by the procedure provided
in the Second Hague Convention for the peaceful solution

of international conflicts.

accept the conc

nal Conference of the “Plata” River

Held at Montevideo in 1941

Bolivia, Brazil, Paraguay and
Uruguay met at Montevideo in 1941 in order to discuss the
technical problems involved in developing further the “Plata”
River System for navigational as well as non-navigational
uges. Observers were sent by Chile, Peru and the United
States. Among the several resolutions adopled, one recom-
mended the negotiation of treaties for the industrial and agri-
cultural uses of international rivers on the basis of the prin-
ciples proclaimed by the Seventh Inter-American Conference
of 1933. (Informe de la Secretaria de la Delegacion de Bolivia,

Conferencia Regional de los Paises del Plata [Montevideo
Ministero de las Relaciones

The First Regio
System,

Delegates from Argentina,

7 de enero-6 de fobrero de 19417,
Exteriores de Bolivia, La Paz, 1941.) Annex No. 34 of this
lution which reads in part: “The

work reproduces the reso
Conference of the Plata River

II—to rccommend that the States represen
by the Seventh International American

negotiate treaties among themselves
ltural uses of these rivers.”

System resolves: . Article
ted, inspired by the

Conference of Montevideo,
on the industrial and agricu

of the United Nations _Organization

ise of the United Nations Economic
of the uses of international
during 1952, with the result
“International Co-Operation

The Work

Through the enterpr
and Social Council, the question
rivers was reviewed pefore and
that a resolution providing for
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on Water Control and Utilization" :

7o was adopted. (U.N. Doc. 4
1(\1;.]&:/{;._ 337/Rev. 1 and Rev. 1/ Corr. 1. Resolution 417 4
. wr'i{toif‘igg{tmth?F ;IIE]U.N. 383-384 [1952].) One author
. ; - is Resolution “. . . is in reality an enunci -4
ilo(r; of certain fundamental principles governing the mat?e:li"f
ados-Lederer, International Waterways—The Organizatiom.d‘

iiﬂ;;da'rd of thfz Enunciative Regime, REVUE DE DROIT INTER- -
ONAL DES SCICNCES DIPLOMATIQUES ET POLITIQUES 388, 395 4
] .

(Oct.-Dec. 1956).

Pursuant to Resolution 417 th
g ' : e Secretary-General
gn;f‘,ed Nfatn-ons beg'an action to co-ordinate the work ot}f p:'}::

otion of international co-operation for the development of :

water resources. His efforts are described in his Report of 18

May 1954 (E/2603) which contains a special chapter III on k
. : the various levels.” L
matter was discussed at the 820th, 822nd, and 823:;]:';9(:&31‘::

i 2
Integration and Co-ordination at

gfgczlﬁ(i)n.?lgc, Awi:-t:}mIHﬂgS((;g/étzngd/RFAO participating in the

ssions. ¢ ev. 1) was voted E
E:npe[ﬁ‘ttag?_ (\:hlch reaffirms Resolution 417, and requ:;tsthte}l:: .'
Recretary-General to consult agencies, regional and economic 4

commissi i i
mmissions, appropriate private, technical and scientific so- 3

cieties on ways and means i i :
i _ways ans of improving i i
op;‘!:twn in regard to water resourges de%'e!:ar;frfll::]itmnal ~
ese activities are paralleled b . i
: y UNESCO on th ienti -
I;Il,l:ll_'lii. 13151:) Gentehral_ Conference of UNESCO (Vlttl?l Sgleesz%ﬁlc :
aris, _authorized the Director General “t 1 4
disseminate information on research being Cm'(:'i:;"i)clft al;:

problems of the Arid Zone”
$ L A (Res. 2,251, Doe. 6C/R i '
A questionnaire was sent out by circular letter ({-I[?;ggil;ih?g‘ :4.|§
DIRECTORY OF INSTI- %

1951). The answers ar
ans s are reproduced in:
TUTIONS ENGAGED IN ARID ZONE RESEARCH, 1953

A resolution of the Economic and Social Council adopted

at its 21st Session, on May 3, 1956, considered the need for ::

international co-operation in the develo
:;);tlt?:;s ag]d }:'st:_iblished a Panel of E;)]ﬁiltl: :.)t'f ;‘gﬂfi?stlif;
madle .m_on;{}qél'sxs was placed on the necessity of intarna-
i expert?; a ion on integrated river basin development and
the, § nnd.";:;'re' askc:d to study particularly the economic
developmom‘: ]:nmtratn-e problems arising out of integrated’
e sC ;:lmea. and to recommend ways and means tlo
gusthiee H .oxc ange of data and experiences in this field
sidore(.l o It);mluwd a !_irst report, early this year, to l;e co :
i ]q;g e Ecmmn.nc _and Social Council at it'la sessio in
, 1958. The Panel's views, so far as relevant tc; the‘ imre:e:;

purpose, can be summarized i
report:
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n the following quotation from the

.. . it is nmow widely recognized that individual water
projoct.s——whet.her gingle or multi-purpose—cannot as a
rule be undertaken with optimum benefit for the people
affected before there is at least the broad outline of a

plan for the entire drainage area . . WA river is a living
entity providing a source of wealth which ought to be
shared equitably, as a legacy among its beneficiaries.
(INTEGRATED RIVER BASIN DEVELOPMENT 15 U.N. Dept. of
FEconomic and Qocial Affairs, £/3066 [1958].)
The resolution adopted by the Economic and Social Council
after considering the report of the Panel of Experts is at-

tached as an exhibit.

Statement of Principles Adopted in 1956 by the
International -Law Association

This Association at its 1954 Conference in Edinburgh es-
tablished a Committee to study and put forward a statement
of principles upon which could be formulated rules of inter-
national law concerning the uses of waters of international
rivers. At its Conference held at Dubrovnik in 1956 the
Association had before it a first report of the Committee
which had been circulated amongst the members, and a gecond
report which was read at the Conference. In addition it had
before it a note by Juraj Andrassy of Yugoslavia, a co-report
by Jovan Paunovic, also of Yugoslavia, and a document pre-
pared by Mr. John G. Laylin with the help of others comment-
ing on the First Report of the International Committee; the
last mentioned document contained revisions made in the light
+f comments by members of the Committee of the North

American Branch of the International Law Association. There

were also comments by Mr. S. M. Sikri, Advocate-General of

the Punjab (India), a member of the International Committee
who dissented from the conclusions of the First Report, ob-
gervations on the comments of Mr. Sikri prepared for the
International Committee by members of the Committee of the
North American Branch, and a note by Mr. Manzur Qadir,
Barrister-at-Law (Lincoln’s Inn), Senior Advocate, Supreme
Court of Pakistan. These documents together with the reso-
lution adopted at the Dubrovnik Conference have been brought
together in a booklet entitled PRINCIPLES OF 1AW GOVERNING
TE USES OF INTERNATIONAL Rivers, Library of Congress Cat-

alog Card Number 57-10830.
The resolutions adopted at Dubrovnik take on added in-
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terest because of th i
res au: e revival there of the i i
;I;It':tleorn ?f' Attorney 'Genernl Harmon that aCf;TEiztl::;'ln -
o q‘?qte?:, -dhqlaa it chooses with waters of an interrju;ti;:;laﬁ
v r.:._ while t}_my are under its authority. Thi i
moii 0];.‘12((‘(‘] by unanimous vote. Among the secohder p fwew
o on .cr adoption of the resolution was Mr. M. C g R
: t‘o.r_np_\-General of India. He was, of cours;e acti Ef:alvag'
m'(rll;ldunl capacity as a lawver. '  WSRE Dok
settle?i rgiohg‘l;nEn:ectdtc;ptedCnt thle Dubrovnik Conference wag
d by ¢ ve Council of t i
é}ssoc'mt]on in October, 1956. The full l::xtll;lt?ra?em:ﬁtl <
rur{)}:-;:mtphlgs datior')ted "ats a sound basis upon which't;) irtnuec?;
' development of rules i i wi
respect to international rivers” font:;“l'nlernatlorml k..
I. An international ri i ol
. . al river is one which flow
= j:et“ een the territories of two or more g:nie:hl‘ﬂugh .
: state must exercise its ri ot
. . exe e its rights over the wat
lt_l_tternatwna'l river within its jurisdiction in 1?3 gf 5
. “.[ h the principles stated below. I
I, :Htl_:le eac!! state !ms sovereign control over the inte
1ational rivers ‘w:thin its own boundaries the :t to
n;rust exercise this control with due consider.'l,tior f %te
effects upon other riparian states. l i
;}c state is }'esponsihle, under international law, for pub
I or p;nate- acts producing change in thé exislt)i ’
itg;::ﬁdoh a‘ river to the injury of another state whiléle
: ave pr.evented by reasonable diligonce;’
I;]I leic}::::gart]ﬁe with the general principle stated in No
> reqchfn e states upon an international river shouhi
nett]in‘g diquutigre:"{e?st'h and states or tribunals in
s ing dis , weig e benefit to one stat i
::: 1:)1;1'3’ done to a'nother through a particul;r augsa;n:;.
8m0ngaﬂf;.enb":;0ut'l:llsb p;n'é)ose: the following factors
s, e taken into consideration: ,
(a) The right e
- ght of each to a reasonable use of the
(b) The extent of the d
e
the waters of that river. sl of atch sinke =
cm(ic) tThe comparative social and economie gains ac-
(dn)g ;r:aecxh. imclt to the entire river community ‘
-existe .
— nt agreements among the states con-

(e) Pre-exi iati
. xistent appropriation of water by one

f'on International Law Governing )
. national Rivers and authorized it to re-examine the p

§ and widen the scope of its work.
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A state which proposes new works (construction, diver-
gion ete.) or change of previously existing use of water
which might affect utilization of the water by another
state must first consult with the other state. In case
agreement is not reached through such consultation, the
states concerned should seek the advice of a technical
commission, and if this does not lead to agreement,
resort should be had to arbitration.

Preventable pollution of water in one state which does
substantial injury to another state renders the former
state responsible for the damage done.

So far as possible, riparian states should join with each
other to make full utilization of the waters of a river,
both from the viewpoint of the river basin as an inte-
grated whole, and from the viewpoint of the widest
variety of uses of the water, so as to assure the greatest

benefit to all.

The resolution called for an enlargement of the Committee
the Uses of Waters of Inter-
rinciples

The Work of the Institut de Droit International

The organization which first gave impulse to the study of

 International river law has recently appointed a new Com-
' mission charged with the task of presenting to the Institut
- for acceptance a draft resolution defining the rules of inter-
-~ national river law. Already the rapporteur of the Commis-
= sion, Mr. Juraj Andrassy of Yugoslavia, has produced a pre-
L liminary paper for submission to the members of the Com-
" mission, in which he upholds the principles of limitations in
L the utilization of international waters, as a matter of existing

Zintefnational law. A well-documented account of the history
" and development of international river law is also contained
i in this paper, which should be of great assistance to the
members of the Commission in formulating the principles of
international law as they emerge from various acknowledged
gources. Mr. Andrassy has circulated a list of questions of

which the following are of especial interest:

V. Are there any rules governing the use of international
waters to be found in existing international law?
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Should the work be ¢ i
She onfined to isolating th
isting at present, or should rules de juge r:nég:ﬁ?ﬂ e;; 3

formulated ?

What principles and rules bearing on the subject ca“-..

be izolated in positive international law?
In particular, what is thought of the following rules:

1. Every State ha i .
- g as the right to make th A
g}t(;si:et;l:itgie{ of l}?fz waters v:\'hich flow throum:j o%‘r?lf)?t :
o tourll t5}1,(21;)1-Sot\,u!ed that it respects the cm'rvs;pcmding
Tig g D rive::'tii'atl::gmg ]an }intorost in fhe samg. 3
. y or. system, and subject to any limitati 3
imposed by international law in ;?:o"nomlOn:ul’;vIltri?liﬂtgllitrlr?i]1 3
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Should the draft resolution embody in terms a recom-
mendation to the States concerned to come to an agree-
ment for the fuller concerted use of the waters naturally
available to them and to contemplate the joint develop-
ment of whole systems or parts of gystems, if that
seems likely to enable them to be better used? (AN-
DRASSY, UTILISATION pES EAUX INTERNATIONALES NoN
MariITIMES (EN DEHORS DE LA NAVIGATION)  B5-567,
Institut de Droit International [1957].)

" The Resolution of the Inter-American Bar Association

Buenos Aires, 1957

At the Tenth Conference of the Inter-American Bar Asso-

tati : 4
ations embodied in the following provisions in this .
' ciation held at Buenos Aires on November 14-24, 1957, Com-

draft.

2. No change ma

. . y be made s -

;\(‘i:‘?{\my that results in appr:ciatl?!n a:;ﬂn:!-ltm fistionl A mittee I on Public International Law had on its agenda, as
ory of another state. e damage to the § Topic 4, “Principles of Law Governing Use of International

3 The foregoing- notwith % " e . . : . -
may not rai e standing, a riparia . Rivers.” The Committee considered the questions on inter-
ripgtrian ?t‘gfeagoﬂgiﬁzgnJ"’?E“ﬂt the fact Ith.'lt ]:nstf}?;: @ national river law in several meetings and had the benefit of
use of a common waterwa erives advantages from the £ geveral papers on the subject. A Resolution was drafted for
rights. Equality of rightq( :’hon a basis of equality of M presentation to the Executive Council first and later to the
that riparian States have aould be construed {o mean ‘S Plenary Qesaion of the Association. The principles drafted
waters of such waterway il:t equal right to use the ‘S are gtated as existing international river law and accord
negdS.Like“i ) accordance with their S8 with the principles of corresponding rights of riparians, en-
: wise, such objection . A itlement by each to a :ust and reasonable share of the waters
of 7 may not have itle A j :
greg{g;:nrg:;;gib;;esgitte ctoncvrnod from hotlpﬁiiézetgﬁfﬂ - of international rivers, the protection of lm'vfully esta.bhahed
waters, but the benpgg—,l from the use of the existing S beneficial uses, the duty to refrain from unilateral action be-
objecting State shall I)ehar}y} State must ensure that the -8 " fore co-riparians camn ascertain whether or not they will be
advantages to which it is ]e(;‘ltt'(t)l tLE‘ru.-e the proportionate | . injured by proposed changes, and the relevance _of present
Should it be mandat s and future needs of co-riparians where a just golution of con-
develop a wate;*wtas;. 0::‘ f‘f;'_a State which intends to flicting claims is being sought.
interest to request the co“q“Ch other States have an & The draft Resolution proposed also the establishment of a
so, to what extent? nsent of those States, and, if g permanent Committee of the Inter-American Bar Association
To what extent is the rule of B o study and report on a list of further questions of interna-
rights (priority of use) qe (1)' tg'[e i tional river law. A recommendation was added that states
Should the foregoing ru:]pp i , participate in the collection and exchange of physical and 1
by reference to equity e; be amended or completed econbmic data essential for the planning of 2 rational use
be taken into account? and, if so, what factors should of the waters.
If it is considered that all or any of i The Executive Couneil and the Plenary Session of the Asso-
aﬁ-e not rules in positive Iaw ")isnitthe aforesaid rules ciation adopted the principles of international river law stated
should be proposed de jure condendo? agreed ‘that; ther in the draft resolution and authorized the establishment of
' the Committee without dissent. The Committee, which in-

cludes internationalists from many states of the Western

pect for acquired &

In ti ; i
the event of a conflict of incompatible interests, can

an order of priorit ;
methods of UE&? I“'yhal;enizt;r:.l?hiﬂ[hf‘(:wa“;o"g the various _ Hemisphere, is already functioning.
nropriate? + 18 considered ap- (S The text of the Resolution of the Tenth Conference of the

Inter-American Bar Association follows:
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THE TENTH CONFERENCE OF THE INTER-

AMERICAN BAR ASSOCIATION to the study of the principles of law governing the uses

;- 3 of international rivers.
RESOLVES S [II. That this permanent committee study and prepare for the
— Pyl - Eleventh Conference of the Inter-American Bar Associa-
Tt the folowing lsra prineiples, which form part of tion a report dealing, among other matters that it con-
al law, are applicable g oum waters siders of interest, with the following:

course or system of rive iti E
Sohich sy fom of urmd?:ir;gkﬁe(n?n-f?m..mme waters) 1. The question of the rights, if any, of non-riparian
moih ay traverse or divide | erritory of two or 4 states which may have interests dependent upon a system
after ag a “system of internati:ma?e 'refc?r‘::ed 0 Secein ;o " g The gaeation of
b gy e Lk o .“n-tel.s . & 2. The question of indemnification and of preventing
o L Every state ha g under its jurisdiction 4 _— unlawful acts in the use of waters of international sys-
. national waters, has the rig - . : e et o o
use of the waters thereof insof o B male Jead o3 mlgh.t p kly o' endaner ihe e : |
i b L A it r.i;],rl{':,r élfs :t}t:;h q;:se does not lead to a situation likely to endanger the peace or consti-

L e

tute a threat to the peace.

under their jurisdiet; ates’ having .

2. States Jhu;\lr?g:;t:,?:, other parts of the system, o - 3. The question of sharing costs in the operation,

system of international f\l:ltthﬁlr Jurisdiction a part of o maintenance and development of a system of international
aters are under g duty, in the S waters.

application of ST !
recognize the rié]}:f O?Itlgg'gﬁ of equality of rights, to 4. The questions of pollution and flood control.
over a part of the system tgr:}:]t‘.;lﬁgs tllla?ewing jF;‘iSdictian ‘o 'I;_hz:hquestiton offthe prltorllle? ?:t:rﬁ}z‘ﬂ?gﬁal(hgf\{g?:

3 Share henefits se -aters of a system o - s
iy al;f; qtl?e releﬂ.t;:}.:l Pof these griorities to the specific char-

sys i :

ngait:{gn:t::]tign%raih?estb?;ms the_right_of cach state to the R

and to enjoy, accordin(I Hts ng its existing beneficial uses M. acteristics of the system.

spective states, the beﬁeﬁ? he relative needs of the re- 6. The question of the differences in legal treatment

cases where agreement 8 of future developments In of the right of dominion over as distinguished from the

should submit their diﬂ‘ergannot be reached the states S right to the use of a system of international waters.

Or an arbitral commisgion nces to an international court 7. The possibility of systematizing the practical rules
3. States having unde; g w - put into effect by the states to achieve the most ad-

system of international er their jurisdiction part of e vantageous use of systems of interstate or international

frain from maki;lg’oé]}?q waters are under a duty {o re. waters. g

might affect adversely ?ﬁ% In the existing regime that SEEE 8. The difference, if any, arising in the application of

sely the advantageous yse by one or S general principles of international law as between inter-

more other state : €

their jurisdigf;(:gq having A part of the system under R national boundary water systems and successive water

agreement with thgxi?-:% In accordance with: (i) an 3 systemas. ;

decision of an internatio e] or states affected or (i) a 9. The possibility of creating general and/or regional

. 4. The foregoing c r?rna' lcou,,t or arbitral commission, | commissions and tribunals in order to facilitate the most »

International law thqtp'f lt(;p e d_D not alter the norm of - advantageous use of the waters and the solution of con- !
at.1n the territory over which flow the flicts relating to the regime of systems of international !

“:!t(‘ls Of an ”?te] ”at]o]hl’ 8 ‘q.t = b < < -
em 1iIs o su ll 1 na ure as .
- 1 f [ t 4

to provide a particula ;
iov i ar benefit, th;
iﬁigdteﬁ-ﬁi‘!g:y‘e]{; gi:inthe “é“te ha:lgnﬁp?;g}sd?cnt)i’dnbeosg; W% V. That the Committee be requested to collict, fc‘at;aify a-t;g
will be i ' 2eimg understood that ; analyze the precedents from every part of the wor
e In conformity with principle 3. such enjoyment e 3 evidgncing practices accepted as law governing the use
- of international waters.

IT, . . _ _
I;]:tfci?it!!::;: n;)gng:ltt 'C'?mmpft(,e of the Inter-Americ P

juridieal princinl.e:‘ ;',:glt]ﬁfl ‘f? examine further the general V. That states with an interest in an international water

s 18 field, which commission should system ought to participate, as soon as possible, in the

collection and exchange of physical and economic data

carl:espond with ot i i n he planning

e (U, .(‘} he‘r ‘lrttog?é!glonal' agsociati(_)n.q and or- i i lmald |

E ‘ . e\olmg their attention e e e
n on UN., 0.A S d use of the waters.
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particularly the statements of the Secretary of State and the
Assistant Secretar_v, that his statement represented the view.
of the State Department. My, English explained ang com- &
mented on the origins of th

e Harmon opinion as follows: 3
As for the Harmon opinion, the conclusion reached &
therein that from the

standpoint of international law 4
Mexico was entitled to no waters of the Rio Grande wag
apparently hased primarily on language used by the Sy- k.
preme Court in the celebrated Schooner Exchange Case, to 4
the effect that the jurisdietion of a nation within its own

territory is necessarily exclugive and ahsolute and suscep- |
tible of only self-imposed limitations, It may be well o &

point out that that case did not deal with the question -3

of allocation of waters of internationa| rivers or with the 4
alleged right of one State through which such a river flows g%
to do as it saw fit with the waters, or any other related

subject. The sole question before the court‘was whether

* within the

territorial limits of (Hearings, supra, _'

Part 5, at 1740-41 [1945].)

In summing up his testimony My, English st

ated:
In conclusion, w

€ respectfully submit the f.
First, the contention that under the Senate reservation
to the 1929 intor-American arbitration treaty the United 4
§tntos ¢an properly refyse to arbitrate any matter whijch A
it does not desire to arbitrate, ig unsound and unsupport- f

ollowing :

able.

Second, the contention that under that treaty

States can Properly refuse to arbitrate g

Mexico for additional waters of the Colorado is, to say

the extremely doubtful, particularly when the

Harmon opinion is viewed in the light of the following :
(a)  The practice of states as evidenced by treaties

between various countrieg, including the United States,
providing for the equilable apportionment of waters of
international rivers,

(b) The decision of domestic
the doctrine of equita
between the

the United
demand by

courts giving effect to S
ble apportionment, ang rejecting, ag 4
Tarmon doctrine, -
uthorities on intern
doctrine,
(d) The Trail Smelter arbitration,
ferred. (Hearings, supra,
In the course of the Sen
Attorney General of Californij

contended that the United St

ational law in

to which we re-

Part 5, at 1751 [1945].)
ate consideration
a, citing the
ates had conce

of this treaty, the
Harmon doctrine,
ded too much to

e ——
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Mex“:o- F lt“lk C]ay I:OH,. Cﬂll!lsel :[OI the Ul’llt,ed vStateS sec-
; tlon oi the I“tel“dtlo“al Bou"dal y COI‘I‘IIII]BSIOI‘I, answered:

) inion has never been
B ral Harmon’s opinion .3 olher
PR .Aéw;i];liﬁrcfg;e the United States eo;ﬂl[)]!; a%n);'ttempt
follmtw f which I am aware .. .. I ha:his ;,ubject R 11
fguﬁigqf the internationalb]tre:;tles;mo; Sl i poin}t
se e Able to g, Lio 2 in_bot
all th[?sf Ibeh{tll\':g ;?fotection of the exlstlrliznrl.l?;‘: (_}Suntl')"
e r?riparic'l“ country and the lower 1t:I.c;xcluﬁive terri-
itnanee ard to asserting the doctrine o to go further
without r_e'-z;i nty. Most of them endeavor il e
:(}:rm‘ti?t\tm:nﬁ fo make provision }10}1‘_ eﬁginlimih of the
&n ser, within 5
: and lower, v ; at 97-98
e ;ﬁxgzlylfppfilxn‘lmringa supre, Part 1, at
[1945].) ; i of the
[194')3t.')|tement3 brought the official qufesls;;aélswith e
A8 Stoes 1o Tins ith. its metiom, o 3 U, 960K Uie
i n:: c(:f the United States Supreme1 Coull'-‘or eideros OF the
e e Totid T o ot Hassiton® mas
: ositi f the United State attached
E}:Psizteffs;r':ﬁ:oﬁllldum of the U. S. Dept. of State
e b <

to this commentary as an exhibit.
b Rio Mauri dispute in
d, in the Rio g
o aeem%' toiﬁ::eita}s:i?irtl‘fnlimited right to ta}l\(e ;xi:;;atfg
e 192_54, ble river within its borders. ) ct; 2
ot non-na\’!gath amount of water im_rolved in 3929. e
. (at' {:)8)' tcf ‘Bolivia were insigmﬁcant]. Inwith M
o the_ m]m—:tion were returned to P'er_u, a_t:»ng'13 gl v
gzrbf::;mlzntequ;?tnry which Chge] wggdagﬁngesrtne;:égt;w il
t time Chile di )
t?ry oy Per mé izztcglnn;:ssion it had grs{nte'd to ta Stt:i\al;: :toe-'::t,
— Per'll]'z(:: the waters of the Mauri rlve:-' OI"[]]dq o
A to'u't” the proper irrigation of some .z!rmt‘he ldispute
;)Bfl'lmfrl)r:lr;)?fﬁe'm As between Chile and Bolivia
oliviar ateau.

L sovthus became moot.

: -Peruvian
t on the occasion of the settlement of }th?nchhu:Tl::nthe Mauri
diq?]ﬂt(,oover the Tacna-Arica regwn'h‘e‘;-hlfhe;retical sutiiort: of
i Chi id not stand faﬂtlon : 15, 1929,
lt‘}ll‘;er(’log};liise dt;f('l absolute sovereign tr:]gthiii'ithog gzagﬂnition of
: d a settlement consiste ressly pro-
Ehﬁgfira:ccfr?tt:rnational duties. This settlement expre
F thatt:l canals of Uchusuma and Maurfi,liléi:: k::r(i)t‘?;n tz:
'Azu'c'\r;"o shall remain the property o '

(;
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. were at its ‘“entire disposal”; but it coupled the agsertion
¢ with a declaration of willingness to consider objections “on
-~ legal, technical or economic grounds” of the lower riparian.
(ECE Report, at 51.) In 1954, Austria signed a treaty with
.. Yugoslavia concerning the River Drava, of which Professor
. Eagleton has said that it “does not bother with claims to
i sovereignty, but comes to the point, setting the methods and
* conditions for dealing with their common problem.” Eagleton,

. The Use of the Waters of International Rivers, 33 CAN. B.

- Rev. 1021 (1955).
Austria offers an
¢ viction when absolute
* jn an agreement with
concerning the impoun

understanding, however, th ]
N RSy at wherey
s Chican oy e S s e s o
tude i.nc[udu Ethln perpetuity in favor of Peru This com- g
l their courqes e right to widen the actual canals : }E:erw- 3
lectible in et’h:itd I;"qf;l’ml“‘l?}t]e all waters that n;-“: Eeazgle K.

Z ASsag A " o - 4
AM. J. INT'L L. 183 [Sl.'l?P. 1;(2};?.'1) Chitean: oty (2 b

I . -
latinnes ﬂq?ﬁ::ﬂ!:;r:lmge is part of the first article of the Sti
i s act.ing ja 2025 t!r;;‘r President of the United States “Irllilo
: _ as officer in the disput i :
. _ flice spute.
mi(;?;(tlod ,Hl_le proposal in _lts entirety or{: the cE’:TIE;t a\zd g
7 ymosiii\'e qi‘:‘!l;:romnont is remarkable in that‘it eqt'?lsl's}!:b-
™ mqiniq;r: 1dm_fe. .TI'm old Roman Law type of c;:r(\ :tfxsd oy
°n maintained in civil law syst : [ " i "y
et ’ ¢ systems, were bas i
e nfm-:;f-,fff m fm:rmrrfn consistere nequit.” ':I‘Egg ?{: i
W ﬁﬂti(\]‘!‘g_l‘é;:&dpiq (')Rr-pr:fhl;(:{rw hi'n'e been adopled I)vn;a}::a Il‘zﬁ
i, See 1 Opp IM, INTERNATIONAL TAW
to Pr\t'f(m"nz a):i{i‘{p:'uhf, 1?55)‘ Yet Peru was Ri‘:“l‘: f}?:’l {Lh‘i
o et positive acts in a foreign country for th i
AL.P}: uérhzntmn of her water supplies OF 3% P 8
e Seventh Inter-A i i o
e e merican Conferen i
h horzl:"‘ir;] }dr;!:!;‘r_ntp voted in favor of the "pgzjog fom]tevldeo
s p:rnu ‘:uil and agricultural uses of interm(;:' te;:]al:a-
i _(]}(: lé;r;'ims- the final text of the I)r'c‘]:\lglri]::ilo !'lvi
erTemman i v 33, whose principles recognize fl(“ " h
g righls of riparians with respect ‘fn tlhy e
e uses

of the waters of int i
H b (‘l‘n:‘lfl H iv i
the text of the I)m-l:mltirm.}onql PRI R PaiE 8 T

interesting example of the lack of con-
sovereign rights are claimed. In 1923,
Germany acting on behalf of Bavaria,
ding and diversion of the waters of
the lower Lech, Austria abandoned her support of the prin-
& ciple of unrestricted sovereignty. In that case, as a down-
i stream country, Austria claimed the right to subject altera-
£ tions in the river flow by the upper riparian to her prior
e agrecment, and to subject the latter to a series of other obli-
£ gations as well. ECE Report, at 130-131.
A complete account of Austria’s actions and present atti-
tudes in the field of international river use appears in a
paper presented by Dr. E. Urban and Dr. 0. Vas to the Sec-
¢ tional Meeting of the World Power Conference held at Rio
B de Janeiro in 1964. The authors, both delegate-members of

the Austrian National Committee, emphasize Austria’s recent
ights of co-riparians

consistent policy of recognition of the 11
and gradual abandonment of “rigid adherence to purely legal
in favor of “economic and technical considerations”

o e S A
g e e AT AR
b e

R

¥ Sr. Santa-Maria
e Al el U1, ])ln'pnr{in i .

Chilea ; rting to speak in t
"rum]r:lmg«‘::;nnnl' {"f\mmlftee. stressed the ir::;orit];‘me of ihe
for ail u*:e; 2 P}‘""—;lple of intt.nzral utilization of‘];lgz gvfafg;e
4! el iy "‘.S"I]i“f]ilr:ﬂll?‘:‘?}w}r;a;npgglng of international water ile;f
§ . e § rom mere i

il cuse | ) : power dev .
B MEE;_‘;:P :;\Fn;t{r,n PowER CONFERENCE, ANNM(:E‘IODFquent_ wical
H 10 DE JANEIRO (1954), Vol. IV at '-_'324. t;ﬂic'rmml‘
at 324; trans. ours,

India

P gix months after Partition, that it
I was legally entitled to cut off from West Pakistan all waters
of the Indus River Basin that flow directly from India into
Since 1952 it has, however, participated in nego-
kistan under the good offices of the Inter-

for Reconstruction and Development. The
“to work

I,
: Additional evide _
l mutuality in pt‘l:gu::‘irili;}:tif:”e; tfb!‘cognitin" of principles of ©  principles”
1 & ! 0 . - c : i
;ll\m:a can be gathered from statemv‘:ﬂ:‘atem of international E with a view to optimum development of international river
thmm: one of Chile's delegates to th mc?de.h-" Sr. D. Santa- i basins. Austrin’s Experiences in International Hydro-Electric
e World Power Conference, held at ﬁ,*emmml Meeting of £ Developments, WorLp Power CONFERENCE, ANNALS OF SEC-
i at Rio de Janeiro in 1954, i TIONAL MEETING OF Ri0 DE JANEIRO (1954), Vol. IV at 266. .
f.‘ |

3
India asserted in 1948,

P———

e

Pakistan.
tiations with Pa

national Bank
parties have agreed that the immediate objective is

out, and the ultimate objective is to carry out, specific engi-
neering measures by which the supplies effectively available

Austria

Austria ¢ J
st boﬁ;;[(}:::_r‘:q !a.lrly to have asserted, of continuous though
ary rivers, that waters within its I}Dlllldfll'iiﬂ
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to each country will be increased substantially beyond what

they have ever been.” (Agreement set forth in President

Black's letter of March
ack 13, 1952.) 1India has i
;1:1111:1219 a ]_wroposa] o'f .the Bank that works. nzzg:gf‘g ;2
tml-)i(cll .supph_es for exist_mg beneficial uses in Pakisia;: hi
mmc:; t} drec‘g:ved from rivers flowing from India ahauid bsa
supriiif' “tt}?. funds to be furnished by Indialbefm'e the
o pth: are “lthheld._ 'I:he proposal and terms of referenc:
oF e pfresent pegotlahons are set forth in Press Rele
tiaiionq ;} t{l}? W orl'd. Bank, dated December 10, 19‘5:1 Nea(sJe
e for. he solution of this dispute are still in [.n'o reg i
. ;Inmth(:eéll}(i;‘.(f;ft'praiti[ge? followed and principles icosgs.
z Sub-Continent before Partiti i : ;
evidence (l]f international law governing (\J‘r"atfel:'”:::c}»l:s %ﬂluable
g)unf_: t“'!m-h fol!nw.q'ia based on a note by I\Ilfm‘?‘ur 5 d%c'j
Lg;:r a;-;;‘t-l,lnw (Lincoln’s Inn), Senior A.dvcc;lte‘ SuQ:"er:"
Gm'ERNC;NG ;hgt{.}:.}ﬁsz}:l;?te appears in PRINC!PLElS cu'-‘mea.'}3
C::Ird gy : ERNATIONAL RIVERS, Lib. Cong. Cat.
n the period from 1858 t
_In th ) E o 1921, all questi i
:ll;glgéitwnf m.the provinces were under 1511;I deil;t(::tnsauct?:)i‘ei?m%
Qupq‘t;‘:;e ary of: ._Statg f_or India, a British Cabinet Minigte‘:'
dire;:t s 'conpmmng irrigation in the states were under th‘
sl al;)t.mrlty of the rulers of those states. The state
nfrairé.toythfrenly:_delegated the handling of their forei e:
et pmﬂ:wi}r‘l:;i}; frm'\'n,d c:)iﬁ'erences bhetween them aﬁd
: ! ‘ esolve ;
Int}lm ]a;:;:.nz, as it were, as an n:‘i}itte}:‘e FRRNSP SIS
n 1865, the Secretary of State f : i
; retar { St or India issued : -
i};ﬁitizt;;l;hs}w? the bz'lsn_: principle upon which rec:;llfrit:“fo{:-ntl}?r
S orde:-m 0 nfew |rr1ga_tion projects would be ént‘ertainede
i m; (;nef;ir t:;: gar]'test enunciations of the principle oi:‘
S asis in the common river resources, di-
. . . The only project whi
the Gov 5 o wl ich should be tertai
irfﬂ(“g;;;rtment of Indl:! i3 the best that g:nertft;m&gi bﬁ
and‘liloreliw o{,;f the tf’r'r:fm‘ial boundaries of the B!‘it?eh
g o qhgnld‘ tlz;tes, in the benefits of which the nati?r
i, uld be allowed to participate on like t .
i ;* own _sub_](-cts. (Emphasis is ours Qubt ‘im'm
- d Completion Report of the Sirhind Cal'l'.ll ) =
e principle set forth in the ahove- o
toluntll]gthr: beginning of the pfeset;,t‘flg:ﬂiid e -
thenPun;:l; rep:]'esentati\'ea of the British Indian Province ot
» and the States of Bahawalpur and Bikaner met to

farrive at a distributi
ting basic principle w
'Hill, Chairman of the meeting and represen

{ernment. of India, was accepted:

' concerning irrigation came to be de

. in this matter. It was under
" Indus (Anderson) Committee
. mittee was appointed to deal wi
t ing the British Indian provinces of the Nor
£ the Punjab and Sind, and the States of Bikaner,

" the Indus Basin. Representa
. were appointed to the commi

#: ! Committee, Vol. I, p. 23 [1935].)

(e 1855 order, which it cited, had est
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on of Sutlej River supplies. The follow-
hich had been suggested by Sir Claude
tative of the Gov-

That in considering the method of disposing of the
waters made available for irrigation by the Sutlej Valley
Project, the general principle is recognized that these
waters should be distributed in the best interests of the
public at large, irrespective of Provincial or State bounda-
ries, subject always to the proviso that established rights
are fully safeguarded or compensated for, and that full
and prior recognition is given to the claims of riparian
owners, and that their rights in the existing supplies or
in any supplies which may hereafter be made available
in the Sutlej river below the junction of the Beas and
Upper Sutlej are fully investigated and are limited only
by the economic factor. (Quoted in Bikaner's brief printed
in Report of the Indus (Anderson) Committee, Vol. II,

p. 60 [1935].)
As a result of the constitutional reforms of 1919, questions
termined by the Government
f India instead of the Secretary of State for India. A central
" board of irrigation was provided for to advise the government
this statutory authority that the
was set up in 1935. This com-
th allocation of supplies involv-
th West Frontier,
3 Bahawalpur
" and Khairpur, each of which asserted rights in the waters of
tives of each of these governments
ttee and took part in its delibera-
" tions. The principle by which the committee was guided, and
. in which all of its members concurred, was stated as follows:

.. . that in allocating water, the greatest good to the
greatest number must be sought without reference to
" political boundaries. (Report of the Indus (Anderson)

ommittee recognized that
ablished a basic principle
he waters of the Indian

Throughout its deliberations the c

. for the equitable apportionment of t
& .Sub-Continent.
; The allocations of water agreed to by representatives of the
. interested states and provinces on the basis of this principle
. were approved in orders of the Government of India. (Orders
£ dated March 30, 1937.) The orders affirm the principle that
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W agreements or awards,

No adjudication no official sta

tion so much as |ugges
govern the apportionment of

tement unti]
at any different prin
Indus Basin waters,

» authority over irrigation w
ant to the Government

me of the Act, the prov
ority over irrigation m
arose hetween
the question had
g upon the advie
ation thus bee
States where the st
within their borde
qual states, the
mpulsory jurisdictio
rovince of Sind }
The gravamen w
ain new proje
ain other projects alre
d, would have the
dus River in

after Parti-3
ciples should

as transferred to the
of India Act of 1935,
inces were given full &
atters within their bor- &
or between j
to be resolved by the &
e of independent com- o
ame parallel to that existing &
ates are sovereign as to irri- 4
rs, but when differences arise 4
Court of the United
n to resolve thejr differences, !

aint under the 4
awals contem- #
the Punjab, when added W
on or ahout =
lowering the water 3
by impairing the opera- 7
equently the stateg of =
e North West A
and submitted thejr views
r the dispute. This Com-
Commission, came to be
after the name o

Under the sche
legislative auth

provinces and States,
central authority actin

in the United
gation matters
between the e
States has co

In 1939, the P
Act of 1935.
plated with ¢
to those of cert
to be complete
level of the In

rought a compl
as that the withd

ady in operati
Sind, there

Bahawalpur, Khairpur, B
Frontier Province wore m
to the Commission establi
officially termed the Indus
1 Commission,
Sir Benegal
of Justice fr

and Jind and th
ade parties

shed to hea

as the Ray
fuished Chairman
International Court

The first action of t}
ment on the principles
and states with respec
six basie principles uj
to comment,

f its distin-
later a judge of the

1e Commission w
of law governin
t to the waters.
the particip
all of the participa
again enunciated in t
X principles ag st
Rau are re

as to formulate a state-
g the rights of provinces 4
k the form of
ants were invifed
accepted these
he final report
ated for the Com-
produced in Appendix D,
applicable in every
ub-Continent, of one of the
ent. These prineiples were
several states and provinces inte

After study,
8iX principles, which were
of the Commission. The g
mission by Sir Benegal N.
They constitute the view o
of the world, including the S
est jurists of the Sub-Contin
mously accepted by the
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: in. They were ac-

d irrigati lies of the Indus Basin. -

B B e ot 0ok B

i cepte ; i ms.

B oti lly controlling norms. -

B stlti}llted rtir::eci:’elgg sﬂated by the Commission, ?nihthse;f)ililat?ona

Tde!igerations, were subsequently followed ";h (;uture alloca-

E ;tad_e to an agreement that was to govern ';hia et

¥ o 1ngf river supplies between the parties. £ Partition

g e oc'ime into full effect owing to the nccutl‘resce 2

2 ne}?er ;:ertain financial differences.were reat‘;jved- dadna OE. i
: b",l?ﬁt India is not firmly corr;m:ttiq t::l triirer: g

' limite rerei ights in internation :

!1m1}t]('(11' ‘:?:);‘.;:tm:hlt"lrf East Pakistan was contm‘::::llh:ii e::)me

s . li" the existing vegine: of anotherHE:o}I;n Commissioner

By e datell 10W Februaty 19a0, ibe e Minister for
BYI n(?"t in Pakistan informed the Pakistan i

{For i:nh;\fhira and Commonwealth Relations as :

ore é

i t
he Government of India have received re;?oiﬁse i??rgr
L ,t for the construction of a dam o oy s
K pro%eri-. ear Mitingachari in East Pakistan. e
been informed that a_ dam about 100 ft. in eight is
o ognmp]'ition. If this information is tcorubn’lerge
under. quabove' the proposed damnls _llkely Jf\o :':m L
e Torse i ea in the Lushai IHills district of _ss{u . s
e Ian’;e art of India cannot obmo_us!y permit : Lé;nb‘ark
Govengiwgz the Government of Pak:stan_wtll ?o- ambars
L ﬂ rks likely to submerge “land situatec “:ce fr;ﬁn
%;:;;H;&':)‘lﬁd be g’rateful therefﬂri 1;(}))1; :;:?'ogzigtlimdam ko
: p sed_dan
th?: g;l?l\)’;r;rtggnin{;'f lgﬁglsit::nt;e Lushai Hills district of
R{;sam. (Emphasis is ours.)

B te dated April 15, 1950, the Pa]('lstan_l;ln-us;:;y t}(:i

Sin eﬂ' i and Commonwealth Relations inform the
it At ac:;slndia “The Government of I.’akl.stan iresub
GwernWI“Tirl the construction of a reservoir ll’l'(ely 0
fr?::;;ml)a{r‘:d ii the Lushai Hills district of Assam.

¥
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APPENDIX C

IS;')D;;’I;E(I;IEI}ITS (NOT REPRODUCED IN APPENDIX |
1 S GOVERNMENTS AND OFFICIALS INVOLVED |
SOME PAST AND CURRENT INTERNATIONAL |

RIVER DISPUTES

Africa

A declaration by the British High Commissioner in the

Sudan in 1925 ex i

1 pressly recognized “the na i i

:::lgrits otf_ Egypt in l;he waters of the Nile,” Ei‘:f;ld?dnda h!_stol‘lc
e of the negotiations which led to agreement ;::1 1293“;-

While the conversations were going on, Sir Austen Chamber

:;';":1-0?: t?{;imf; B_Ii‘nister: of the United Kingdom, sent a draft
November 1o27 ish High Commissioner in Egypt, dated 9th
recognized as K;V;‘itni‘!‘l:]ct};le . Eviiimat the basic principle
His dfft fends, tn paes. oo folillgi!‘lrslfms of international rivers.

The principle is accepted tha
i ) 7 t at the waters i
g]i‘}gqlzntdo tslr:'LJ[. thg_- combined flow of the Whi?g :ltl:](é rlgllllleé
b deqignedrftrrbutarws, must be considered as a single
ik, 'n::cord' or the'use of the peoples inhabiting their
o th'e;“efro :pg to tl?elr needs and their capacity to ben
i rét.th:md, in conformity with this pfinciple Bf'.
o Fesont hg at Egypt h'as a prior right to the mai;lt:!-
uange Cum‘f‘tpresvnt supplies of water for the areas now
ot} AL q!.] 1r1{1, and to an equitable proportion of an
a\'ailﬂhlr: in‘ tﬁp rfos “:‘hl(:h engineering works may rendey
i nlli;n(-:;]-t::-]ifﬁ Ig[’avpm' regarding negotiations fo:l:
S L e “2ypt, Egypt No. 1 Cmd. No. 3050
The Sudan since becoming com i
he ' pletely indepen
El::.{]:?]ii‘qa::n?\\fipd'ged Egypt's right to the con{)im::te::]cte E?SN?;-
admicqinn at flow _from Sudan into Egypt. That this is ae
impﬂ;;d b'a_gamst |'nterest and one in recognition of a d tn
Suda; ﬁxg n;erlna'tw?‘al law can be seen from the fact that Ehz
fa mpteiq Jg,\pt's present established right” at 48 billion
O hmﬂ: and It‘R own :}t 4 billion. That the Sudan is not
insist}!nce u;fn tg lr?rt;:er:ih?]lla] u:t?mity can be shown by hgr
stenc : : sent allocation of surplus i
tE}:l?::-t;th:n:i":;:e to acquire established righ[t}s assiﬁghiis]e?rf
o (';’ [Mic;]i.i:tj;l;no;\';)u!fl be the loser” (THE NILE WATERS
harkauns, Dty 19551J':J-1lgat|0n and Hydro-Electric Power,
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Western Hemisphere

Statements made by representatives of the United States

¥ Government during the period in which ratification of a water
¥ treaty with Mexico was being sought are reproduced in Ap-
& pendix B, supra, and are consistent with the principles of
. corresponding rights and duties of co-riparians inter se.

The legislative history of the water treaty of 1909 between

i the United States and Great Britain (for Canada) is also
£ illuminating. The views taken by the two governments and
" their officials as to their respective rights in the waters of

their common rivers and lakes are illustrated in the following
extracts from a memorandum of the United States Department
of State presented to the Senate Committee on Interior and
Insular Affairs on April 21, 1958. The memorandum was
requested to help determine the legal rights of the parties in
the present controversy between the United States and Canada
over the distribution and utilization of the waters of the Co-
Jumbia River system.

“The Treaty between the United States and Great Britain
relating to boundary waters and questions arising between the
United States and Canada was signed at Washington, D. C.,
January 11, 1909, and came into force on May 5, 1910. The life
of the treaty is continuous; it may, however, be terminated by
12 months’ notice given by either party.

“The Treaty in pattern and content deals with three cate-
gories of waters: .

“(1) Boundary waters, defined in a Preliminary Article as
the waters along which the international boundary passes, but
not including their tribularies or distributaries or the waters
of rivers flowing across the boundary. Provisions regarding the
regulation and apportionment of boundary waters in general
are found in Articles 11T and VIII and in Article V with respect
to the Niagara River. Boundary waters are not involved in the

present study.

%3 “(2), Waters on either side flowing through natural channels
" aeross the boundary or into boundary waters.

“Article 11—

“tposerves’ to the United States and Canada *... the exclusive
jurisdiction and control over the use and diversion’ of all such
walers on their own side; and

“gpecifies that ‘. . . any interference with or diversion from
{heir natural channel of such waters on either side of the
boundary, resulting in any injury on the other side of the
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injured parties to the same legal remedies as if sue
took place in the country where such div
occurs’; and that

“neither the United States nor Canad
... to object to any interference with
on the other side of the bound
productive of material injury t
own side of the boundary,’

‘ “Article VI contains agreed provisions apportioning the waters
of the St. Mary and Milk Rivers and their tributaries in Mon-
tana, Alber{a and Saskatchawan, which waters would otherwise
come under the general provisions of Article II.

“Both the

and the Chicago diversion from Lake Michigan
Article II.

“(3) Waters on either side flowin
or flowing in rivers from across the boundary. Article IV
prevents in such waters,
raise the natural level on the other side, unless
International Joint Commission. Works such as the Libby Dam
and Reservoir come under Artiele 1V (Memorandum of the
Dept. of State, p. 7-8, mimeo. edition [April, 1958].)

The Treaty was ratified by Great Britain on March 31, 1910,
and came before the Canadian House of Commons for the first
time in December, 1910, i
establishment of the International Joint Commission under the
Treaty. Among the statements made during the debate the
following are of particular interest. (Debates, . of Commons,
Doe. Can., Sess. 1910-11, Vol. T, pp. 870-912, passim.)

“Mr. PUGSLEY. [Minister of Public Works]. (Speaking in
regard to Article VI concerning the St. Mary's and Milk rivers.)

1 .+ . So in the absence of a treaty, and if it were recognized
: that either country could asse

States, if it chose to exercise rights, might divert
of both of those rivers hefore they enter into Cana
tory, carry them eastward into the Marias river,
down to the Missouri, and thus deprive the people of
the right to use any portion of those waters which
source in the United States.

“Mr. BorDEN (Halifax).
for the position that they
international law.

the waters 3§
dian terri-
and so on
Alberta of
have their

projected Canadian Kootenay-Columbia diversion
fall under

g from boundary waters 4

dams or other works which would %
approved by the

n the debate upon a bill regarding the

the Unifed =8

boundary, shall give rise to the same rights and entitle the
h injury 3
ersion or interference

a surrenders any right §
or diversions of waters ‘8
ary the effect of which would be ¢
o the navigation interests on its 4

S S
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“Mr. PUGSLEY. My own opinion is that there is no question

3 i ime Minister, Sir Wilfrid
E i the debate the Canadian Prime [

I(_,I;llllrl:tl:lf and the Canadian Minister o_f Jusiic?ﬁtﬁ:.qégrlﬁw:ﬁ:;
- di agree with Mr. Pugsley’s view o rn: : -
1 ﬁll\i)ngltm?lf their right to do it, unless by so doing they inter

& fered in some way with navigation in the adjoining country.

“Mr. BornEN (Halifax). What difference in principle is there

between the right of navigation_ ﬂ?‘d thelfriti:; ‘:;I:lslie'ivl:;r; g(tjhz:
. ses? I cannot see the distine fon. If :
E E:ril:zei;ere with the use of it for |rg|g‘:£rtrllm:, d\?;gr:s:e til;e{hgge
i - - . - a

t interfere with its use for navigation? g
g i inci "inci ‘hich would forbid it in bo

i in principle? The principle w R o
- i3 this, that the river runs partly throug :

3 ;:)vterl:ign power and partly through the territory of another

B S

b g s

govereign power, that both have rights in it, and that neither

; i ter to the detriment of the
¥ f those countries can use {haf.; wa i .
4 2?}1802. That has always been my idea. I would like to see som

authority for the position the minister takes.
* * * * *

“Mr. BorpEN (Halifax). I would like to.say to my hon. friend

. the Minister of Public Worl}c}s t};at h:d:vtiggn:]:th};idm:::p;nxg-
ined all the authorities when he made i T
: :rt;]t:;:er:t that no authority could be found in opposition to the

3 i i law. ;
. lecturer on international ieee 1o
' Public International Law at the London School of Eco

L view which he presented very forcibly to the committee. I have

reati international law
in my hand the first volume of a treatise on inte

i d
4 'nhei 'y well known and able writer an
e e “This gentleman is Lecturer in

i f

and Political Science (Universlt,t:.;_sf %t%nq:;:gé E?dthz; T}i?vgj-;i:y

aculty of Economics and Politica Science ) g
z};elft;l:l:;oﬁ, and formerly Professor Ordmanu? of c};q‘:h(:nbooli
University of Basle, Switzerland. In the preface
he“b:?ylizig nearly always taken pains to put other_ gpinu:::;n::t:
any. before my readers. I have been careful tola:irot Mpr%wk T
ing*rules as established which are not ye[_‘. a?tte t. aqyit s
intended to present international law as it is, not as :
tu,}j:il through the book where there is any do;lytt)t :;s :; air::
particular doctrine, he always presents the doubt. ‘

debted for reference to thia authority to my hon. friend from
- Bt. Anne (Mr. Doherty).
i ike i itorial supremacy does not
“‘Just like independence territoria e

On page 175 my hon. friend will

give a boundless liberty of action.
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international law every state has a right to demand that

aritime belt of 3
other states, Thus, further, navigation on so called inter-
must be open to merchantmen 3
and envoys, :

forces must e 4
through the right .
Id according 4
al law by every state, a state
residing on jtg =
tion as it might
ance, compel them =

its merchantmen can pass through the m

national rivers in Europe
of all states, Thus, thirdly, foreign monarchs
foreign men-of-war, and foreign armed
granted exterritoriality, Thus, fourlhly,
of protection over citizens abroad which is he
to customary internation
cannot {reat foreign citizens passing or
territory arbitrarily according to disere
treat its owp subjects; it cannof, for inst
to serve in jig army or navy. Thus to give
fifth example, a state is, in spite of ijfs territo
acy, not allowed to alter the natural condifion
territory to the disadvantage of the natural
the territory of a neighhouring state—for inst

or to divert the flow of a river which runs f
into neighbouring territory.’

“Exactly the point we have heen debating this afternoon and
a direct authority against the position which the Minister of
Public Works (Mr., Pugszloy) has taken.

“Mr. PugsLEy. Is that not in t

“Mr. BorRDEN (Halifax). 1t say
read it again. [t cannot mean wh
means, hecagse

another and
rial suprem-
s of its own

ance, to stop

he case of a navigable river?
s nothing of the kind. I will
at my hon. friend suggests it
the very second example he gave was that navi-
gation on infernational rivers in Europe must be open to the
merchantmen of aj) states. e is (e
something fuller ang more comprehensive.

“‘Thus to give another and fifth example, a state is, in
spite of jfs territorial supremacy, not allowed to alter the
natural conditions of its own territory to the disadvantage
of the natural conditions of the territory of a neighbouring
state-—for instance, to stop or to divert the flow of a river
which runs from its own into a neighbouring territory.

“If the writer of this book had intended to use language
absolutely deseriptive of the very point we are debating now,
he could not have used any more apt for that purpose. It seems
to me that the Minister of Publie Works and the government
must have heep altogether toq much influenced by the opinion
of the Attorney General of {he United States in the Mexican
case to which he refers and must have accepted as a thoroughly
reliahle statement of international law what was, after all only
an argument made by the Attorney General of the United
States in opposition to a ¢laim for damages from Mexico, I
would be inelined to think that {he government in entering into

conditions of *

rom its own =

aling with something else,
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; ional
I impression as to the internationa
- this tres e had a wrong impression a . niione
!t:\:rs ;:te?;{:;qh::bjcct. The Ministor of Public Works took p

i tood it
to state that the rule of international law as he understo

. ight of
; bodicd in the terms of this treaty except ﬂ:ﬁitoﬁ'lrl.”l;aw is
v : rovided. It would appear that interns 'diﬂ"erent
ju Ea?'lzl in the terms of this treaty, that a ve;y one for
;::itngﬁlcmif laid down and recognized by this treaty,

| i » conten-
] which my hon. friend says the United States has made co

. i i ico
‘:. tion in the past, notably in the case of a dispute with Mex

i ticular
hich he alluded. T do not know thf:t th?re is t‘?nfhl;-m::ase ar
b ; 5 ve should have been led in this par l(?; : e
il t‘rueh statement of intcrnatiqnal law tha \z e
aflcellt o 3 urm;nt a brief for the Um.ted States, put S
mmply (’R‘Hmripy Gé’neral. whose duty 115 wag to ptu G
4 ‘!tﬁ‘ nnt in the way which best n{mzht gerve }(: :hfriend
e o ﬂ‘m:}i of the United States. T think that myh.tq) . Trlend
i lnt'('l':iv;' of Public Works has not made gnc]:d 1;“13 it o
e ition of the government; he has' merely m o
i pmtlh House that the government, in onter:'nf o T
it Ito y {:kme s;o with not very much regard to n; er el
g ;me far as they did have any regard there (;, ::livilized
—r atn}:or{::igl(l misapp;'ehension a8 to the rules o
;::i};:ms with regard to this subject. .
* * * * ) . ardﬂ
hapter entitled “Observations and Conc!hl?;ﬁnspiifion"
i g c}({pqtory of the Treaty and the Cana 1._ ot
1(%1«;};21» Vli p. 98 of mimeo. edition), the memoran
Department of State continues: - P
“The question under consideration here md_ g
b qth : negotiations supports the Cana ian It)d o
tcr}: n el; authorizes in either countr}r unhmu:i I
Arficle I.I'ﬁ( “‘iI:E across the boundary or n}Lo bounthary iz
nf w?éfelsss oof in}u;y in the other, (2) subject to the p
rega

Of da"]age C]d““s arisin er t]tly oniy 1 a ega]
i i ‘ f I
--: rem y.GX1St3 “‘hel e f-]le le&I'San takes p[ace. It 18 CIB&I the

i ition.

support the Canadmn- position. W
reﬁ%? df?::t nu[;:;ts:rvl;r;ion to be made is tha't it lzq;e;i:ol e
2 that if either point of the Can'adlar;ihgh; o sl
?}izg:?y engaged the negotiators’ att?hﬂ:;wever S L
| inent place in the record. A , the . Ahe

gcit:)?g :fpr:mrmizprr;m consideration of either point o

e « -

i ition. i heir
C%.?;}?;a?eg)o(:i;t:::o shows that neither the negotiators nor the

i he
Governments could have intended Article II to support t
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Canadian position, notwithstanding the opinion of Attorney-
General Harmon, -
“When the negotiations on this point are looked at in the
light of the then existing situation, it is clear that the words
of Article I in and of themselves do not support the Canadian S
position. At that time the United States was proposing diver- M
sions from the St. Mary River which runs into Canada., In
response to Canadian objections based upon possible injury
to existing uses in Canada the United States had replied that it
intended to safeguard such uses. The Canadian Government
proposed negotiation of an equitable settlement on this basis.
The issue in thisg correspondence was the right of either Govern-
ment to make or authorize a diversion which might cause injury
in the territory of the other. The record does not indicate that
the United States invoked the Harmon opinion in this corre-
spondence, but even if jt did, the United States in fact agreed
in Article VI to an equal apportionment of the St. Mary and
Milk Rivers, A
“The Canadian negotiators held the view that diversions in one S
country likely to cause injury in the other are subject to the 3
latter's consent, and they therefore proposed that such cases in
the future he referred for decision to an international judicial
commission. The United States negotiators disagreed with this
Canadian view, so they proposed an investigative commission,
but were also willing that the commission act as a judicial body -
to decide cases referred to it by future agreement of the two '

Governments as they arose. With reference to this impasse, Mr,
Gibbons wrote to Secretary Root :

i

s

“Dealing with the question of streams crossing the inter-
national boundary, it does seem to me that the two coun-
tries must either accept the principles suggested by the
Commission or reject them and leave each country free to

do as it sees fit within its own territory with regard to
these waters.

“The reservation of exclusive jurisdiction and control ig%fn
effect, an adoption of the alternative posed by Mr. Gibbons.
But, it is to be observed that to ‘leave each country free to do
as it sees fit within its own territory’ is merely a continuation
of the then existing situation under which a proposed diversion
in one country may possibly give rise to diplomatic representa-
tions hy the other, in which the very issue is the former's
right to make the diversion. Such a situation may remain un-
settled, or may possibly be settled by agreement or arbitration,
Situations such ag this are usual in international law, and only

i ational legal obligations. i
3 ?“]r{:)\:rntt?;rr:]tﬂl;gcau@e it was agreed tll-lat'&a-ch country re
it ssive jurisdicti d control within
lusive jurisdiction an
v Lt:s e:;:vereigntyJ. it was also agreed tha:;he Y catiht
3 exercise its sovereignty without regard to the

© negotiators int val
coft.rol to incorporate the Harmon dop_ml
" the Harmon opinion is leg{dly sound, it ke
 of waters because a nation is sovereig
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ion is i instance the judge of its
mean that each nation is in the ﬁmffn“liher O
its territory (i.e.
ach country could

" be caused in the territory of the other.

i States
“There is no evidence in the record that the United

i f jurisdiction and
ended the general reservat;ﬁnir?tojthe e 16

applies to all categories
e d therefore has

H']]ﬂ]])' W lt]l]]l Ii'} T 3 ‘I |t] s e I("?"ll'd'
i i = Ct)nt 0], a" mﬂtter. u

b 3 el h und( ry runs across or alo“g a w:liel Way.

195‘5 0{ ‘.‘Ilf‘.tll tll? 0 1 1Cross

: cretary
i Mr. Anderson’s memorandum of December, 1907, to Se

ters as
Root, points this out with regpect to boundary wate

follows : . -
n com
“This doctrine [that boundary waters arerlshei]td éonﬂicta
eems hardly permissible, however, ¢ It soslics
mpn] h Lco nized principle of absolpte terr ] ; ks
w‘{b tthe remgh s'ide up to the international bnﬁp( ainy com:
er}?‘lﬁ? yr?;lci];Ie negatives any right of ownoﬁzoép
Yol oE 1 int ownership in the waters themse ¥ it i
e ortio other hand absolute soverelgn_ty ::alrnre.mqul v
% hteof inviolability as to such territoria '\;ﬂf'ec;t'l'aint
Php?'rllgb'lity on each side imposes a co—qxtetgsiyb, rty: pint
e ahI other, so that neither country is a thleeother
O e 'n waters as to injuriously affect ti S,
it - (t’}‘:I:' ::ase however, the conclumgn is i‘us'!hpr Pt
bttt e1 law would recognize the right o 'e;!. er wioe
mternﬁtlona L‘me of the waters on its side “{an g e
}gtg?e:e ;:’:?trh ihe co-extensive rights of the other,

not injurious to it, . ..

i i -agraphs,

“Ag Mr. Anderson pointed out in t!}e fore.gomgdp:!;angort gzad

zts i 1:1 that a state is sovereign in its terrltl(:ry r:;imited woe
:gethr?l:onc]usion that a state may leg_nlliv{*{ mi:?d:rson bélieved
f waters within its territory. Surely, if r.h i
:hewHarmon opinion to be legally sound he c

i agraphs.
wtflt;elghthe{?fli?;dr Qgt:‘tzs negotiators had regarde? t};:: ﬁz;;t;:ﬂ

inion as legally sound, and intended thg Trea y % ey
Opmm_t (the most likely would have fsald so in e
mt‘eth by {hem especially on the subject of waters e
. mth)) hound:’lrv or into boundary waters. Hnwevelr‘, g
‘hl;:m?\ndgrmn's letters or memoranda to Secretary Root,

p—re———




“Although there is n

o direct evidence that the Uniteqd States -
hegotiators cited the Harmon opinion, they undoubtedly diq 80, 4
an Government 3
aty as incorporatinz the Harmon 3
¢ of Commons wag debating a bill to
the Minister of Public Works said that

pProbably orally. But it is clear that the Canadi
in 1910 did not regard the Tre
opinion, When the Hou

implement the Treaty,
in his opinion the United States wag right
the Ilarmon opininn correetly stated intern
the leader of the opposition asked, ‘H
cepted that contention 7',
is not framed on that theory,’ "

in contending that

Asia
The Helmand River

The Helmand River (called in Ir
Afghanistan and dehouches in a lake in Iran, Irrigation has
heen practiced sinee time immemorial in the delta of the Iel-
mand. Untj] 1857, the delta wag subject tq repeated challenges
and under the Treaty of Parig of 1857 (AITcHISON’S TREATIES,
[5th ed., 1933], vol. 13,
a('knmrlodgp the independence
suzereignty of the British Crow
Persia under the treaty o
pose”  differences between
manner just and honorahble t

Disputes arose bhetw

of Afghanistan under the
n. The British agreed with
“use their best endeavours to com-
Afghanistan and  Persia, “jp a
o Persia” (Art. VI.)
een Persia ang Afghanistan over the

boundary in the delta area and over the djvisj
of the Helmand River. On August 9, 1870, the British Gov-
ernment appointed Major General Frederick Goldsmid tq settle
the boundary question of Afghanistan, Persia and India. The
oundary between Afghanistan and Persia wag drawn in such
a way as to give Afghanistan domination over both bankg of
the Helmand above a cortain diversion structure calleg Band-i-
Seistan. The portion of the delta where the principal irrigation
was practiced ang where the major population lived remained
in Persia, hyt an area through which supply eanals necessary
for irrigation in parts of Persia haq run and had to continge

to run wag transferred to Afghanistan. The awarq prescribed,
however, that :

It is, morcover, {n ho well under=tond that ng works are
fo be carried out on either side caleulated to interfere
with the requisite supply of water for irrigation on the
banke of the Helmand.,

‘ l H sm awar e rsian ove llif_']‘lt.
aw, E d T P(‘ €

ﬂt! ' . ] 1 W d. h 1 '; vern

ona aw, When

as the government ge.
the Minister replied, ‘No, the treaty 4

L plete en

an the Hirmand) traverseg

at 81) Persia was  obliged to
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liti-
. int that when a po ;
blished to the point that ¥ system, it
E A preraede!ltiswsiaif‘zaacmsa an existing irrigation sy

" cal boundary

‘i ith the requisite
L i3 not “just and honorable” to “interfere with
= is no

$ P " X . £
: - irrigation. ifficult in times o
f supply of water for(;f the award proved dlf}fm;lded ki Cotonel
4 Irr;plemt'ntatmnl In 1905, a mission _:: o gather facts
R “.;]tI{\‘; hsoliuppw};sls sent out by the Britis
¢ A. H. McMa

. Gold-
implementation of the
. and make recommendations for the i p]sfoutht to make it clear
* and ma ,

L < b h: {0 n[h I!
n d". 1ons WDll]d

ﬂ[al, ”li_‘ Id 1!}“}

'-_ Cl\ recommen t av (4] hl n

e!{ect l‘ t,l(’y (!9]1-!1 ted f!{!m that (t“tlrd. Ille MCI\[J!IUII mission

itted some
4 5 ions and submi B
3 . areful investigations the most com
j e S(I)mehlu;?po:tl:e They constitute, indeed,
. most, valuable ¥

ished on
i i athered and .pubhshe i
. nflerli{]?ferl nnfr?;"t!:tlot?seiefieﬁend;ptt a‘llp;:r "|,lrtd McMah
: itr ard.
nd“ what purported to bgc:;t -1;}; A “awar?; agdb;n‘g;!:g.
i smi ard.
: 1 that it went outside of t‘}']:w-?:d" o ey
E o the'gl‘mmt lay declines to accept tlje ; ‘on e
' Afghanm!an . a}l;ocause it was not binding ot
gt part‘[ Mahon mission was, how{;:ev:'well-informed
p i of te 1“C'dem:e of the opinion o e
. gignificance as ev:ntry Ll o o e accued
f o e co:il Persia, but nevertheless was O it
i it it tl;at the differences bgtwee e
o Se?a tc;}e':lf with “in a manner just ar
and PEI‘SiS’I’ wer f | .
o o " {he legal scholar has ev:dpncs:p?)tl'yaoF et
e "'awmd't s must see to it "t_.hat the_ mi-niqhed_" i
it int 'Rl{l E'.l.ticm on both sides is not ‘dlmriar{, B e
g fm_‘ ]r”'g;'e imposed on the upper rlp:;tory Mg i
D “tf\m'i?ed to come into its 159,1"1; s
g s t1|i'1tian5 because of thelr: _s: SasiTag
i e ”}S”" t!(w lower riparian. Slml_ ahtz, il i
o g ¥ 'neﬂ Ito grant reciprgcal_rng (.C’ause e
o ety T8 e S (G ¥
e e ecognized to bo art i
“Rights” as such a}'e r Vit l}av.e o i
o mor:.e rec:: ?etwtl:}‘::?r" jr\efsfp}:!i?ive rights in this internatio
occasion to rev

ion or prospecti_ve
jes of droughts, the cn“strurj't:";!?mnistan and in-
v 11\; seﬂ?a storage dams UDSU"—'{';“ "]1 anian apprehensions
construction of stor: tream led to Irani: oint
i als upstres : a. At one p
creased w|lhdt‘qﬂu\;~'ting in a series of noﬂnt;lahn:nd e
and charges Tl:l-ttionsl both sides accepted the g
in these negotiz

L. the Helm

& sue 4
4 als;e:‘iia promptly declined to a
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State Department of the United State
commission make investigations and
commissioners consisted of Fr

Robert 1., Lowry of the United States
of Canada, They had the

first ag Engineer Fact-Finder ang
Secretary, The Commissioners were
experienced in water matters and water disputes,

such as these the lawyer must become p
engineer part lawyer,

Each side put before the C
brief maintained :

art engineer and the

ommission its views. The Iranian

Thq international Jaw on the obligations of States ap-
propriating water from international rivers for irrigation

projects is one part of the body of international law
enjoining actions in the territory of one State having
ramifications jn the territory of another State injurious
to the interests of that State. This body of rules drawg
its validity from the practice of civilized nations and

from the reneral principles of law recognized by them,

It undertook to state certain subsidiary rules to the broad
principles, as follows ;

In zeneral, the ruleg which h
be stated quite simply: Each rip
continue to obtain its historic
international river for the purpose of irrigation and
domestic consumption. This historical irrigation hag pri-
ority m'e{‘ a}r:y later Project to appropriate the river's

ith r

ave bheen developed may
arian State jg entitled to
al supply of water from an

watm:s. egard to any surplus waterg which may
remain after the amounts traditionally required are sup-
plied, each riparian State

share in the

is entitled to
use and development of The sur-

plus waters are to be shared fair]

the relative requirements, Furthermore, the riparian
tates are entitled to share in the improved availability

of the river supply through

under ap obligation to coope <

other’s interest in the development of the river,
The Afghan brief is not available to the writers, It may he
presumed that it did not admit any Jegal obligation to respect
Iran’s existing uses or to yield to Iran’s claim for an equitable
share of the

unappropriated water supplies, It should be
stated, however, that throughout the negotiations the Afghan
gpokesmen affirmed the intention on the

part of Afghanistan
to protect Iran’s existing uses,

, and areg 4§

8 and agreed to have g !
recommendations, The -
ancisco J. Dominguez of Chile,

and Christopher E. Webb
assistance of Mr. Malcom H. Jones, #

subsequently ag Engineer 4
themselves also engineers
In disputes '}

5

i i making
After considering the submissions of both sides and

ission issued its “Report
: i igati the spot, the Commllss'lon . o
: mfl ]t';qv:s?lifl.rtr:;:donfiiver Delta Ccnmm:;mzlcun,q féifgh;r;:tdaen s
b} i mmendations
; 1951.” The reco oy
:! h:f:::ll sﬁ‘legb;elfggnq but they were by no means confined
¥ ni s s,

The Commission found:

i sstab-

the traditional beneficial uses which !:Iavearl:gen}\f{;;han-

i"h- d ien S:eist.an and Chakansur [the Iramiz;gd e

sani areus n he dota) shold b recomnned. A ngre

" reache a g S
?ezltirse}::;!ct]sbiow established will not be deplete

. (Paragraph ?08) )
nm’ll‘:h:-mi"‘lieemgfu:fgr:;g'e'in (the Kajakai Reservoir should

i 'mal flows to maintain
imited that the required norma o mainiain
E:iqst?n:n::‘gs in the delta are not depleted . . (
graph 212)

i f
i i titute the conc]umnns_ 0
dations, in fact, cons i
Thet r?ftnn:!?::er;ield of water contrm’.r’ersy as t:icf:]le pra
eljmertz‘d as being “just and honorab'le and prIac.ln (h;:we iy
“rn otiations between Afghanistan and Bifferences i
;l‘h_e ':ltifl in a permanent wa.ter t:_‘eat:_(. e
fa 1rmnl‘ uestions still exist and mvestlgatmn:};‘ 2 gl e
o Iq ‘them We understand that Afg and.atiom i, B
t;;(;e:se:(? ‘1;;?10 inteﬁtion to ablidetby tl;iafr?cof‘:-]c:!rfnnew ﬁpstream
issi rdingly to re _ up o
C?EE-!::::;; 't‘}l:t?t ﬁzﬂm have the effect of causing injury
wi aws bt w
existing irrigation in Iran.

The Jordan River

; izing rights based

. as a treaty history recognizing 1i "

Ly J'otli(:l:glu::: (Hirsch, Utilization of hzte;gg;r.(;mtl r;'hf953

Ppotl}r:xx’:?fddn‘e East, 50 AM. J. INT'L L. 9.1t [ICouI;CiI against

in ria filed a complaint with the Securi yiver While this

Sy“l' roposed withdrawals from that :‘ in e o

:'e :fe; DI!“imaril; to preservatign of t?: fvtl?i:hs Iqqrael siranoked

PP less, the use 5 Tt ks

{mmatnf;g zzﬁrne(; ;:;e::: f%ﬂ'ect of that use upon Syria’s rights

0 pu ,

i tangentially. . ; are

Weri co“(f':?teilt;ii :asiflmed by both sides on tpt:almlit\:rer The
cor?;ti:teztk with established customary intérnatio

Israeli delegate stated:

i i feet
my Government is wilhng_and a!;_le :io ‘;;:resolt;erany-
'as;sﬁl‘an}(r:e that no legitimate rights of any
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where will be adversely affected by this project (Secu-
December 17,

rity Council Officis 4 S
1953, S/PY. 64;}“:{' itg.cJords, 649th Meeting,

Syria raised the question of continued water sunsliin i e

11 delegate stated “that
d in the execution of the E

Buteiha Farm, As to this the Israelj

interest can he completely
_ 3 Y prote
broject.”  (Id. at 15.) g -

The Syrian delegate, who was concerned whether the Buteiha

Farm could be protected, maintained :

There is no doubt wl i
: ¢ 1atever that i i
prior agreement for the yse of thenwth!‘q i

before any project can he started

them. (/d. at 21.) in connection with

In language that could be said
history of international rivere oA qhar
: 1 s
delegate had this to say: In this entire

!'}‘ehel;::(‘d“-?lllmis have b{_-en used in Syria and continue to

“’hit‘il “.Dreie. Tfmt Is why the international agreements

4 Fr'mce ente:heid I‘nto between the United Kingdom

g ance, as andatory Powers i

gud_* ') In southern Syri
thern Syria and Palestine, recognized the exislel;ci :f

such established Syrian ri . =
for a long time. 'l.'!r]itmatl lgr?-gi.)”ghts which have existed

Again, the French deleg
uses and insisted that

region, the Syrian

ate stressed the rights of existing

It is of course necessar
: ssary that the rights of ever
- - B el
f]}slgult(}mbe ,rfapected ;- - riparian owners are ent?’tiggrg
water for Irrigation; and in this connection [

refer particularly t i i
called Buteiha Farm. (1a. g 5 ° "¢ A€ricultural area

se a mutual ‘¥
alers is necessary &

acterize the legal-:-':-‘
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APPENDIX D

| REPORT OF THE INDUS (RAU) COMMISSION (1942)

-:'VOLUME I. REPRINTED BY THE SUPERINTENDENT, GOVERNMENT

PRINTING, LAHORE (PUNJAB), 1950,

The Commission was appointed in 1941, pursuant to the

. Government of India Act, 1935, to report upon a complaint by
© the Province of Sind concerning injuries to it threatened by
- proposals of the Punjab, an upstream riparian, to impound and
* divert waters of tributaries of the Indus River. The Chair-

man of the Commission was Sir Benegal N. Rau, then a

 judge of the Calcutta High Court and later a member of the

International Court of Justice: the other two members were

" engineers,

At the outset, the Commission proposed for comment by the

parties certain general principles of law, and these were ac-
. cepted unanimously by the primary disputants and the five
other states and provinces which appeared in the proceedings.

These principles are stated in the Commission’s report, Volume

£ 1 (pp. 10-11) as follows:

Subject to correction in the light of what you may
have to say, the following principles seem to emerge from

the authorities:—

(1) The most satisfactory settlement of disputes of (his
kind is by agreement, the parties adopting the same
technical =olution of each problem, as if they were a
single community undivided by political or administra-
tive frontiers. (Madrid Rules of 1911 and Geneva Con-
vention, 1923, Articles 4 and 5.)

(2) If once there is such an agreement, that in itself fur-
nished the “law” governing the rights of the several
parties until a new agreement is concluded. (Judgment
of the Permanent Court of International Justice, 1937,
in the Meuse Dispute between Holland and Belgium.)

(8) If there is no such agreement, the rights of the sev-
eral Provinces and States must be determined by ap-
plying the rule of “equitable apportionment,” each unit
getting a fair share of the water of the common river.
(American decisions.)

(4) In the general interests of the entire community inhab-

iting dry, arid territories, priority may usually have
to be given to an earlier irrigation project over a later
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till in existence (Sind has over 3,000 lmgei 1?3?;1;2:155
s'lt ibutaries) and large numbers of_peqp e a&: O
ke depended upon them for their livelihoo ‘d S d
eratllt:n? they and thei} Province cannot yet affor . Ine
i lt 4 bettel; and, in the beginning more expenswed syrived
sta_l o ation In’ the meantime, are they to be epneeds
gg ]tli::lgr liviﬁg, merely becagse an u%:iesrilegrcgmfgke s
rovince ake
&:to;v?etfrig pgr .:geequuariléezompensation in eash or in kind.

o that “no new pro]ec.t,
water, a suitable order of precedence might be (i) uge .  The Commission _concluded (I;- :}?o)uld be allpwed to impair
for domestic and sanitary purposes; (ii) use for navi- O however beneﬁcept in other »wttllly 't sismient of Compensabion.”
gation and (iii) use for power and irrigation, (JOURNAL ~ existing inundation 'canals withou t.I‘ that in other respects |
OF THE SOCIETY OF COMPARATIVE LEGISLATION, New Series, TS Equally important is the implica "i’}: ;-ogre‘%s of irrigation.
Volume XVI, No. 35, pages 6, 7.) ' inundation canals are not to retard the p £

: d by
e | ; imilar eonclusion had been reache
With respect to the last of these principles, the Commission ‘3 It pointed out t}'.mt. a slmllalgzg which had recommended a
added (p. 11): . the Nile Commission Ofﬂ;ad ’irrigation on the lower Nile
We may observe in passing that the ranking of dif- (@ gradual transition I?Ta in the development of conservation
ferent us;!é in a phrticui‘a; order (of pfgcédpnce depends ¢ and a Fm'z‘}(l‘:bosr;?l;nri elay
on the circumstances of the river concerned. And even S works in

as regards the same river, different authorities may take
different views,

one:, ‘Priority of appropriation gives superiority of 4
right”. (Wyoming v. Colorado, 259 U. S. 419, 459, 470.)

(5) For purposes of priority the date of a project is not
the date when survey is first commenced, but the date 3
when the project reaches finality and there is a fixed =2
and definite purpose to take it up and carry it through,
(Wyoming v. Colorado, 259 U.S. 419, 494, 495; (Con
necticut v, Mnsnachusetm. 282 U. 8. 660, 667, 673.)

(6) As between projects of different kinds for the use o

In its final report, after considering the municipal law, both
English and Indian, with respect to the rights of riparians, the
Commission turned to the rights as between governments, point-
ing out first the advantages of disposing of such matters by
agreement, and then coming to the matter of ascertaining rights :
in the absence of agreement. After referring to the Nile Commis-
sion which in 1924 had found *“no generally adopted code or
standard practice,” and to Professor Smith's remark in 1930 that
the law “is still in the making,” the Commission undertook (pp.
32-47) an extensive examination of all of the United States
cases up to that date (on which it had primarily rested its
original statement of the law), and also referred (pp. 47-49) to . A
decisions of the Swiss and German Courts (Smith, at 39, 64),
It then turned to a consideration of the extent to
undation ecanal irrigation, dependent as it was on t i
flooding of the river, was entitled to protection; and cited the
Punjab's argument that such irrigation required wasting to
the sea half the supplies of the rivers. The Commission ob-
served (p. 52):

; 5

There is, however, another side to the picture, Un-
doubtedly inundation canals are a wastefyl anachronism
and the sooner they are replaced by weir-controlled 8ys-
tems, the better. But many miles of such canals are
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APPENDIX E

THE PROTECTION OF EXISTING LAWFUL USES 5‘:'

OF INTERNATIONAL RIVERS IN THE
PRACTICE OF STATES

ﬂiﬁ:?ﬂ::cru!e. :he protection of uses, lawful when they came into
a.n }bnoﬁl'zo ﬁ:;:;:z a: they remain beneficial, has been treated as
absolut 5L charge upon the waters. If f
nation has, without objection b v wiasshis T
) ) ¢ other ripar i
multi-purpose dam and is operati o - b e
i se dam ¢ § operating a hydro-electric pl
an international river, it will hardly o o
: A ! ardly be suzgested that
?}fepé)::rt‘t‘a:rérse?ﬂof “t]ﬁ rl\ier should be approached as athsot;:gg
am w stillin the planning stage and th i
population development dependent it vei tabont Slees
: t had not yet tak
Assuming that the dam w iy TR bkt
7 tha s as lawfully built
bﬂlﬂ;l(‘(’ equities or henefits de noro and, ,mf::‘il;v%gfaul;ardl:y
Eig?u!;d-?ﬁ i};gﬁ!::;orksdof ?h dtifrerent kind would have been 1;01':
seful all - ', order that the dam be deprived of it
f}l:sp_his. Opera_tlon of the dam may be regulated reasc;nsall;r;t?;
eti:tl;:!;r‘:]it of frts;hamjj other uses, including new uses; but the
Xis ses o € dam cannot be destroyed fo -
: ! ] stroy r th
i()rf«t]-]‘?]“ uses j.wthout an overriding publice interest (s?lc?len;(?:
mun' ce, Ias would warrant the exercise of eminent domai’n in
! icipa law,‘{ to the fellow riparians, and then only with
p g};:z: rl:;':';raft:on tottfgﬁ community dependent upon thi dam
. The . equent illustrations of this nrine in
Judicial decisions and in conventio Bitn Rty o
ons and ¢ nal law, have had to do wi
::Es;tof tt‘}"[el T‘ ater— primarily used for irrigation—thatodirgli‘:il:ll;
Wv‘ antially t‘he quantity of water available for use by others
: _;Im‘lvn;; v. Colorado, 259 U.S. 419, 470 (1922);: New Jerse.
. New ;gr;. 283 U.S. 336 (1931); Colorado v. Kansas, 35
Us. 38 ,(.1945()1-943 ) Nebmtska v. Wyoming, 325 U.S. 589, 603
5); are i ’ )
U.IS. S At (193{1),6 onnecticut v, Massachusetts, 282
n an arbitral award in 1872 betw i
! | aw: ; X een Persia and is-
:)::?n, S.u: Frederick (}oldsmld stipulated that “no worﬂsfg;rim:o
e :;?:‘?ed out on either side calculated to interfere with the
II(?I si e;”supply of wa{e_r for irrigation on the banks of the
Im-rnﬂn(‘ See Appendix C-—Asia, supra, and I ST. Jon
JJou:rT:T .ANI) SMITH, FEASTERN PERSIA: AN AccounT .OF TI:E'
- mg?s tg' THE PERSIAN BoUNDARY CoMMISSsION 1870-71-72
p X (1876). Subsequent differences ha've revolveci
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. around the extent of the existing uses, rather than around

the principle that such uses should be protected.

The history of the Nile is replete with statements and

': agreements by upper riparians recognizing the entitlement of

- Egypt to the flow necessary to maintain its established irriga-

b tion. As early as 1891 Italy had agreed with Great Britain not
* to construct on a tributary, the Atbara, “any work which might

oo g i e e e R i

¢ sensibly modify its flow into the Nile” (Smith, at 166); in
' 1902 Great Britain obtained agreement by Ethiopia not to
" build, without British consent, “any work across the Blue
- Nile, Lake Tsana, or the Sobat, which would arrest the flow

of their waters into the Nile” (id., at 166-167); and in 1906,
a similar agreement was made with the Congo Free State con-
cerning two tributaries of Lake Albert (id., at 168). Recent
negotintions have not departed from this principle. In 1925,
the British High Commissioner in the Sudan gave assurance
to the Egyptian Foreign Minister that the British Government
“have no intention of trespassing upon the natural and historic
rights of Egypt in the waters of the Nile, which they recog-
nize today no less than in the past.” (BRITISH TREATY SER., No.
17, p. 33 [1929].) This assurance was reiterated in the ex-
change of notes of 1929 (Smith, at 212), and it was further
agreed that no measures would be taken in British-controlled
territory, without Egypt's agreement, “which would, in such
manner as fo entail any prejudice to the interests of Egypt,
either reduce the quantity of water arriving in Egypt, or
modify the date of its arrival or lower its level.” (JId., at 214.)
In recent discussions concerning the proposed Aswan High
Dam the Sudanese Government, though questioning the pro-
jected allocation of the additional supplies to be made available,
has expressly stated: “It is not disputed that Egypt has
established a right to the volumes of water which she actually
uses for irrigation. The Sudan has a similar right.” (THE
NiLE WATERS QuUEsTION [Sudan Ministry of Irrigation and
Hydro-Electric Power, Khartoum, December 1955] 13.) That

* this is no self-serving declaration is evident from the fact that

the Sudan fixes Egypt's “present established right” at 48 billion
cubic meters, its own at 4 billion. (Id. at b.)

Diversions from the Rio Grande in New Mexico and Colo-
rado, and resulting complaints by Mexico, led after years of
diplomatic exchange and technical investigation to the treaty
of 1906 which allocated to Mexico 60,000 acre-feet of water a
year, Of this treaty the United States Section of the Inter-
national Water Commission said in its report of March 22,
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1930
(H. R. Doc. No. 359, Tist Cong., 2nd Sess. 14):

The water thus su
in the : S supplied for use in Mexi 5 5
Ritfia Dg:]'teghisgites and is controlled b;mf!(:eogﬂmfte’
ated entrre’}y tc was built and g maintained and i 3
Nexicams ot the uarey Yoy e i, U'iied State. "The 3
its of Rj =) Yy are thus e
of Rio Grande water to the full exter:l?igcii?riég ?}?::;

were en .IO"E'd b{’fOl‘e uI]
hy ) el ' S“{‘al]l ll ‘-'elq.ﬂlls 'ln{l {'['I]|Ir(] W(II‘RB
Int(‘l f(”(‘fl “']th th{’. ﬁf}\\' Of thl’l ]'i\'.(-'-ll p‘];t fhe.r l’!f]lds

el 1 € .

With the further

. development irrigati

: * fu ’ it of irrigat i

(l:rrI'i;;r?ee“ clhﬂiculttes. arose with respict]?;;t?ln tlwth i

. gfm to the Colorado, (Timm, Water T'o g e

3 States and Mexieo, 10 IJI-:P'Tl STATE BI’TT:!y:Zg;tT;gn 9
2 44].)

These led, again af ‘otr
gk after protracted negotiation, to the treaty of

... not only assures wat

it & 8 water for lands . A T

utli]*;g;ili;gun}rws but also provides mel;:.:‘:u'el;n?m tl;lngatwn

de\'e]npment?: 333 ‘};mk}gle supply, both flarO{hE epf:stér?{
: 8 i r :

feasible future projects, (e!d?zr:ztlt;%% )DOSSlble mmber: ‘ot

The parties ex
8 expressly agreed. j
s b d, indeed, t fe
an:.'T t;lfwgz?qt?:gmt? lower Rio Grande ‘aocz]:ritlfal"edtlf: lgglrﬁ'the
; Xis ses an ; ' g
nu’?}:]er of feasible projvctg ..the development of the greatest
treaty 4
Brita?n lgsf}qtiefllqlls between the United States and
United 'thtc:é (r‘)u al:;!,g an order of priority of lthen Grea:
States-Canadian  boundary wafere . uses o
th: S aary waters 2
Ut he v S ot s b ALY RO
(Smith. at lgdairy waters on either side .of thznyb by
St. Mary and 'M-lTh“ specific allocation of (he water o 1
¥éstig ir':tn;-petq ir: k(‘qulers (was 80 designed as tgr ;)]rt;)tfe}::g
35l ke anada. (M - i
f;??fmwsmn between the Uniteq ?S}t(;t‘e; ki b
T'L L. 306 [1928].) 8 and Canada, 22 Awm. J
The boundary treati .
ar} aties of 1866 betw
expressly : T etween Fy; it
forr'} doqrr;‘r:;?gogm,ze‘i existing uses for il‘rigatiorr;m?:r am'll o
July: V866, b purposes. (Boundary Troaty of Pye mills, and
st n 119;3 BRITISH AND FoREIGN STATE PAPF,i"enees, 14th
ATl o dqu? bt‘é\\:een Portugal and the Undiosn 21?')8 iy
had B into.;»rgir:] :\Tjit}r:m};t !o'lz?store pre-existing usc:za vv;:lilc.iflil
at 207.) Azl Y silting of the ch; i
1 Conce;‘:ﬁr:onwntmn between Switzorlanii 1;;](?'8# (Smith,
ton 't protoctg“:t‘hpmmged power project provided fo:ance iy
. € normal operation of downstream pllnaeﬁgﬁ:
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i (ECE Report, at 104.) Existing rights of “grazing, watering
- or cultivation” from waters of the Jordan were expressly pre-
i gerved by an agreement between Palestine, Syria and Lebanon
* in 1926. (Hirsch, Utilization of International Rivers in the
¢ Middle East, 50 AM. J. INT'L L. 81, 91 [1956].) The Franco-
' British Convention of 1920 relating to the Middle East pro-
¢ vided for protection of water interests of downstream areas.

* (Id., at 87.)

Turkey and Iraq agreed in 1946 to the erection
in Turkey of works on the Tigris and Euphrates for “the

maintenance of a regular water supply and the regulation of
the water-flow.” (Id., at 89.) A convention between Romania

i and Yugoslavia in 1931 provided for future agreements ‘“‘to
" ensure that the hydrotechnical systems of eanalization, dam-
" ming, irrigation, drainage, ete. traversed by the new frontier

line shall operate unchanged and in accordance with their

¢ “original purposes.”)

135 L. N. T. S. 33 [1932-33].) Similar
provisions were made in the treaties of peace, after the First

World War, with Austria and Hungary, to safeguard in the

newly-divided states uses of water which had been established
before the war and which now depended on sources in other

. gtates. 1 TREATIES OF PEACE, 1919-1923, 267, 457.

A stipulation limiting withdrawals by the upper riparian to
those necessary to satisfy existing uses is found in a conven-
tion of 1881 between Persia and Russia, and a similar limita-
tion was provided for by the Turco-Persian Boundary Delimita-
tion Commission in 1914. (Hirsch, supra, at p. 87.) :

In addition to these treaties which provide more or less
specifically for the protection of existing uses, such protection
is also provided by all the numerous treaties which stipulate
against material or prejudicial alteration of the status quo
without further agreement of the parties. See the following:
Prussia-Netherlands, 1816 (Smith, at 160); Belgium-Nether-
lands, 1843 (id., at 162); Belgium-Netherlands, 1863 (ibid.) ;
Sweden-Norway, 1905 (id., at 167); CGermany-Lithuania, 1928
(jgy at 212); Lithuania-Poland, 1938 (ECE Report, at 149).

It is worthy of note that the treaty of 1905 between Sweden
and Norway in speaking of the necessity for consent to a
change in the river regime which might substantially modify
the waters over a considerable area describes this as an under-
standing reached “in accordance with the general principles of
international law”. The full article in which this appeared

reads as follows:
In accordance with the gemeral prineiples of international
law it is understood that the works mentioned in Article
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i tea
69 (1937-1938); Brazil-United Kingdom, Exchange of Note

1 [diversions, raising or lowering of water levels] cannot 1939, ECE Report at 147; Argentina-Paraguay, 1945, DEP'T

be carried out in either State except with the consent of &

. ; REVISTA ARGENTINA DE

the other, whenever such works, by affecting the waters S STATE BULL. 642-43 (Oct.Tzl'ol?f}'No. 1, at 31-39 (1946);

situated in the other State, might result . . . in sub- "M pprpcio INTERNACIONAL, Tom e;ﬂ. and Additional Protocol

stantially modifying the waters over a considerable area” | Argentina-Uruguay, 1946 (Agreem ids of the Uruguay River

(Emphasis added.) (ECE Report, at 113-114,) 3 Relative to the Utilization ;f tl;)i::aAp;{Ech 61 (Buenos Aires

Some interstate compacts expressly recognize, in one way /8 in the Zone 9f_SaltoR(e;r?£|$Haiti, 1929 (Treaty of Peace,
or another, the necessity of protecting existing lawful and 1947); Dominican p

29) ; Guate-
i i i i 106 L.N.T.S. 223 (19 .
beneficial uses: C-olorad'o-Nebmska, South Platte River, 44 & ¢ Friendship and Ar?'lst;a:?;lgt o e intiy Dk o6 Si.ate)E
STAT. 195 (1926); South D::kota-wynming, Belle Fourche ma!fl-}il Sa[vadar.571. e R L o Ug. Desh, 5
River, 58 STAT. 94 (1944) ; ArizonmCoiomdo-Nm\' Mexico-Utah- ; £ Bolivia-Peru, 19 ” .
Wyoming, Upper Coloradq River Basin, 63 Star. 31 (1949); 8@ State). T ——
Montana-North annta—w_\-oming, Yellowstone River, 65 STaT. _ The importance attached to e

b ok y; H onomi |! pe]ld(’]“:" var lea,
! 66 he[' use “Ie de Tre IlI 51 I.I ﬂ]]il econ c e -

. 4 d regions. :
STAT. 74 (1952). In fome cases there are specific provisions de- as between' arid and WEI:: nge:igordfd first consideration. In
signed to protect lawful and beneficial existing uses in the S [atter, existing uses seem Io are existing uses protected, h!lt as
event of certain future action, such as an exercise of federa] less favor('q regions mt'hon yﬁrqt established ordinarily enjoy a
jurisdiction : Colnmdo-Knn.«ﬂa-Nehraska, Republican River, 57 “88  between existing usesé %)l?qs}??d iater. ;
STAT. 86 (1943); South Dakota-Wyoming, Belle Fourche River, i priority over uses es aUhit(;d States Section of the Mexican- .
58 STAT. 94 (1944). Compare Colorado-New Mexico-Texas, Rio 1 The counsel to thet. “11' Boundary Commission testified in i
Grande River, 53 STAT. 785 (1939). The Sabine River Compact = . United States Interna .m“f‘- the United States: |
(Louisiana-Texas, 68 StAT. 690 [1954]) proteets existing law- S 1945 before the Senate o roust ‘thie dnfernations) trews |
ful uses, but subject to the availability of supplies under the E I have made an attempt to f,(}zmtesi could find. There may
agreed inter-state apportionment; while the La Plata Riyer o 3 ties on this subJECt_qrra“-MQa But in all those T have
Compact (Colorado-New Mexico, 43 STAT. 796 [1925]) provides S be more. I am mot infallible.

m : i be the pro-

i w - arting point seems to be )

for rotation of supplies among existing users when the water 3 £ been able to ‘ﬁ;‘l-d, t};:eihi;tlbgt}? e, mored vtiariew it
is very low—a provision upheld, as against a prior appropriator tection of existing uses

o ithout regard to

m iparian country, with : :

in the upstrea state, in Hinderlider v, La Plata Co., 304 H:s. triers;?:g 1;?}111 }ioovzfrl"inz r;f Sxitulve ternitorial movereiiity
ass

d to
e - E Most of them endeavor to go f?rtht?;ththségurt:}f}:itcsanboth
= - S . = n . .

It would appear that most of the treaties concluded between & 3 make provision foritlf?npat‘;lsgoﬂmits of the available sup-
the countries of South America have Jooked to the future S upper and l_ow:rh;;me the Senate Committee on F[‘)?E;-f;f;
development of a river and have not had to he focused on the il ply. '(Hmrmg‘reaty with Mexico Relating to the
protection of existing uses. The protest of Bolivia in the | ko Relations on

] 1st
tion of the Waters of Certain Rivers, 79th Cong., 1s :

question of the river Mauri was, of course, grounded on the Sess., Part 1, 97-98 [1945].)

protection of existing uses. Similarly the solution recommended ] that existing uses should be
by the President of the United States to Chile and Peru with It is no_t meant tg‘a?él?g;:zt on a river system apd prever.lt :
respeet to the same waters was grounded on the protection of - allowed to impose a s t. That 4o which the beneficml l.lsEl' }:s

existing uses. This was accepted by both Chile and Pery, (See NSNS its further developl'gf“ ‘ot the particular manner in which the
Appendix B.) The prevalence of mixed commissions to be con- ' entitled is the beneB ,t}:mthe Nile Commission in 1925 and t!;e
sulted before changes are made in the river regime and the water is received. .O.m in 1942 took the position that, while
principle of the necessity of consent to changes is, of course, a Indus (Rau) Cqmm:;mer:dent upon the annual flooding of the
fundamental protection of the existing regime and uses. Mixed existing irrigation tee(}z.}ted it should gradually be replaced 1},13,
commissions are created o consent is required in the following rivers must be.pl:ﬁ tion ’which would make it possible for the
Latin-American treaties: Brazil-Uruguay, 1933, 181 L.N.TS. weir-controlled irrigati
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supplies that historically wasted to th
lt:pstro:!m for new uses, Although the ﬂe
eneficial use, the lower ripari 4

to receive j ies i
constru]c‘tidltsinm:ﬁphcs in the form of a flood after weirg
- “;)mr rif;»-::::i ol:rlthe _In:us, with financial assist:ﬁ::
arian. e rights of th isti
S ’ _ e exis
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m;;tjnm beneficial uses were pr(’:(?r:t}:;ﬁinr;]‘?cqe usable while the
in 01':;:*:!' t:md S‘!m_ﬂ:;r a.dj"ﬂmo”t“ may F(:meltimeq
o té alril I:Fltn;lt ron_hzation of the full potenf_,‘a} value of th
that substantial t:‘lo?}l:"t?g: C?"cernqd_ But it still 1-e;nains? trus
of first consideration. ol existing uses must he the matter

.Zea to be impounded
0ds were being put t
an was not considered erllltitle:iJ

be required
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3
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g
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APPENDIX F

DECISION OF THE TRAIL SMELTER ARBITRAL
TRIBUNAL, 35 A.J.LL. 684 (1941)

By convention between the United States and Canada, it was
agreed to arbitrate certain questions arising out of the opera-

" tion by a private corporation of a smelter at Trail, B.C., near

L the United States boundary, resulting in the discharge of

" sulphur dioxide and consequent injury to property in the State

e T e

of Washington. The tribunal consisted of Charles Warren of
Massachusetts, Robert A. E. Greenshields of the Province of
Quebee, and Jan Frans Hostie of Belgium.

Canada had by this same convention conceded liability for
past injuries, and the tribunal first undertook to assess dam-
ages on this score. (33 A.J.LL. 182.) With respect to the
future, however, the tribunal deemed itself required by the
terms of reference to determine de move whether “the Trail

i Smelter should be required to refrain from causing damage in
. the State of Washington,” and if so, to what extent. Since the
. convention contained a reference to the law of the United

States as well as to international law, it is worth observing

" that this dual reference caused no difficulty since, as the tri-

hunal said:

...the law followed in the United States in dealing with the
quasi-sovereign rights of the States of the Union, in the
matter of air pollution, whilst more definite, is in con-
formity with the general rules of international law (p.

713).

“n the conclusion of this portion of its decision, moreover, the
‘rilunal stated explicitly:

Considering the circumstances of the case, the Trib-
unal holds that the Dominion of Canada is responsible in

?7 ¢  international law for the conduct of the Trail Smelter.

Apart from the undertakings in the Convention, it is,
therefore, the duty of the Government of the Dominion
of Canada to see to it that this conduect should be in con-
formity with the obligation of the Dominion under inter-
national law as herein determined. (Pp. 716-717.)

In its discussion of the substantive issue the tribunal said:

No case of air pollution dealt with by an international
tribunal has been brought to the attention of the Tribunal

0 . &
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nor does the Tribunal know of any such case,
est analogy is that of water pollution,
no decision of an international tribunal ha
has been found.

There are, however, as regards
water pollution, certajn decisions of the S
of the United States which may legitimate]
a guide in this field of
able to follow by anal
dents established by th

versies between States of the Union or with other con-

troveries concerning the quasi-sovereign rights of such *

States, where no contrary rule prevails in international law
and no reason for rejecting such precedents can he ad-
duced from the limitations of sovereignty inherent in the
Constitution of the United States. (P. 7T14.)

The tribunal then summarized the cases o

Illinois, 200 U S, 496 (1906): New York v. New Jersey, 256

U.S. 296 (1921); New Jersey v. New York City, 283 U.S. 473 /8§

(1931); and on the subject of air pollution, Georgia v. Ten.
nessee Copper Co., 206 U.S. 230 (1907), 237 U.S. 474 (1915),
Referring to these cases, and to a decision of the Federal Court
of Switzerland in a suit between cantons relating to a “shoot-
ing establishment,” the tribunal conecluded :

The Tribunal, therefore, finds that the ahov
taken as g whole, constitute an adequate b
clusions, namely, that, under t

has the right to use or permit the use of i
such a manner as to cause injury by fume
territory of another or the properties of persons therein,
when the case is of ferious consequence and the injury
is establiched by clear and convineing evidence. (P. 716.)

ts territory in,

both air pollution and §
upreme Court @
h y be taken ag

international law, for it is reason- S ADAMI, Vittorio
OgY, In international cases, prece- .

at court in dealing with contro.

f Missouri v.

e decisions,
asis for its con-

he principles of international &
law, as well as of the law of the United States, no State '
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I. EXCERPT FROM THE STATEMENT TO THE
COMMITTEE ON INTERIOR AND INSULAR AF-
FAIRS OF THE UNITED STATES SENATE BY
DEPUTY ASSISTANT SECRETARY OF STATE
FREDERICK W. JANDREY

April 21, 1958

In accordance with your request we are submitting
a memorandum regarding the legal issues which would
be involved in the event the diversion in the Kootenay
and Columbia River referred to above should be car-
ried out by the Canadian authorities over the objec-
tions of the United States. There have been some
indications that Canadian legal authorities believe
these diversions could be made without violating any
rights of the United States. Among other things, our
memorandum deals with this view and points out that
international law, as it has developed in this field in
recent years, has solidified the principle of the
equitable apportionment of waters which cross interna-
tional boundaries. The fundamental doctrine concerned
is, of course, that of not using one’s own property
rights to injure the property rights of others. We trust
that the necessity of pursuing these legal questions with
the Canadian Government may never arise, because
we feel that they might tend to obscure the funda-
mental question of the achievement of cooperative
development for optimum benefits. That, after all, is
really the crux of the matter.
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3 II. LEGAL ASPECTS OF THE USE OF SYSTEMS |
; OF INTERNATIONAL WATERS

(Parts VII and VIII)
With Special Reference to the Columbia-

Kootenay River System under the Treaty of 1909 and
under Customary International Law

Memorandum of the Department of State prepared
by Mr. William L. Griffin, Attorney,
Office of the Legal Adviser.

April 21, 1958

VII. The Use of Systems of International Waters under
~ Customary International Law

That a state is sovereign, i.e., has exclusive jurisdiction or
control within its boundaries, is an admitted doctrine of inter-
national relations. However, to the extent that sovereignty has
come to imply that there is something inherent in the nature
of states that makes it impossible for them to be subjected to
Jaw, it is a doctrine which is not supported by the facts of
international relations. If sovereignty were not subject to inter-
national law, the result would be international anarchy.

The view that a state has under existing international law
the sovereign legal right (as distinguished from physical power)
to use as it chooses the parts of a system of international
waters while within its territory, is tantamount to a view that
there is no international law except treaty law—that a state
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is subject only to such obligations as it has expressly agreed
to. Under this view a state would have no legal obligations
to its co-riparians with regard to a system of international
waters, or any other matter, until it had become a party to
treaties with them. That this view is false is demonstrated
by the fact of international relations that sovereignty is re-
gtricted by principles accepted as customary international law,
In accordance with which the International Court of Justice,
or other international tribunal, would pronounce judgment.

“The Court, whose function is to decide in accordance
with international law such disputes as are submitted
to it, shall apply: . . . (b) international custom, as
evidence of a general practice accepted as law;”

It is accepted legal doctrine that the existence of customary
rules of international law, i.e., of practices accepted as law,
may be inferred from similar provisions in a number of
treaties.!

Well over one hundred treaties which have governed or to-
day govern systems of international waters have been entered
int_o all over the world. These treaties indicate that there are
principles limiting the power of states to use systems of inter-
national waters without regard to injurious effects on neigh-
bouring states. These treaties restrict the freedom of action
of at least one, and usually of both or all, of the signatories
with regard to waters within their respective jurisdictions.
The number of states parties to these treaties, their spread
over both time and geography, and the fact that in these trea-
ties similar problems are resolved .in similar ways, make of
these treaties persuasive evidence of law-creating international
custom. A few of these treaties are discussed below.2

! See, e.r. the Wimbledun case, P.C.I1.J., Ser. A. N

! ’ ledon case, P.C.IJ., Ser, A, No. 1, p. 25;:
Crichton v. Samos Navigation Co., ANNUAL DIGEST oF I’U;a{.?c IN-
TERNATIONAL LAW CAses, 1925-26, p. 3; STONE, LEGAL CONTROLS OF
INTERNATIONAL CONFLICT, p. 135 (1954).

? Limitations of time and space make it impossible to dis
these treatics, and some of those discussed hgre do not a;)(;)l::z.sr !:lril
existing collections. Smrtn, H.A, THe EcoNomie USES oF INTER-
NATIONAL RIVERS (1931) abstracts or summarizes 51 treaties from
1785 to 1930; the author is emeritus professor of international law
at the University of London. SEVETTE, PIERRE, LEGAL ASPECTS OF
H‘i’DRn-EI.F:t‘TR_I(‘ DEVELOPMENT OF RIVERS AND,LAKFJS OF C'(}M-MON
INTEREST (1952), U.N. Doc. E/ECE/136, summarizes some of the
treaties collected by Smith and adds about 40 others; the author is

i

A e
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1. UNITED STATES-MEXICO: UPPER Rio GRANDE, 1906.°

In 1894 and 1895 the Mexican Minister protested to the
Secretary of S.ate against continued diversion of water from
the Rio Grande in the United States in increasing amounts to
the detriment of Mexican communities. He contended that
international law formed a sufficient basis for the rights of
Mexican inhabitants with regard to their prior uses. In a mes-
sage to Congress on December 3, 1894, President Cleveland
declared that the problem of the use of the Rio Grande for
irrigation should be solved by appropriate concurrent action of
the United States and Mexico. .

Immediately after Attorney <séneral Harmon submitted his
opinion of December 1895% the Secretary of State and the
Mexican Minister entered into correspondence and soon in-
structed the American and Mexican Commissioners on the
International Boundary Commission, established under a treaty
of 1889, to investigate and report on the Rio Grande situa-
tion. In a joint report submitted in November, 1896, the
Commissioners declared that the only feasible method of regu-
lating the use of the waters so as to secure to each country
and its inhabitants their legal and equitable rights was to
build a dam across the Rio Grande at El Paso. The Commis-
sioners’ report stated that Mexico had been wrongfully de-
prived for many years of its equitable rights and they recom-
mended the matter be settled by a treaty dividing the use of
the waters equally, Mexico to waive all claims for indemnity

. for the past unlawful use of water.

The Mexican Minister informed the Secretary of State in
December 1896 that Mexico was prepared to enter into a
treaty as recommended by the International Boundary Com-
mission. The Secretary of State replied that the United States
was embarrassed by reservoir dams already being built or

planned.

_Chief of the Power Section, Power and Steel Division of the Eco-

nomic Commission for Europe. These two works will hereafter be
cited as “Smith” and “ECE Report”, respectively. Middle Eastern
treaties on this subject are discussed in Hirseh, A.M., Utilization
of International Rivers in the Middle FEast, 50 AM. J. INT., LAw 81
(1956). Berper, F. J.,, DIE RECHTSQUELLEN DES INTERNATIONALEN
WASSERNUTZUNGSRECHTS, pp. 39-44, (Munich, 1956) also contains an
extensive summary of treaties on this subject.

3 This and the following summary of United States-Mexico treat-
ies is in part based upon Simsarian, J., The Diversion of Waters
Affecting the United States and Mexico, 17 TEX. L, REv, 27 (1938).

421 Ors, ATTY-GEN, 278 (1895),
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The International Boundary Commission report, while ree-
ommending a dam at El Paso, had stated that there was not

also sufficient water for a dam at Elephant Butte, New Mexico,

where a private company was already planning a dam. In view
of insistent Mexican protests against the proposed dam at
Elephant Butte, the Secretary of State inquired in January
1897 of the Secretary of War whether the private company
had fulfilled federal statutory requirements. The result of
this inquiry was that in May 1897 the United States Govern-
ment instituted legal action to restrain construction of the
Elephant Butte dam. After extended litigation the United
States Supreme Court in 1909 affirmed a decree permanently
enjoining this dam.

In the meantime in January 1901 the Mexican Ambassador
again protested that Mexicans were being injured by diver-
gions from the upper Rio Grande, and he said that he favored
a treaty along the lines of a bill introduced in the Senate in
March 1900 by Senator Culberson of Texas. This bill pro-
vided for the equitable distribution of Rio Grande waters
between the two countries and the building of an international
dam and reservoir at E] Paso. In recommending to the Senate
that the bill pass, the Committee on Foreign Relations reported
that by its passage the Mexican claim for damages in excess
of £35 million would be amicably adjusted and a feasible mode
would be provided for regulating the use of the water so that
each country and its inhabitants would receive their legal and
equitable rights. However, this bill did not pass and in Febru-
ary 1905 Congress enacted a statute providing for a dam at
Engle, New Mexico.,

In reply to a Mexican protest that its rights were not rec-
ognized in the 1905 statute, the Department of State referred
to the Harmon opinion but asserted that the question was
academic because both governments had announced their in-
tention to deal with the question on principles of highest equity
and comity. In December 1905 Secretary Root submitted a

treaty draft which was acceptable to Mexico substantially as:

proposed and which was signed May 21, 1906.5

In the Treaty of May 21, 1906, the United States agreed
to deliver to Mexico in the bed of the Rio Grande 60,000 acre-
feet annually in accordance with an annexed schedule, this
delivery to be without cost to Mexico. Each Government pre-
served its formal legal position in a curious manner. The
treaty recites that the delivery of water by the United States

5 U.S. TrEATY SER. 455, R4 STAT. 2953,

9

- ; ¢
is to be construed as recognition by the I}'mted States o
:i:]):mhtlexican claim to such water, thalt the United S’tgtes do:;
not concede any legal basis for Mexican damage c_a}:ms, taof
that the United States does not concede the establfs me;a b
any general principle or precedent by the concluding o

treaty. But nevertheless the treaty also recites that Mexico

‘aives all past, present, and future Mexican .cl'alms ariging
}‘1::::10{}1: digersioﬁ of water by United States citizens. tM_ore&
over, the draft treaty as proposed by ‘Secr'etary Rc:ot con an;;zl
a phrase that the United States’ alctlon in enterl.ng mtg'ona{i
treaty ‘“‘is prompted only by considerations of mterna'l .
comity”, but this phrase was struck out of the treaty as signed.

2. UNITED STATES-MEXICO: LOWER RIo GRANDE, COLORADO,

AND TIJUANA RIVERS, 1944.

The United States and Mexico eagh appointed three COT-
missioners who held their first meeting in Februar:y 192sdo
study the equitable use of the waters of the lower Rio G;an e,
the Colorado, and Tijuana Rivers. In March 193Q the mfl:‘-
ican Commissioners submitted a report .recommendmg that he
interests of the United States and Meaflco \v?u[d be serve;:d thy
a treaty determining the extent to \&:hlch existing uses o ; 3
lower Rio Grande and the Colorado River were to be recognize
: yerpetuated. o
"'1;111]1(‘!::;2 the activities of the International Water Cf:m.mlssulm
were transferred to the International Boundary Comm-lssmn. n
1935 the American member of the latter was authorized to. co’;
operate with a representative of the Mexican Governme}nt mt
further study of the equitable use of_' these three rlveli;s Lo
obtain additional information which might be used as a basis

g tiation of a treaty. e
fo}l‘l::et:ee;‘; was signed November 14, 19448 Its principal
provisions may be summarized as follows:

(1) The lower Rio Grande. ‘

(a) The waters are allocated to the two countries in a
specified manner. e -

(b) The two Governments agree to const'ruct jointly cerd
tiin works required for diversion, conservation, storage.an
regulation of the greatest quantity _of- the annual ﬂ;:w in z:
wav to ensure the continuance of existing uses and the maxi
mum development of feasible projects.

6 U.S, TreaTy Skr. 994, 59 StaT. 1219,
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(c) The cost of the diversionary works is prorated between
the two Governments in proportion to the benefits which the
respective countries receive therefrom.

(d) The costs of, and the power from, hydro-electric works
are shared equally.

(2) The Colorado River.

(a) The United States agrees to deliver to Mexico a guar-
anteed annual flow of 1.5 million acre-feet in accordance with
a specified schedule of monthly deliveries, and a specified share
of any surplus water.

(b) Each Government agrees to construct and operate cer-
tain works at its own expense, certain others jointly in pro-
portion to their use by each, while certain others shall be con-
structed and operated by the United States at Mexican expense,

(3) Joint study and investigation of the equitable distribu-
tion of the waters of the Tijuana River system.

When the treaty came before the Senate Committee on
Foreign Relations, one of its opponents testified that he would
not undertake to say what was the international law of Sweden,
South Africa or any other country, but that Attorney General
Harmon's opinion was a correct statement of international law
as practiced by the United States. With regard to this testi-
mony Mr. B. M. English, an assistant to the Legal Adviser of
the Department of State, testified as follows:

.« . It seems obvious, I think, that if there is any inter-
national law dealing with the subject of allocation of
international streams, that law is necessarily the same for
every nation, whether the United States, Mexico, Sweden,
or South Africa.

As for the Harmon opinion, the conclusion reached
therein that from the standpoint of international law
Mexico was entitled to no waters of the Rio Grande was
apparently based primarily on language used by the Su-
preme Court in the celebrated Schooner Exchange Case, to
the effect that the jurisdiction of a nation within its own
territory is necessarily exclusive and absolute and sus-
ceptible of only self-imposed limitations. It may be well
to point out that that cace did not deal with the question
of allocation of waters of international rivers or with the
alleged right of one State through which such a river
flows to do as it saw fit with the waters, or any other
related subject. The sole question before the court wag
whether the courts of the United States had jurisdiction

11

i ; hile wholly within
er a vessel of a foreign government w
El‘lg lb&:lrril:ol'ir.ﬁtl limits of the United States.”

Mr. English summarized his testimony as follows:

i ited States can
e , the contention that . . . the United n
pr(?[?s?ll:rdretfuse to arbi!tmt.é a'de{nan:lyl)t)l’lel\?{g:;(t:oef;og;::g:‘l];
ional waters of the Colorado is, to ss least, extremel)
ttl!f?t':ll?t]f::l.,l particularly whgn the Harmon opinion is viewed
in the light of the following: b entien be
i aties -
E The practice of states as evidenced by tre .
twf‘zl)l \'arif)ul.; countries, including the United Stat}’s,_ 1:3_
\;izling for the equitable apportionment of waters of in
"MEII?)MITli.::eézlcisions of domest_ic courts giving: egect ;g
the doctrine of equitable apporho(lilmf:i%eand rejecting,
£ ates, the Harmon doctrine. ) .
IJP{(E;’P]‘TLT“%?J&; E}feauthoriti.es on international law in
iti Harmon doctrine. . )
np?:iﬁllt]%‘l'l;o'l‘trh;il smelter arbitration, to which we re
ferred.®

Assistant Secretary of State, Dean Acheson, testified in part

as follows:

. The logical conclusion of the legal argument gtt;'eti';ﬁ
appromby of She Soeniy shmete o be Ut 4wt
nation by unilateral act in its kot L

rights of a downstream nation; s |
?ﬁl?"kit:hf ofL]egaI doctrine that can be seriously urged in
these times.?

Mr. Frank Clayton, Counsel for the United States section of

the International Boundary Commission, testified in part as
follows:

Iar : ini has never been
. Attorney-General Ilanpons opinion

'I‘oilmvodt nelilthgr by the United States or l‘)}y anyttoetmh;z)l;
country of which I am aware. ... I have ma g_anta ot
{o (Iigést the international {reaties on t.hl!:’: su Je'ct ;;r,e'er'ned
all those I have been ahlt;1 to ﬁ_ncg! theu:té:ritrllngo?}?l?he it
to be the protection of the existing usi -t e
‘ipari J 'y and the lower riparian country, witho
:'L[::llil'l:lmt;o:::;gtigg the doctrine of exclusive territorial

1 1 ] Treaty with
ing: re Committee on Foreign Relations on T7
M;ri!:nm}ii’rg;h!:gofo Utilization of Waters of Certain Rivers, T9th
Cong., 1st Sess. Pt. 5, pp. 1740-41 (1945).

8 Ibid., p. 1751.
® Ibid., p. 1762.
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sovereignty. Most of them endeavor to go further than
that and to make provision for expansion in both coun-
tries, both upper and lower, within the limits of the avail-
able supply.1?

3. SWEDEN-NORWAY: COMMON LAKES AND WATERCOURSES,
1905.

_ Article II. In accordance with the general principles of
international law, it is understood that the works men-
tioned in Article T [diversions, raising or lowering of
water levels] cannot be carried out in one of the two
s ates without the consent of the other, in each case
where such works, in influencing the waters situated in
the other state, would have the effect either of noticeably
impairing the use of a watercourse for navigation or float-
ing of timber, or of otherwise bringing about serious
changes in the waters of a region of a considerable area,
[translation] !

4. EcYPT, SUDAN, ETHIOPIA, ITALY, GREAT BRITAIN: THE
NiILE.

The history of the Nile contains several treaties and state-
ments by upper riparians recognizing Egypt's right to the flow
necessary to maintain its established irrigation.

In 1891 Italy agreed with Great Britain “not to construct,
on the Atbara, in view of irrigation, any work which might
gensibly modify its flow into the Nile.” 12

In 1902 Ethiopia agreed with Great Britain “not to con-
struct, or allow to be constructed, any work across the Blue
Nile, Lake Tsana, or the Sobat, which would arrest the flow
of their waters info the Nile, except in agreement with” the
British and Sudanese Governments.'® In 1906 a similar agree-
ment was made with the Congo Free State concerning two
tributaries of Lake Albert, a headwater of the White Nile.1

In 1925 the British High Commissioner in the Sudan as-
sured the Egyptian Foreign Minister that the British Govern-
ment “have no intention of trespassing upon the natural and

" Hearings, supra, Part 1, at 97-98,
11 Smith, p. 167.

12 Smith, p. 166,

13 Ihid., p. 166,

W Ibid., p. 168.
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historic rights of Egypt in the waters of the Nile, which they
recognize today no less than in the past.” ' This assurance
was repeated in an agreement of 1929, in which it was also
agreed that no measures would be taken in British-controlled
territory without Egypt's agreement, “which would, in such
manner as to entail any prejudice to the interests of Egypt,
either reduce the quantity of water arriving in Egypt, or mod-
ify the date of its arrival, or lower its level.” 1% In preparing
for the negotiations which led to this agreement, the British
Foreign Minister instructed his representatives as follows:
The principle is accepted that the waters of the Nile, that
is {o sav, ‘he combined flow of the White and Blue Niles
and their tributaries, must be considered as a single unit,
designed for the use of the peoples inhabiting their banks
according to their needs and their capacity to benefit there-
from: and, in conformity with this principle, it is reec-
ognized thal Egypt has a prior right to the maintenance
of her present supplies of water for the areas now under
cultivation, and to an equitable proportion of any additional
supplies which engineering works may render available in
the future!?

In recent discussions of the proposed Aswan High Dam, the
Sudanese Government has said: “It is not disputed that Egypt
has established a right to the volumes of water which she
actually uses for irrigation. The Sudan has a similar right.” 18
The Sudan fixes its “established right’” at 4 billion cubic meters,
and Egypt's at 48 billion.’ The two Governments agree that
new supplies if made available on the Nile must be appor-
tioned equitably, but disagree on the basis of the equitable

division.2®
5. BRAZIL-URUGUAY: LEGAL STATUS OF THE FRONTIER, 1933.

Article 19. Each of the two States shall be entitled to
dispose of half the water flowing in the frontier water-
courses.

13 Brit. TREATY SER., No. 17, p. 33 (1929).
1% Smith, pp. 212-14,

17 Paper reparding negotiations for a treaty of alliance with
Egyvpt, Egypt No. 1, Cmd. No. 3050, p. 31 (1928).

18 Tnr NiLe WATERS QUESTION, Min. of Irrigation and Hydro-
Electriec Power, Khartoum, p, 13 (1955).

19 Ihid., p. b,
20 Ihid., pp. 36-41.
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Article 20. When there is a possibility that the in-
stallation of plant for the ulilisation of the water may
cause an appreciable and permanent alteration in the rate
of flow of a watercourse running along or intersecting the
irontier, the contracting State desirous of such utilisation
shall not carry out the work necessary therefor until it
has come to an agreement with the other State.2!

6. DOMINICAN REPUBLIC-HAITI: TREATY OF PEACE, FRIEND-
SHIP, AND ARBITRATION, 1929.

This treaty, in addition to establishing arbitration proce-
dures, provides:

Article 10: 1In view of the fact that rivers and other
streams rise in the territory of one of the two States and
flow through the territory of the other or serve as hounda-
ries between them, the two High Contracling Parties un-
dertake not to earry out or be a party to any constructional
work calculated to change their natural course or to affect
the water derived from their sources.

This provision shall not be so interpreted as to deprive
either of the two states of the right to make just and
equitable use, within the limits of their respective terri-
tories, of the said rivers and streams for the irrigation
of the land or for other agricultural and industrial pur-
poses.”?

7. MULTILATERAL: CONVENTION OF GENEVA RELATING TO THE
DEVELOPMENT OF HYDRAULIC POWER AFFECTING MORE THAN
ONE STATE, 1923.

This convention was adopted by the Second International
Conference of Communication and Transit held at Geneva in
1923. The treaty was entered into by Austria, Belgium, Brit-
ish Empire, Brazil, Chile, Denmark, Free City of Danzig,
France, Greece, Hungary, Italy, Lithuania, Poland, Yugoslavia,
Thailand (Siam) and Uruguay. It has been ratified or adhered
to by: Great Britain, Denmark, Greece, New Zealand, Thailand
(Siam), Newfoundland, Hungary, Iraq, Panama, and Danzig.

That limitations are acknowledged to be imposed by exist-
ing international law appears unequivocally from the state-
ment in Article I that states are free to carry out in their
territory operations for the development of hydraulic power
“within the limits of international law”. The convention also

21181 L.N.T.S. 85-87.
22105 L.N.T.S, 223,

5
-
o
;
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prescribes joint studies in order to arrive at solutions most
favorable to the interests of the states conce.rngd as a whole.
Projected works are to give due regard to existing workfa. and
those under construction or already prpjef:ted. Construction by
upper riparians is subject to the prmclp!e of reasonableness
and to agreement whenever a state “demres_ téo c's:rry out op-
ions . . . which might cause serious preju ice”. )

el’;t;ll;! Indus (Rau) Commission2® said that if this conve_ntlon
may be regarded as typical, “it would seem to he. an inter-
national recognition of the general principle that inter-State
rivers are for the general benefit of all t!}e S’t,atea through
which they flow irrespective of politi'cal frontiers.” 24 .

The important substantive provisions of the convention are

as follows: 28
Article 1.

The present Convention in no way affer_:ta the rlght belontg-
ing to each State, within the limits of tlnternatlonal Iaw',l 0
carry oul on its own territory any operatlops for t_he develop-
ment of hydraulic power which it may consider desirable.

Article 2.

ould reasonable development of hydraulic power involve
intsc-};raatinraal investigation, the Contracting States cm_lcerned
shall agree to such investigation, which shall b_e carrlgd out
conjointly at the request of any one of them “fltl'[ a view to
arriving at the solution most favourable to their interests as
a whole, and to drawing up, if possible, a ﬁchem? qf develop-
ment, with due regard for any works already existing, under

struction, or projected. )
ml:ﬁutl;rl Colltt'actng' {State desirous of modifying a programme
of development so drawn up shall, if'necesazltry, apply.for a
fresh investigation, under the conditions laid down in the
ing paragraph.

pr;;:sdstitg) sh:fll Il)]e obliged to carry out a programme of de-
velopment unléss it has formally accepted the obligation to do

80.
Article 3.

If a Contracting State desires to carry out t_)perations fqr
the development of hydraulic power, partly on its own terri-

28 Discussed below, p. 32.
241 RrrortT OF THE INDUS CoMM., p. 22 (1942),
2536 L.N.T.S. 77.
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tory and partly on the territory of another Contracting State
or involving alterations on the territory of another Contract-
ing State, the States concerned shall enter into negotiations
with a view to the conclusion of agreements which will allow
such operations to be executed.

Article 4,

If a Coniracting State desires to carry out operations for
the development of hydraulic power which might cause serious
prejudice to any other Contracting State, the States concerned
shall enter into negotiations with a view to the conclusion of
agreements which will allow such operations to be executed.

Article b.

The technical methods adopted in the agreements referred
to in the foregoing articles shall, within the limits of the na-
tional legislation of the various countries, be based exclusively
upon considerations which might legitimately be taken into
account in analogous eases of development of hydraulic power
affecting only one State, without reference to any political
frontier.

Article 6.

Th_e agreements contemplated in the foregoing articles may
provide, amongst other things, for:

(a)  General conditions for the establishment, upkeep and
operation of the works:

(b) Equitable contributions by the States concerned to-
wards the expenses, risks, damage and charges of every
kind incurred as a result of the construction and op-
eration of the works, as well as for meeting the cost
of upkeep;

(¢) The settlement of questions of financial co-operation;

(d) The methods for exercising technical control and se-
curing public safety;

(e) The protection of sites:

(f)  The regulation of the flow of water;

(g)  The protection of the interests of third parties:

(h) The method of setlling disputes regarding the inter-

pretation or application of the agreements.
Article 7.
The establishment and operation of works for the exploita-
tion of hydraulic power shall be subject, in the territory of

each State, to the laws and regulations applicable to the estab-
lishment and operation of similar works in that State.

3

F

3
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Article 8.

So far as regards international waterways 'which, unde.:r tl‘;e
terms of the general Convention on the Regime of Navigable
Waterways of International Concern, are contgmplated as gub»
ject to the provisions of that Convention, all rights and _obllga-
tions which may be derived from agreements concluded in con-
formity with the present Convention shall be construed subject
to all rights and obligations resulting i;rom the general Con-
vention and the special instruments which have been or may
be concluded, governing such navigable waterways.

#* * * *

Article 12.

If a dispute arises between Contractling Stat?s as to thi
applicalion of the present Statute, and 1f_such dispute canlrlw
be settled either directly between the Parties or by some other
amicable method of procedure, the Parties to the fllspute may
submit it for an advisory opinion to the body gstabllshed. by'the
League of Nations as the advisory and technical orgam?:atu_ms
of the Members of the League in matters of c_ommunlcatwr}
and transit, unless they have decided or shall fl(.‘(!lde by _mutua
agreement 1o have recourse to some other advisory, arbitral or
judicial procedure.

; The plr')m‘is:ions of the preceding paragraph shall not be ap;
plicable to any State which represents tl}at the devg]opmerrt 0]
hydraulic power would be seriously detrimental to its nationa

economy or security.
* * * *

A protocol added to the convention reads as follows:

The provisions of the Convention do not in any way modify
the responsibility or obligations, imposed on States, as regard?
injury done by the construction of work.? for development o
hydraulic power, by the rules of international law.

.The»"present Protocol will have the same force._ effgct' and
duration as the Convention of today’s date, of which it is to
be considered as an integral part.

8.  MULTILATERAL: DECLARATION OF THE SEVENTH INTERNA-
TIONAL, CONFERENCE OF AMERICAN STATES, 1933.

This Conference had before it a report of a Fifth Sub-(.lom-
mittee on Industrial and Agricultural Uses of ‘Intgrnatmnal
Rivers which associated ‘“the right of every riparian state
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to the use of international waters for industrial, agricultural
or economic ends in general with the obligation of indemnify-
ing, repairing or compensating the damages occasioned by the
exploitation of other riparian or Jjurisdictional states of the
same waters.” 2 The Uruguayan delegate who wrote this report
stated during the discussions that the principles of the Decla-
ration were believed to be in current legal practice and have
been observed by Brazil, whose river network covers the greater
part of South America, as well as by Argentina and by his
own country,

The Mexican delegation made a general reservation to the
Declaration, but during committee discussions the Mexican
delegate stated he did not wish to discourage approval by the
committee. 27

The United States delegation made a reservation as fol-
lows: 28

The Delegation of the United States of America, be-
lieving that the Declaration . . . is nol sufficiently compre-
sensive in scope to he properly applicable to the particular
problems involved in the adjustment of its rights in the
international rivers in which it is interested, refrain from
giving approval to such declaration.

The complete text of the Declaration is as follows: 29

The Seventh International Conference of American States,
DECLARES:

1. In case that, in order to exploit the hydraulic
power of international waters for industrial or agricul-
tural purposes, it may be necessary to make studies with
a view to their utilization, the States on whose territories
the studies are to he carried on, if not willing to make
them directly, shall facilitate by all means the making of
such studies on their territories by the other interested
State and for its account.

2. The States have the exclusive right to exploit, for
industrial or agricultural purposes, the margin which is
under their jurisdiction, of the waters of international
rivers. This right, however, is conditioned in its exercise

6 FIRST, SECOND AND EIGHTH COMMITTEE, MINUTES AND ANTE-
CEDENTS, p. 178 (1933).

21 Ibid., p. 146,

?828 AJ.ILL., Supp. 60 (1934),
20 I'bid., 59-60,

19

imon the necessity of not injuring the_equal rig}_lt dpe _to
the neighbouring State over the margin under its juris-
diction. .

In consequence, no State may, without the consent of
the other riparian State, introduce into wa_ter courses of
an inlernational character, for the industrial or agricul-
tural exploitation of their waters, any alteration which
may prove injurious to the margin of the other interested
State. .

3. In the cases of damage referred to in the foregoing
article an agreement of the parties shall always be neces-
sary. When damages capable of repair are concerned, the
works may only be executed after _adjustment of the inci-
dent regarding indemnity, reparation or compensation of
the damages, in accordance with the procedure indicated
below. ) .

4. The same principles shall be applied to successive
rivers as those established in Articles 2 and 3, with regard
fo contiguous rivers. ) i

5. In no case either where successive or where c?ntln-
uous rivers are concerned, shall the works of industrial or
agricultural exploitation performed cause injury to the free
navigation thereof. .

6. In international rivers having a successive course
the works of industrial or agricultural exploitation per-
formed shall not injure free navigation on them but, on
the contrary, try to improve it in so far as posmb]_e. In
this case, the State or States planning the construction of
the works shall communicate to the others the result of
the studies made with regard to navigation, to the sole
end that they may take cognizance thereof. .

7. The works which a State plans to perform in inter-
national waters shall be previously announced to the other
riparian or co-jurisdictional States. The announcement
shall be accompanied by the necessary technieal docu_man-
tation in order that the other interested States may judge
the scope of such works, and by the_name of the tephmcal
expert or experts who are to deal, if necessary, with the
international side of the matter. .

8. The announcement chall be answered with}n a pe-
riod of three months, with or without observations. In
the former case, the answer shall indicate the name of
the technical expert or experts to be charged by the re-
spondent with dealing with the technical experts of th_e
applicant, and shall propose the date and place for consti-
tuting the MIXED TECHNICAL COMMISSION of tech-
nical experts from hoth sides to pass judgment on the
case. The Commission shall act within a period of six
months, and if within this period no agreement has been
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reached, the members shall act within a period of six
monthe, and if within this period no agreement has heen
reached, the members shall set forth their respective opin-
icns, informing the governments thereof.

9. In such ecases, and if it is not possible to reach an
agreement threugh diplomatie chann:ls, recourse shall be
had ta soeh procedure of coneilintion as may have been
adepted by the parties beforehand or, in the absence there-
of, to the procedure of any of the mullilateral treaties or
convention: in effeet in America.  The tribunal shall act
within a perind of three months, which may be extended,
and shall take into acconnt, in the award, the procecdings
of the Mixod Technieal Commission.

1. The parties shall have a month to state whether
they accept the concilintory award or no!. In the latter
erce and at the request of the interested partics the dis-
arrcement shall then be submitted to arbitration, the re-
speetive fribupal being conztituted by the procedure pro-
vided in the Second IHague Convention for the peaceful
solution of international conflicts.

“The Court, whose funetion is to decide in aecordance
with international law sweh disputes as are submitted
to if, shall apply: . . . (c) the general principles of law
recognized by eivilized nations;”

In numerous enses infernational courts have referred to gen-
eral principles of law as a source of international law and
have invoked them as a basis for their decisions.™
_ The congistent pattern of the practice of states in entering
mfo agreements coneerning uses of systems of international
waters may itsell be regarded as recognition of the existence
of general principles of law in that regard. Thus the ECE
Report,® while conceding that treaties “do not necessarily ex-
press a national principle or reflect customary practice,” states
that : l ‘

Nevertheless, the examination of these conventions igs of
value insofar as it provides a clue to the conception of
international law held by nations generally. If, in fact, the
fame preblem is resolved in the same way in a large
number of agreements, it may be concluded that that solu-
fl.tl!_l.l.‘i in line with the principles generally recognized by
civilized States,

- 2 = . =]
-‘»“Tl_w cases are calleeted in CHENG, GEN. PRINS. OF LAW AS
Arrricn By INT. CTS. AND ThIns, (1953).

M Pp, 201.5,

o
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In 1862 the Netherlands Government stated in a leiter to
its ministers in London and Paris that:

The Meuse being a river common both to Holland and
to Belgium, it goes without saying that both parties are
entitled to make the na_ural use of the stream, but at the
same lime, following general principles of law, each is
bound {n abstam from any action which might cause dam-
age to the other.®?

Professor Sauser-Hall, after reviewing the domestic law of
the United States, Switzerland, Italy, Germany and France,
concludes that a generally recognized principle is: “no diver-
sion of a stream which is of a character to strongly prejudice
other riparians or communities whose territories are bordered
by or traversed by the same stream.” % His view is that this
principle is a contribution by analogy of domestic law to in-
ternational law,

Professor Laulerpach!, now a judge of the International
Court of Justice, expresses the following view:

The responsibility of a State may become involved as
the result of an abuse of a right enjoyed by virtue of
International Law. This occurs when a State avails itself
o1 e right in an arbitrary manner in such a way as to
inflict upon ano her State an injury which cannot be justi-
fied by a legilimate consideration of its own advantage . . .
The dutly of the State not to interfere with the flow of a
rivir to the detriment of other riparian Sia es has its
source in the same principle. The maxim, sic utere two ut
alienim non lnedas [so use your own as not to injure
another’s property|, is applieable to relations of Stales no
less Lhan to those of individuals; it underlies a substantial
part of the law of torts in LEnglish law and the corre-
sponding brenches of other systems of law; it is one of
those genernl prineiples of law recognized by civilised
Sfates vhich the Permanent Court is bound to apply by
virtue of Article 38 of its Statute.!

[

“The Court, whose function is to decide in accordance
with international law such disputes as are submitted

32 Smith, p. 217.
I Utilisation Industrie'le s Flewves Internationaux, 83 RE-
cUEIL DES Cotns 517, Hasue Academy (1953).

I OrPPENTEIM'S INTERNATIONAL LAW, LAUTERPACHT, pp. 345-47,
8th ed. (1955).
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to it,' s._ha!t apply . . . (d) ... judicial decisions . ..as
Es;bs:dwry means for the determination of rules of
w,;”

1. INTERNATIONAL JUDICIAL DECISIONS

ge\'nral international arbitral awards have recognized the
existence of _the duty of a state in the exercise of its terri-
torial sovereignty to prevent its territory being used in a
manner causing injury to another state. No international de-
cision supporting any purported principle of absolute sover-
eignty has been found.

(1) Afghanistan-Iran (Persia) : Helmand River, 1872

Th?‘ award of Sir Frederick Goldsmid in this case provided

:Ea;‘.l t m} wor'ks_t;nr;zhto be carried out on either side calculated
iterfere wi e requigite supply of wat irrigati

on the banks of the Helmand.” a3 i witess fer Wzlgtion

(2) Ecuador-Peru: Zarumilla River, 1945

An arbitral award rendered by the Chane i
. 2 ellery of Brazil
(“Aranha formula”), accepted by the two Governments, states:

Peru tmdv!-tnken, within three years, to divert a part of
the Zarumilla River so that it may run in the old I;ml 80
as 10‘ guarantee the necessary aid for the subsistence of
the Ecuadorian populations located along its banks thus
ensuring Ecuador the co-dominion over the waters in ac-
cordance with international practice. (Trans.)

(3) Canada-United States: Air pollution, 1941

By a Convention of 1935 between the United Sta
Canada,® it was agreed to arbitrate certain questions tziis:ilrr:g
out.of the operation by a private corporation of a smelter at
Tratl.‘ B. C., near the United States boundary, resulting in
the discharge of sulphur dioxide and consequent injury to prop-

erty in the State of Washington. The tribunal consisted of :

Charles Warren of Massachusetts, Robert A. E G i
of Quebee, and Jan Frans Hostie of Belgiuml. e

bt I .::_ T J(’"N [ OVETT AND S“'l" F,; STE ¥ RS 3 Cou
I ¥ ASTERN IF‘H TA: AN A(‘ OUNT
OF THE JULRNE*S OF THE PF.RS“\N BOI‘N DARY OMMISSION lé EO—E I-
(4 b N

0 INFORME DEL MINISTRO DE LAS RE
J > DEL MINTS T LAS RELACIONES EXTE i
NaCION, p. 623 (Quito, 1946), FRTIRINES. . 6

3T U. S. TREATY SER, 893, 49 STAT. 3245, IV TRENWITH 4009.

23

By the convention Canada conceded liability for past in-
juries, and the tribunal first undertook to assess such damages.
With respect to the future the tribunal deemed itself required
by the Convention to determine to what extent, if any, the
smelter should be required to refrain from causing damage
in the State of Washington. The tribunal specifically posed
the question whether it was to apply the law of the United
States or international law, and concluded that it need not
answer the question because,

the law followed in the United States in dealing with the
quasi-sovereign rights of the States of the Union, in the
matter of air pollution, whilst more definite, is in con-
formity with the general rules of international law.8

In its discussion of the substantive issue the tribunal said:

No case of air pollution dealt with by an international
tribunal has been brought to the attention of the Tribunal
nor does the Tribunal know of any such case. The near-
est analogy is that of water pollution. But, here also, no
decision of an international tribunal has been cited or has
been found.

There are, however, as regards both air pollution and
water pollution, certain decisions of the Supreme Court of
the United States which may legitimately be taken as a
guide in this field of international law, for it is reason-
able to follow by analogy, in international ecases, prece-
dents established by that court in dealing with contro-
versies between States of the Union or with other con-
troversies concerning the quasi-sovereign rights of such
States, where no contrary rule prevails in international law
and no reason for rejecting such precedents can be ad-
duced from the limitations of sovereignty inherent in the
Constitution of the United States.?®

The fribunal then summarized the cases of Missouri v. Illi-
noig, 200 U.S. 496 (1906); New York V. New Jersey, 256 U.S.
296 (1921); New Jersey v. New York City, 283 U.S. 473 (1931);
and on the subject of air pollution, Georgia v. T'ennessee Cop-
per Co., 206 U.S. 230,,(1907), 237 U.S. 474 (1915). Referring
to these cases, and to a decision of the Federal Court of Switzer-
land in a suit between cantons relating to a “shooting estab-
lishment,” the tribunal concluded:

The Tribunal, therefore, finds that the above decisions,
taken as a whole, constitute an adequate basis for its con-

a3 35 A.J.LL. 684, T13 (1941).
39 Ibid., p. T14.
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clusions, namely, that, under the principles of international
law, as well as of the law of the United States, no State
!’I:lﬂ the right to use or permit the use of its tervitory
in such a manner as to cause injury by fumes in or to the
territory of another or the proporties or persons therein,
when the ease is of serious consequenee and the injury is
established by clear and convincing evidence.t?

In the conclusion of this portion of ils decision the tribunal
stated:

Considering the circumstances of the eaze, the Tribunal
holds that the Dominion of Canada is responsible in in-
ternat’onal law for the conduct of the Trail Smelter.
Apart irom the undertakings in the Convention, it is, there-
fore. the duly of the Government of the Dominion of
Canada to seo to it that this conduet should be in conform-
ity with the obligation of the Dominion under interna.ional
law as herein determined.'!

2. "“QUASI-INTERNATIONAL" JUDICIAL DECISIONS

It is the consensus of international legal authorities that
the decisions of national courts and commissions are valuable
rources of international law in analagous situations. As Pro-
fessor Lauterpacht has stated, custom being the sum total of
the acts of sfates showing a concordance sufficient to establish
a given principle as being accepted as law, the analogy of deci-
sions of domestie tribunals should he considered because they
are "acts" of states, Moreover, there is no reason to believe
that the inclusion in Article 38(d) of the Statute of the Perma-
nent Court of International Justice of “judicial decisions” as
subsidiary means for determining rules of international law,
was meant to refer only to decizions of infernational tribunals.12
In addition. there is no reason to helieve that opinions of
municipal tribunals may not be regarded as the “teachings” of
qualified publicists under Article 38(d).

(1) Switzerland

As early as 1878 the Swiss Federal Tribunal made an ap-
|\_rn:_=ch to the problem of water rights from a standpoint
similar to that required under international law. This involved

W0 Ihid., p. 716,

YUThid., pp. TI6-17.

12 Lauterpacht, Iecisions of Munieipal Courts as a Souree of In-
ternational Law, X BRIT. YEARROOK INTERNATIONAL LAW 65 (1929).
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a case which had begun as litigation between private parties
but at a later stage was given a quasi-international character
by the intervention of two Cantons. A private firm in Zurich
Canton built a dam for power development, which reduced the
flow downstream in Aargau Canton. Zurich had enacted a law
permitting erection of dams provided that loss to others was
prevented hy compensating works or that the parties reached
an agreement, but Aargau took the case to the Federal Tribunal.
The court dismissed the action on the ground that Aargau’s
right to a reasonable share of the flow was not infringed be-
cause the Zurich statute made equitable provision for the pro-
teetion of ripavian owners by means of a deposit for the con-
siruction of remedial works in Aargau.

In its decizien the starting point of the court’s reasoning
wis the equality of the Cantons, by virtue of which no Canton
might exervice its sovercign rights in such a way as to affect
{he sovereign rvights of another Canton. In the case of public
walters which extend over several Cantons, it followed from
the equality of the Cantons that none of them might take such
mensures upon its territory as might cause prejudice to the
otherg.1?

(2) Taly'

By a convention of 1914, France and Italy had provided for
joint regulation of the use of the waters of the river Roji,
which flows partly in each country. Article T of the conven-
tion provided that the parties would mutually refrain from
using the hydraulic power of the river or its {ributaries in
their respective jurisdietion in such a way as to lead to “a
noticeable modification of the existing régime and of the nat-
ural flow of the water in the terrvitory of the lower riparian
State”. A permanent international commission was set up by
the convention lo apply the principles therein agreed to,

Plaintiffs, alleging thal new power plants erected by defend-
anls on Ialian territory had adversely affected their rights in
the Roji, recovered a judgment (damages for breach of a pri-
vite contract referred to in the convention) in the French
courts.

'-").I“mith, p. 104, See alse Sehindler in XV AJ.LL, 149, 160, 170
(1921).

1 Qocicté Bnergie Blectrique du Littoral Méditerranéen v. Com-
pagnia Imprese Elettriche Liguri (Decision of Italian Court of
Cassation, February 13, 1939), ANNUAL DIGEST oF PUBLIC INTER-
NATIONAL Law CAzrs (Lauterpacht) 1938-40, No. 47.
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The present suit in the Italian courts was based on the
French judgment (under another convention giving the judg-
ments of the courts of either country the effect of res judicata
in the other).

The Court of Appeals of Genoa refused to recognize the
effect of the French judgment and was affirmed by the Court
of Cassation. ‘

The Court pointed out that since the activities of the de-
fendants could not have been carried on but by authorization
of the Italian government, the French suit had in effect been
an attempt to implead a foreign state, a matter beyond the
competence of a national court. As an alternative ground of
decision the court held that the treaty had destroyed the
eflicacy, as between private parties, of the contract relied on
by plaintiffs; and, by setting up an international commission,
had in any event ousted the jurisdiction of the ordinary courts.

In holding that the treaty had these effects on the contro-
versy, the court discussed in general terms the rules of law
applicable to international rivers:

International law recognises the right on the part of
every riparian State to enjoy as a participant of a kind
of partnership created by the river, all the advantages
deriving from it for the purpose of securing the welfare
and the economic and civil progress of the nation. . . .
Howm‘_m‘. although a State in the exercise of its right of
sovereignty, may subject public rivers to whatever régime
it deems best, it cannot disregard the international duty,
derived from that principle, not to impede or to destroy,
as a result of this régime, the opportunity of the other
States to avail themselves of the flow of water for their
own national needs.

The court went on to show that the conflict between the
rights of sovereignty and the duty of respecting the rights of
other riparian states was generally settled by means of trea-
ties—as evidenced by such navigation treaties as those affect-
ing the Rhine, the Scheldt, the Elbe, and the Danube. These,
the court said, illustrate “the principle of solidarity among
Statle; in the enjoyment of the important common sources of
wealth.”

(3) Germany*s
45 Wuerttembherg and Prussia v. Baden (The Donauversinkung

Case, German Staatsgerichtshof, June 18, 1927), ANNUAL DIGEST
?ga PUBLIC INTERNATIONAL LAW CASES (Lauterpacht), 1927-28, p.

7
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Between one point in Baden and another point in Wuerttem-
berg the Danube dries up during certain periods of the year.
The reason for this is that the geological composition of the
river bed is chalky and as a result large quantities of water
sink through crevices and after passing through underground
passages which run in a southerly direction, these same waters
emerge as the head waters of the river Aach in Baden and pass
along its short channel to Lake Constance.

This natural phenomenon gave rise to a legal controversy be-
tween Baden and Wuerttemberg. Wuerttemberg sought an
injunction restraining Baden from constructing and maintain-
ing dams and a water-power plant near Immendingen which
intensified the sinking of the Danube by forcing the stream
of water in the direction of the Aach. In addition, Wuerttem-
berg asked that Baden remove natural obstacles in the stream
near Moehringen which impede the flow of water.

Baden, on the other hand, asked that Wuerttemberg be en-
joined from constructing certain works near Fridingen which
were calculated to prevent the natural flow of water to the
Aach.

The court declared that it was bound to apply international
law as between members of the German Federation in matters
such as this where they acted as independent communities.

The court said that international law restricts the territorial
sovereignty of states, and considered that this fact gave rise
to a duty not to injure one another. The court then added:

International law contains no express rules relating to a
situation such as that with which the Court is confronted
in the present case. A natural phenomenon of this kind
takes place so seldom that no special rules of international
law have evolved in this matter. Accordingly, one has to
fall back upon the general principles of international law
concerning the flow of ihternational rivers as distinguished
from boundary rivers. The exercise of sovereign rights
by every State in regard to international rivers traversing
its territory is limited by the duty not to injure the in-
terest of other members of the international community.
Due consideration must be given to one another by States
through whose territories there flows an international
river. No State may subs'antially impair the natural use
of the flow of such a river by its neighbor. This prin-
ciple has gained increased recognition in international re-
lations, in particular in modern times when the increased
exploitation of the natural power of flowing waler has led
to a contractual regulation of the interests of States con-
nected by international rivers. The application of this
principle is governed by the circumstances of each par-
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ticular case. The intervests of the Slatea in question musl
be we'shed in an equitable manner agains. one another.
One mu,t conzidir not only the absolute injury eansed
to the neighborving State, but alse the relation of the
advanfage gamed by ene to “he injury caused to the other,

(4) The United Stales

Ceveral cazis have come hefore the United States Supreme
Court involving the diversion of waters by one or more states
to the injury of one or more other stales. Only a few of
them can he noled here.

(a) Kansas v. Colorado

Kansas in 1901 sought a decree to restrain Colorado from
diversion of the Arkansas River to the injury of Kansas.
Colerado by its legislation followed the rule that priorily of
appropriation for beneficial use governed the allocation of
available water, Kansas law followed the rule of equitable
apportionment even as between junior and senior prior ap-
propriationt.  In reply to the complaint of Kansas, Colorado
demurred, contended thatl, as a sovereign and independent state,
it was justified, if in its judgment its geographical situation
and material welfare so demanded, in consuming for beneficial
purposes all the waters within its territory, and that since
the =ources of the Arkansas River are in Colorado, it might
wholly deprive Kansas and its citizens of the water. The court
overruled the demurrer, reserving judgment on Colorado’s argu-
ment, and requiring it to answer the complaint so that all the
facts of the case would appear in the evidence presenled to
the court.* In the course of its opinion the court said:

Sittingr, ar it were, as an international, as well as a
domestic tribunal, we apply Federal law, state law, and
interpational law, as the exigencies of the particular case
may demand. 7

In ite final decision in 1907 the court dismissed the com-
plaint of Kansas, but it also rejected the argument of Colo-
rado. The court found that diversions in Colorado had caused
some detriment in Kansas. But the court weighed this detri-
ment against the benefit to Colorado, and declared that equality
of right and equity between the two states forbade any inter-
ference with existing diversions in Colorado. The court stated

1185 1.8, 125 (1902).
15 Ihid., p. 146,
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that Kansas could institute new proceedings wherever it ap-
peared that through material increase of diversion in Colorado
substantial interests of Kansas were being injured to the ex-
tent of destroying the equitable apportionment of benefits be-
tween the two states.®

(b) Wyoming v. Colorado

In 1911 Wyoming instituted proceedings to restrain Colo-
rado, and two Colorado corporations, from a proposed diver-
sion from the Laramie River to another watershed in Colorado.
The proposed diversion threatened to deprive Wyoming of
water it had been using for some time. The law of both
states followed the prior appropriation rule in regard to waters
within their own borders.

In its argument* Colorado expressly relied upon the opinion
of Attorney General Harmon,” which argument the court dis-
posed of as follows:

The conten ion of Colorado that she as a State right-
fully may divert and use, as she may choose, the waters
flowing within her boundaries in this interstate stream,
regardless of any prejudice that this may work to others
having rights in the stream below her boundary, cannot
be maintained. The river throughout its course in both
States is but a single stream wherein each State has an
interest which should be respected by the other. A like
contention was sct up by Colorado in her answer in Kansas
v. Colorado and was adjudged untenable. Further consid-
eration satlisfies us that the ruling was right.%!

The court divided the waters in accordance with seniority
of appropriation for beneficial use without regard to the bound-
ary between the two states.

(e) Nebraska v. Wyoming

In this case™ the controversy concerned the use of water
from the North Platte River, Nebraska alleging that diver-
sions in Wyoming and Colorado were in violation of the rule
of priority of appropriation in force in all three States and

depriving Nebraska of water to which it was equitably entitled.

9206 U.S, 46 (1907).

10 Brief in 259 U.S. 419, 437-38 (1922).
5021 Ors. ATTY.-GEN. 278 (1895).
51250 U.S. 419, 466 (1922).

52325 U.S. 589 (1945).

-
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The court applied the equitable apportionment rule, stating:

That does not mean that there must be a literal appli-
cation o1 the prioriiy rule. We stated in Colorado v,
Kansas, supra, that in determining whether one State is
“using, or threatening to use, more than its equitable share
of the bhenefits of a stream, all the factors which create
cquities in faver of one S.ale or the other must be weighed
as of the date when the controversy is mooted.” (320 U.S. p.
394). The case did not involve a controversy between two
appropriation States. But if an allocation between appro-
priation States is to be just and equitable, strict adherence
to the priority rule may not be possible. For example, the
economy of a region may have been established on the basis
of junior appropriations. So far as possible those established
uses should be protected though striet application of the
priority rule might jeopardize them. Apportionment calls
for the exercise of an informed judgment on a consideration
of many factors, IPriorily of appropriation is the guiding
principle.  But physieal and climatic conditions, the con-
sumptive use of water in the several sections of the river,
the character and rate of return flows, the extent of es-
tablished uses, the availability of storage water, the prac-
tical effect of wasteful uses on downstream areas, the
damage to upstream areas as compared to the benefits to
downstream areas if a limitation is imposed on the for-
mer —these are all relevant factors. They are merely an
illustrative, not an exhaustive catalogue. They indicate
the nature of the problem of apportionment and the deli-
cate adjustment of interests which must be made.

(5) The Indian Sub-Continent?3

Prior to the partition of the Indian Sub-Continent it was
divided into British India and the Indian States. British India
was divided into Provinces. The Indian States were internally
independent of British India, having their own laws and courts,
but by treaty were under the suzerainty of the British Crown
as to foreign affairs.

From 1858 to 1921 all irrigation matters in the Provinces
were under the authority of the Secretary of State for India,
a British Cabinet Minister. Irrigation matters in the States

51 Except as otherwise indicated, the account which follows is
based on a note by Manzur Qadir, Barrister-At-Law (Lincoln’s
Inn), Senior Advocate, Supreme Court of Pakistan. Mr. Qadir's
note appears in PRINCIPLES OF LAW (GOVERNING THE USES OF IN-
TERNATIONAL Rivers, Library of Congress Cat. Card No. 57-10830,
background material prepared for the Conference of the Interna-
tional Law Association, held at Dubrovnik, Yugoslavia, 1956.
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were under the authority of their rulers. Since the British
Crown headed the foreign affairs of the States, differences
among them and the Provinces were resolved by the Secretary
of State for India. )

In 1865 the Secretary of State for India established the
basis for the construction of new irrigation projects as follows:

. . . the only project which should be entertained by the
Government of India is the best that can be de_v!sml ir-
respective of the territorial bnundarigs of the B!“ll.lﬂh and
foreign stales, in the benefits of which the native States
should be allowed to participate on like terms with our
own subjects.

Disputes with respect to two river systems of the Indian
Sub-Continent are particularly illuminating:

(a) The Indus System

In 1897 the Government directed that the Montgomery Canal
Project (irrigation) for the Sutlej River not bg p_ut ipto effect
without providing for the “legitimate claim” to irrigation water
made by the State of Bahawalpur, a lower riparian. In 1903
the project was postponed upon recommendation of a C9m-
mission that additional study should be made of l.l}e claims
of “existing irrigation” in several of the lower riparian Prov-
inces and States.

In 1918 representatives of a Province and of two States
met to arrive at a distribution of water of the Sll{lc_i River,
part of the Indus system. The Chairman of the meeting apd
representative of the Government of India,. Sir Claude Hill,
suggested the following basic principle, which was accepted:

That in considering the method of disposing of the
waters made available for irrigation by the Sutlej Valley
Project, the general principle is recogm_zed that these
waters should be distributed in the best interests of the
public at large, irrespective of P.rovincml or State bounda-
ries, subject always to the proviso that established rights
are fully safeguarded or compensated for.. and thg\t f_ull
and prior recognition is given to the claims of riparian
owners, and that their rights in the existing supphr_,ls or
in any supplies which may hereafter be made available
in the Sutlej river below the junction of tlu? E}eas and
Upper Sutlej are fully investigated and are limited only
by the economic factor.

In 1935 there was created by statutory authority the Indus
(Anderson) Committee to deal with allocation of water among
States and Provinces asserting rights in the waters of the
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Indus Basin. Representatives of each of these Governments
were appointed to the Committee. The principle by which the
Committee was guided, and in which all its members concurred,
was stated as follows:

. . . that in allocat'ng water, the greatest good to the
grcatest number must be sough. without reference to
political boundaries.

Throughout its deliberations the Committee recognized that the
1865 order, which it cited, had established a basic principle
for the sharing of waters. The allocations of water adopted
by the Committee were approved in orders issued by the Gov-
ernment of India affirming the principle of equitable appor-
tionment of Indus Basin waters and that allocation agreements
and awards are binding until replaced by new agreement or
awards. None of the participants in these proceedings ever
protested the detailed allocations of water made by the Com-
mittec, but one State did condition its acceptance of allocations
on the speedy construction of certain projects to its benefit.

In 1937 authority over irrigalion was transferred to the
Provinces pursuant to the Government of India Act of 1935.
Differences between Provinces and States were to be resolved
by the central authority acting upon the advice of independent
commissions.  In 1939 Sind Province brought a complaint un-
der the 1935 Act on the ground that new diversions contem-
plated in Punjab Province would impair existing uses in Sind.
A Commission was established to hear the dispute, and other
interested States and Provinces were made parties and sub-
mitted their views. This Commission, officially termed the In-
dus Commission, came to be known as the Rau Commission
after the name of its Chairman, Sir Benegal N. Rau, later a
judge of the International Court of Justice.

The first action of the Rau Commission was to formu-
late a statement of principles of law governing the rights of
States and Provinces with respect to the waters. The par-
ticipants were invited {o comment upon these principles, and
after study, all of the participants accepted them and they
were again enunciated in the final report of the Commission.

The principles as stated for the Commission by Sir Benegal
N. Rau read as follows:

Subject to correction in the light of what you may have
to say, the following principles seem to emerge from the
authorities:—

(1) The most satisfactory settlement of disputes of this
kind is by agreement, the parties adopting the same

e
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technical solution of each problem, as if they were
a single community undivided by political or admin-
istrative frontiers. (Madrid Rules of 1911 and Ge-
neva Convent.on, 1923, Articles 4 and 5).

(2) 1i once there is such an agreement, that in iself
furnishes the “law” governing the rights of the sev-
eral parties until a new agreement is cnnch;dml.
(Judgment of the Permanent Court of International
Justice, 1937, in the Meuse Dispute between Holland
and Belgium).

(3) If ‘here is no such agreement, the rights of the sev-
eral Provinces and States must be determined by
applying the rule of “equitable apportionment”, ench
unit gelting a fair share of the water of the common
river (American decisions). o

(1) In the general interests of the entire community in-
habiting dry, arid territories, priority may usually
have (o be given to an earlier irrigation project over
a later one: “priority of appropriation gives superi-
ority of right” (Wyoming v. Colorado, 269 U.S. 419,
459, 470). ) )

(5) TFor purposes of priority the date of a project is not
the date when survey is first commenced but _thc-
date when the project reaches finality and there is a
fixed and definite purpose to take it up and carry it
through (Wyoming v. Colorado, 259 U.S. 419, 4!14.
495: Connecticut v. Massachusetts, 282 U.S. 660,
667, 673).

(6) As bhetween projects of different kinds for the use
of waler, a suitable order or precedence might be (i)
use for domestic and sanitary purposes; (ii) use for
navigntion and (iii) use for power and irrigation
tJonrnal of the Society of Comparative Lvmf_&l:ttmn.
New series, Volume XVI, No. 35, pages 6, 7).

These principles, and the results of the Commis’siﬁn's delib-
erations, were subsequently followed in the negotiations lead-
ing to an agreement that was to govern future :tllounlmu. of
waters between the parties. This agreement never came into
full offect because of the partition of the Sub-Continent before
certain financial differences were resolved.

(b) The Deccan System

In 1892, the British Indian Provinee of Mnd.t'as :End the State
of Mysore, after a dispute as to their respective rights, nm'nlvd
to eertain rules regulating the uses of the waters of the thir-

51 Rerort oF THE INpus (RAav) Commission 10-11 (1942).
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teen rivers in which Mysore had claimed superior rights as an
upper riparian state. These rules speak for themselves:

Rules defining the limits within which no new Irrigation
works are to be constructed by the Mysore Siate with-
out previous reference to the Madras Government, 1892,

Rule 1. [definition of “new irrigation work".]

Rule 2. The Mysore Government shall not, without the
previous consent of Madras Government or before a de-
cision under Rule 4 below build: (a) any “New Irriga-
tion Reservoirs” across any part of the thirteen main
rivers . . . or across any stream . . . (below certain speci-
fied points) or in any drainage area . . . (below certain
specified points), or (b) any new anikat across the minor
(specified) streams . . . or across any (other specified)
streams or across (certain specified) major streams , . ,
lower than (specified) points . . ..

Rule 3. When the Mysore Government desires to construct
any “New TIrrigation Reservoir” or any new anikat re-
quiring the previous consent of the Madras Government
under the last preceding Rule, then full information re-
garding the proposed works shall be forwarded to the
Madras Government, and the consent of that Government
shall be obtained previous to the commencement of the
work. The Madras Government shall be bound not to
refuse such consent except for the protection of preserip-
tive right already acquired and actually existing, the ex-
istence, extent and nature of such right, and the mode
of exercising it being in every case determined in accord-
ance with law on the subject of prescriptive right to use
of water and in accordance with what is fair and reason-
able under all the circumstances of each individual ease,
Rule 4. Should there arise a difference of opinion be-
tween the Madras and Mysore Governments in any case
in which the consent of the former is applied for under
the last preceding Rule, the same shall be referred to the
final decision either of arbitrators appointed by both Gov-
ernments or of the Government of India.

Rule 5. (After reciting that the consent to certain new
irrigation works had been given, this rule went on to pro-
vide) “Should, owing to the omission of Mysore Govern-
ment to make or maintain these works in a reasonably
adequate standard of safety, irrigation works in Madras
be damaged, the Mysore Government shall pay to the
Madras Government reasonable compensation for such
damage.”

Rule 6. The foregoing rules shall apply as far as may be
to the Madras Government as regards streams flowing
through British territory into Mysore.

§
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Appended to these rules was a detailed progedure, based' on
engineering technicalities, for securing an equitable apportion-
ment of the waters concerned. ‘

A further dispute having arisen, the matt?r was refer rgd
to arbitration. The arbitrators’ award was given in 1914, in
accordance with the agreed rules quoted above.

“The Court, whose function is to decide in accordfmce
with international law such dispules as are submitted
to it, shall apply . . . (d) . . . the teac!{,mgs of the
most highly qualified publicists of H_Le various nations,
as subsidiary means for the determination of rules of

law;"”
1. INDIVIDUAL PUBLICISTS

It is remarkable that only a few of _the publici_st.s }:vho have
considered this subject maintain the view that riparians hmfe
unlimited sovereign rights to use at will the waters in their
territory, and that the great majority of them come to the con-
clusion that the essence of international la_w upon the rr}atter is
the principle of mutual rights and'obhgat!ons between cré‘
riparians in their uses of systems of mternatlon?,l waters, anh.
in the event of competing uses, equitable apportionment of the

‘aters or of their benefits. =
“%E:rher“" characterizes the view of absolute territorial sov-
ereignty as .

s an individualistic, anarchical conception of in-
ll')::.';::llti!tlmﬂ?llll lr:m-, in which selfish interestg are exclusively
taken as the rule of conduct and no solution is oft:ereq re-
garding the opposite interests of upper and lower riparians.
(Trans.)b

Andrassy, in lectures at the Hague Academy _of Interna-
tional Law, made a detailed analysis of the stud_les of pu]b_-
licists, and concludes that international law dogs impose ob i-
gations on co-riparians.’? Andrassy has also relvlewed the postl-
tion of the few publicists supporting the view of- absolut;
sovereign rights.’® He disagrees and affirms the existence o

5 Loe. eit., p. 104, note 2 supra.

50 Ibid., p. 15.

57 Les Relations Internationales de Voisinage, 79 RECUEIL DES
Cours 104 (1951).

58 UTILISATION DES EAUX INTERNATIONALES NoN MA_RIT!MF,S (rEN
DEHORS DE LA NAVIGATION), Institut de Droit International (1957).
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principles in limitation of sovereignty. The alleged principle
of absolute sovereignty has never been acted upon by any state
nmf must be relegated to the realm of abstraction.

Sauser-Hall's lectures at the Hague Academy of Internalional
Ln'w .}m\'o been referred to above in connection with general
principles of law."® He also urges the evolution of rules “in a
manner wllich will reconcile, as harmoniously as possible, the
g?:::::?l’!“('_lr‘:-t::‘r::)t:ﬂ of each State with those of other interested

Lauterpacht, in addition to his views quoted above in regard
to general principles of law, also says:

Like independence, territorial supre p i
an l!nlir_nih'd liberty of action. . . . lz‘\“g]:l‘t:g (i'l:w:pilt]gtofli‘iig
l!.‘!'l'l_tn_l‘l:ll supremacy, is not allowed to al‘tPr the natural
conditions of its own territory to the diﬂmlvant.ago (;f U;e
lyntu;'nl conditions of the territory of a neighbouring State—
for instance, to stop or to divert the flow of a river which
runs from its own into neighbouring territory.™
B_nl the flow of not-national, boundary and international
rivers is not within the arbitrary power of one of tf;e
riparian S_t:l!(‘s. for it is a rule of International Law that
no St:llo_ is allowed to alter the natural condition of its
own territory to the disadvantage of the natural conditions
of the territory of a neighbouring State. For this reason
a State iz not only forbidden to stop or divert the fiow
r:f a4 river ‘\\'hw_h runs from its own to a neighbouring
State, but _Ilkowlse to make such use of the waler of the
;:}’il’:;lp:\liﬁr;'lilflll'l'f causes ]:!amzer to the neighbouring State

‘ents it from maki ; -
Fvbe on He patoe making proper use of the flow of the
hki\i regard:«htho u_tli!isatinnhof the flow of [international]
akes . . ., the position is LF i ¥
utilizsation of th!e flow '(laf rivt;‘:;-:;.‘:“"me anale e

Brierly® observes that:

The practice of states, as evidenced in the controversies
which have arisen about this matter, seems now to ﬁdlmit
that {‘:lch_ state concerned has a right to have a river sys-
tem considered as a whole, and to have its own intcl‘;eslls

W, 21

“Loe. eit., p. 474,

" Loe. eit., pp. 290-91,

%2 Laoe. eit., pp. 474-75.

3 Loe. eit,, p. 477, n. 2.

THE LAw oF NATIONS, pp. 204-205, 5th ed. (1955).
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weighed in the balance against those of other states; and
that no one state may claim to use the waters in such a
way as to cause material injury to the interest: of an-
other, or to oppose their use by another state unless this
causes material injury to itself. This principle of the
“equitable apportionment” of all the benefits of the river
system between all the states concerned is clearly not a
single problem which can be solved by the formulation of
rules applicable to rivers in general; each river has its
own problems and needs a system of rules and adminis-
iration adopted to meet them. The way of advance seems
therefore to lie, as Professor Smith suggests, in the con-
stitution of authorities to administer the benefits of par-
ticular river systems.

Latin American publicists are also in accord with the basic
principles of mutual rights and duties of co-riparians of a sys-
tem of international waters. Typical of their views are the re-
marks of Professor Cardona of Mexico:

The internationality of river basins presupposes a com-
bination of rights and duties that are common to the
neighboring states. . . . It follows that the legal order that
governs this combination of rights and duties affects the
excrcise of the territorial sovereignty of each state over
its own territory.

The principle applicable to this order, and one which is
amply recognized in international law, is that a state may
oxercise its rights of territorial sovereignty in the form
and to the degree that it deems desirable but on the condi-
tion that it does not impair the right of a neighboring
state. (Trans.)

Professor Cardona’s conclusion is that international law
poses a “just distribution of the uses between the two parties”
on the basis of present and future needs.%

The ECE Report%® summarizes the views of twenty-five pub-
licists of the 19th and 20th centuries, only one of whom, viz,
Lauterpacht, is referred to above. The Report finds that only
three, or possibly four, of them maintained the view that ri-
parians have unlimited sovereign rights to use at will the
waters in their territory. The Report, upon the basis of its
study of the various sources of international law, expresses its

own conclusions as follows: 07

im-

a5 Bl Régimen Juridico de los Rios Internacionales. Hh6 REVISTA
pE DERECHIO INTERNACIONAL, pp. 24, 26 (La Habana, No. 111, 1949).

o Pp, H1-68.
87 Pp. 209-213.
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CONCLUSIONS

. The purpose of this study, it need hardly be repeated,
Is primarily to supply the various governments wi.h full
and impartial documentation on a particular and impor-
tant problem of public international law.

It is in that spirit that we shall attempt to selec: cer-
tam' common principles derived from the preceding study.

We have found that when a waterway crosses two or
more territories in succession, each of the Sta'es con-
cerned possesses righs of sovereignty and ownership over
th_o section flowing through its territory. The same ap-
p!ws to frontier waterways. Each state possesses equal
rights on either side of the boundary line.

I[mvp_vor. hydro-electric development works carried out by
21& rtlpnrmn State may adversely affect the other riparian
State.

Within what limi's and under what conditions can such
developments be carried out?

None of the theories elaborated to limit the sovereignty
of a State can well withstand critical analysis. Such sov-
ereignty exists and it is absolute. Each riparian State
h:m. a right of ownership over the section of the waterway
u.'h!ch traverses it, and this right restricts the freedom of
action of the others. Nevertheless, the fact that each
State is obliged to respect the right of ownership of the
other States in no way impairs its sovereign power. On
the contrary this power resolves itself into the consen:
which the State may give for the execution of the works,
and finds expression in the agreement.

It is fo_und_in practice that such agreement is the rule
when a riparian State may be adversely affected by any
alteration made to the hydraulic system by another ripar-
ian State.

Physically, a waterway constitutes an indivisible unit.
Ppl:thal frontiers, which change from time to time with
historical events, may alter the apportionment of rivers,
but the latter still follow their unchanging course. More-
over, waterways have a natural mission to perform; that
of serving the interests of the commonalty of mankind.
It is difficult to establish priorilies among these interests,
and consequently difficult to classify the uses to which the
waterways can be put. The intrinsic importance of each
of them is a part of this difficulty, and the advancement
of the common weal implies to some extent the develop-
ment of the use of waterways.

. This idea of community of interests and of equity and
International comity should faciliate the conclusion of the
necessary agreements.

. In the particular case of hydro-electric development, it
18 no use concealing the fact that difficulties may arise
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varying according to the interests at stake. The relative
importance of the latter are completely different for any
given State according as it is situated downstream or up-
stream. The absolute value of the injury likewise varies
considerably. .

Hence the following principles would appear to emerge
from the foregoing:

A State has the right to develop unilaterally that sec-
tion of the waterway which traverses or borders ils terri-
tory, insofar as such development is liable to cause in the
territory of another State, only slight injury or minor in-
convenience compatible with good neighbourly relations.

On the oher hand, when the injury liable to be caused
is serious and lasting, development works may only be
under.aken under a prior agreement.

Conversely, a State has no right to oppose the hydro-
clectric development of a section of an international water-
way situated in the territory of another State if this will
entail only slight injury to itself. In the event of serious
injury, the States concerned should enter into negotiations
and supply each other in advance with all the information
necessary for the execution of the projects in hand.

Is it possible, however, to establish a eriterion as a basis
for the distinclion between slight and serious injury?

* * * *

. . The truth is that it is impossible to lay down any
hard and fast principle; only appraisement of the injury
inflicted in concrete cases can determine how serious it is.
But since a formula must be found, that of good neigh-
bourly relations will be retained.

The concept of injury in international law is very com-
plex indeed. It is difficult to set an absolute limit beyond
which the injury is sufficient to provide legitimate grounds
for opposing the action taken by another State.

Should the criterion for a distinction be sought in the
absolute value of the development works to be carried out,
i.e., the international economic advantages they represent,
or rather in the extent of the modification caused to the
“essential and utilizable” character of the waterway; or
finally—which would seem preferable—in the relative value
of this medification in relation to the utility of the develop-
ment ?

If a slight injury is to be taken into account, the danger
is that a State may for a trivial reason refuse to take
part in the necessary development. The limit therefore
depends on the good will of States, on their readiness to
negotinte and on the good relations between them. And
if they sustain slight injury as a result of good neigh-
bourly relations, that merely gives them the right to take




part in the negotiations in order to claim fair compensa-
tion.

In studying the additional clauses we have seen examples
of this compensation for injury being made in the form
of power supplies. We have also seen the considerable
extent to which these negotiatons, essential in the case of
hydroeleetrie development, are facilitated by the appoint-
ment for that purpose of a joint commission composed of

technicians,
* » * *

2. ASSOCIATIONS OF INTERNATIONAL LAWYERS

No summary of the views of publicists would be complete
without reference to the work at the international level of
private associations of international lawyers.

(1) The Institut de Droit International

The Institut at its meeiing in 1910 had before it a motion
with the object of “determining the rules of international law
relating to international rivers from the point of view of the
utilisation of their energy.” This motion was carried and
Professor von Bar of Gittingen University was asked to pre-
sent a report on the subject at the next meeting of the Institut
in Madrid in 1911.°% The report was not confined to hydro-
electric uses, but included “general exploitation” as well."

The text as adopted is preceded by general considerations
which affirm that the physical interdependence of riparians
excludes the absolute autonomy of any one riparian in the
exploitation of a system of international waters. These rules,
the text of which follows, greatly influenced the substance of
many subsequent treaties.

Madrid Declaration

INTERNATIONAL REGULATIONS REGARDING THE

USE OF INTERNATIONAL WATERCOURSES FOR

PURPOSES OTHER THAN NAVIGATION, ADOPTED

BY THE INSTITUTE OF INTERNATIONAL LAW AT
MADRID, APRIL 20th, 1911.

I. When a stream forms the frontier of two States,
neither of these States may, without the consent of the

M ECE Report, p. 46,

8 The report is published in the Institut’s ANNUAIRE, vol. 24,
p. 170 (1911).
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other, and without special and valid legal title, make or
allow individuals, corporations, ete. to make alterations
therein detrimental to the bank of the other State. On
the other hand, neither State may, on its own territory,
utilize or allow the utilization of the water in such a way
as seriously to interfere with iis utilization by the other
State or by individuals, corporations, etc. thereof.

The foregoing prov.sions are likewise applicable to a
lake lying between the territories of more than two States.

II. When a stream traverses successively the terrilories
of two or more States:

1. The point where this stream crosses the frontiers of
two States, whether naturally, or since time immemorial,
may not be changed by establishments of one of the States
without the consent of the other;

2. All alterations injurious to the water, the emptying
therein of injurious matler (from factories, ete.) is for-
bidden;

3. No es.ablishment (especially factories utilizing hy-
draulic power) may take so much water that the constitu-
tion, otherwise called the utilisable or essential character
of the stream shall, when it reaches the territory down-
stream, be seriously modified;

4. The right of navigation by virtue of a title rec-
ognized in international law may not be violated in any
way whatever;

5. A State situated downstream may not erect or allow
to be erected within its territory constructions or esiab-
lishments which would subject the other State to the
danger of inundation;

6. The foregoing rules are applicable likewise to cases
where streams flow from a lake situated in one Slate,
through the territory of another State, or the territories
of other States;

7. 1t is recommended that the interesied States appoint
permanent joint commissions, which shall render decisions,
or at least shall give their opinion, when, from the build-
ing of new establishments or the making of alterations in
existing establishments, serious consequences might result
in that part of the stream situated in the territory of
the other State.7

The Institut has recently appointed a new committee charged
with the function of presenting a draft text defining the rules
of international law on this subject. The rapporteur of the

i ECE Report, p. 261; 24 ANNUAIRE 170.
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committee, Mr. Juraj Andrassy of Yugoslavia, has produced a
preliminary report™ for submission to the committee, in which
he upholds, as a matter of existing international law, the
principle of mutual rights and duties between co-riparians of
a system of international waters. This report contains a list
of questions of which the following are of special interest:

V. Are there any rules governing the use of interna-
lllOl‘.';‘ll walers to be found in existing international
aw?

VI. Should the work be confined to isolating the rules
existing at present, or should rules de jure condendo
be formulated?

VII. What principles and rules bearing on the subject
can be isolated in positive international law?

VIII. In particular, what is thought of the following
rules:

1. Every State has the right to make the great-
est possible use of the waters which flow through
or along its territory, provided that it respects
the corresponding right of the States having an
interest in the same waterway or river system,
and subject to any limitation imposed by inler-
national law in general or by the limitations
embodied in the following provisions in this draft.
2. No change may be made to an international
waterway that results in appreciable damage to
the territory of another State.

3. The foregoing notwithstanding, a riparian
State may not raise an objection against the fact
that another riparian State concerned derives ad-
vantages from the use of a common waterway on
a basis of equality of rights. Equality of rights
should be construed to mean that riparian States
have an equal right to use the waters of such
waterway in accordance with their needs.

4. Likewise, such objection may not have the
effect of preventing a State concerned from bene-
fitting to the greatest possible extent from the use
of existing waters, but the beneficiary State must
ensure that the objecting State shall be able to
deri\'lodthe proportionate advantages to which it is
entitled.

IX. Should it be mandatory for a State which intends to
develop a waterway in which other States have an

71 See above n, 58, p. 133.
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interest to request the consent of those States, and,
if so, to what extent?

X. To what extent is the rule of the respect for ac-
quired rights (priority of use) applicable?

XI. Should the foregoing rules be amended or completed
by reference to equity, and, if so, what factors
should be taken into account?

XII. If it is considered that all or any of the aforesaid
rules are not rules in positive law, is it agreed that
they should be proposed de jure condendo?

XIII. In the event of a conflict of incompatible interests,
can an order of priority be established among the
various methods of use? What order, if any, is con-
sidered appropriate?

X1V. Should the draft resolution embody in terms a
recommendation to the States concerned to come to
an agreement for the fuller concerted use of the
waters naturally available to them and to contem-
plate the joint development of whole systems or
parts of systems, if that seems likely to enable
them to be better used?

(2) The International Law Association

This Association at its thirty-ninth Conference in Edinburgh
in 1954 esiablished a committee, under the Chairmanship of
Professor Clyde Eagleton of the United States, to propose a
statement of principles upon which could be formulated rules
of international law concerning systems of international waters.
At its next Conference at Dubrovnik, Yugoslavia, in 1956, the
Association had before it a first report of the committee which
had been circulated among the members, and a second report
which was read at the Conference. In addition there were
placed Wefore the Conference the written comments of several
members of the Association.

The Conference also had before it a dissenting report by a
member of the committee, Mr. S. M. Sikri, Advocate-General of
the Punjab.? Mr. Sikri’s report adopted the view that a ri-
parian of a system of international waters is under no legal
obligation to its co-riparians with respect to waters of the
system while in its territory. This view was rejected by unani-
mous vote.

72 Members of the Association, among whom is included the author
of this study, hold their membership as, and act only in, their
individual capacity as lawyers, but many of the members are gov-
ernmental officials,
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The Conference adopted a resolution calling for enlargement
of the committee, the continuation of its study, and a further
report to be made at the next Conference of the Association.”

The resolution also set forth a statement of principles as fol-
lows : 74

INTERNATIONAL LAW ASSOCIATION
DUBROVNIK CONFERENCE, 1956

THE USES OF THE WATERS OF INTERNATIONAL
RIVERS

RESOLUTION adopted unanimously Friday, August 31,

moved by: Mr. C. W. van Santen of the Netherlands
seconded by: Mr. M. C. Setalvad, Attorney-General of
India
seconded by: Mr. Seidl-Hohenveldern of Austria
seconded by: Mr. Manzur Qadir, Senior Advocate,
Supreme Court of Pakistan

The Conference of the International Law Association held at
Dubrovnik, 1956,

having considered the first Report of its Committee on the
Uses of the Waters of International Rivers and the statement
of principles contained therein as revised by the Committee in
the light of the comments of certain of the Branches and mem-
bers of the Association and the deliberations of this Confer-
ence,

Commends the Committee for its work and adopts the following
statement of principles as a sound basis upon which to study
further the development of rules of international law with
respect to international rivers:

I An international river is one which flows through or
befween the territories of two or more states.

IT A state must exercise its rights over the waters of
an international river within its jurisdiction in ac-
cordance with the principles stated below. s

IIT  While each state has sovereign control over the in-
ternational rivers within its own boundaries, the
state must exercise this control with due considera-
tion for its effects upon other riparian states.

™ This Conference will be held in New York City, September,
1958,

7 PrINS. OF LAW GOVERNING THE Uses oF INT. RIVERs, Lib. of
Cong. Cat. Card No. 57-10830,
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IV A state is responsible, under international law, for
public or private acts producing change in the ex-
isting regime of a river to the injury of another
state, which it could have prevented by reasonable
diligence.

V In accordance with the general principle stated in
No. 111 above, the states upon an international river
should in reaching agreements, and states or tribu-
nals in settling disputes, weigh the benefit to one
state against the injury done to anof.her through a
particular use of the water. For this purpose, the
following factors, among others, ghould be laken
into consideration:

(a) The right of each to a reasonable use of the
water.

(b) The extent of the dependence of each state upon
the waters of that river. ) _

(¢) The comparative social and economic gains ac-
cruing to each and to the entire river commu-
nity.

(d) Pre-existent agreements among the states con-
cerned. _

(e) Pre-existent appropriation of water by one
state.

VI A state which proposes new works (construction, di-
version ete.) or change of previously existing use
of water which might affect utilization of the
water by another state must first cpnsult with the
other state. In case agreement is not reached
through such consultation, the s.tates (:011_(:91:'[1(?(]
should seek the advice of a technical commission;
and if this does not lead to agreement, resort
should be had to arbitration.

/ reventable pollution of water in one state which
v tli)oes substangal injury to another state renders the
former state responsible for the damage done.

3 So far as possible, riparian states should join with
i cq-:?eh (l;ther pto make flfll utilization of the waters of
a river, both from the viewpoint of the river basin
as an integrated whole, and from the viewpoint of
the widest variety of uses of the water, so as to

assure the greatest benefit to all.

* * #® *

(3) The Inter-American Bar Association

This Association at its Conference in November, 1957,.gave
consideration to principles of law governing systems of inter-
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n_ationn] waters and adopted a resolution calling for the estab-
lishment of a committee to examine the subject further and
prepare a report for its next Conference. The resolution also
set forth a statement of principles as follows: 7

TENTH CONFERENCE OF THE
INTER-AMERICAN BAR ASSOCIATION
Buenos Aires, November 19, 1957

RESOLUTION

[ADOPTED BY UNANIMOUS VOTE BY THE FIRST COM-
MITTEE OF THE TENTH CONFERENCE., AND APPROVED
WITHOUT DISSENT BY THE EXECUTIVE COUNCIL AND
THE PLENARY SESSION OF THE INTER-AMERICAN
BAR ASSOCIATION.]

THE TENTH CONFERENCE OF THE INTER-
AMERICAN BAR ASSOCIATION

RESOLVES

_I. -That the following general principles, which form part of
existing international law, are applicable to every water-course
or system of rivers or lakes (non-maritime waters) which may
traverse or divide the territory of two or more states; such a
system will be referred to hereinafter as a “system of inter-
national waters”.

1. Every state having under its jurisdiction a part of a
system of international waters, has the right to make use
of the waters thereof insofar as such use does not affect
:}r!x‘prs_ol}: the equal right of the states having under their
Jurisdiction other parts of the system.

2. States having under their jurisdiction a part of a sys-
tem of international waters are under a duty, in the ap-
plwal_mn of the principle of equality of rights, to recognize
the right of the other states having jurisdiction over a part
of the system to share the benefits of the system taking as
the basis the right of each state to the maintenance of
the status of its existing beneficial uses and to enjoy, ac-
cording to the relative needs of the respective states, the
benefits of future developments. In cases where agreement
cannot be reached the states should submit their differences
to an international court or an arbitral commission,

3. State:s having under their jurisdiction part of a sys-
tem of international waters are under a duty to refrain
from making changes in the existing regime that might

7 The proceedings have not yvet been published.
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affect adversely the advantageous use py one or more other
States having a part of the system under their jurisdiction
except in accordance wilh: (i) an agreement with the
state or states affected or (ii) a decision of an interna-
tional court or arbitral commission.

4. The foregoing principles do not alter the norm of
international law (hat if the territory over which flow the
waters of an international system is of such a nature as
to provide a particular benefit, that benefit may be en-
joyed exclusively by the state having jurisdiction over that
territory, it being understood that such enjoyment will be
in conformity with principle 3.

* * * *

VIII. Conclusions Regarding Principles of Customary
International Law Governing Systems of
International Waters

It is believed that any examination, such as the foregoing,
of the sources of international law demonstrates that there are
principles of international law governing systems of interna-
tional waters in the sense that if issues with regard thereto
were to be posed before an international tribunal it would pro-
nounce judgment in accordance with such principles.

Bearing in mind that as used in this study “system of in-
ternational waters” refers to an inland watercourse or lake,
with its tributaries and distributaries any part of which lies
within the jurisdiction of two or more stales, and “riparian”
and “co-riparian” refer to states having jurisdiction over parts
of the same system of international waters—it is believed that
an international tribunal would deduce the applicable principles
of international law to be along the following lines:

1. A riparian has the sovereign right to make maximum
use of the part of a system of international waters within
its jurisdiction, consistent with the corresponding right
of each co-riparian.

Comment: The doctrine of sovereignty is a fundamental
tenet of the world community of states as it presently exists.
Sovereignty exists and it is absolute in the sense that each
state has exclusive jurisdiction and control over its territory.
Each state possesses equal rights on either side of a boundary
line. Thus riparians each possess the right of exclusive juris-
diction and control over the part of a system of international
waters in their territory, and these rights reciprocally restrict
the freedom of action of the others.
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2(a) Riparians are entitled to share in the use and
benefits of a system of international waters on a just and
reasonable basis.

(b) In determining what is just and reasonable, ac-
count is to be taken of rights arising out of

(1) agreements

(2) judgments and awards, and

(3) established lawful and beneficial uses;
and of other considerations such as

(4) the development of the system that has already
taken place and the possible future development,
in the light of what is a reasonable use of the
water by each riparian,

(5) the extent of the dependence of each riparian
upon the waters in question, and

(6) comparison of the economic and social gains ac-
cruing, from the various possible uses of the
waters in question, to each riparian and to the
:_ntire area dependent upon the waters in ques-
ion.

Comment: The foregoing is an attempt to formulate the
factors which would be considered in applying the doctrine of
“equitable apportionment” because whatever the situation—
whether in negotiation or before a tribunal—more guidance is
needed than is contained in the words “equitable apportion-
ment"”. Other factors could doubtless be included.

Perhaps an additional factor would be that the order of
priority of uses of a particular system would be the relative
importance of the possible different uses to the international
area served by the system. It is doubtful that a statement
of priority among uses of water for all systems could he made
as a matter of existing law. On some systems the navigational
use is of paramount importance; on others irrigation would
surely come next after drinking and domestic uses.

It is believed that existing law gives priority to factors 1-3
in the order named, but not to other factors. Even so it_may
be difficult to balance the various factors because they would
have different weights in different situations. For example, one
riparian may have delayed developing uses of the part of a
system in its territory much behind another riparian. On the
one hand, the latter should not have its investment impaired by
subsequent uses by the former; on the other hand, the former
should not be deprived of the opportunity for its own develop-
ment. In such a situation the benefits accruing to the latter
under the priority factors would be taken into account in de-
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termining the just and reasonable apportionment of the total
possible uses and benefits of the system. The balancing of
rights with the obtention of maximum benefits to all riparians
in most situations can probably only be done by joint planning
and/or construction with agreed distribution of benefits, e.g.
irrigation and power.

3(a) A riparian which proposes to make, or allow, a
change in the existing regime of a system of international
waters which could interfere with the realization by a
co-riparian of its right to share on a just and reasonable
basis in the use and benefits of the system, is under a duty
to give the co-riparian an opportunity to object.

(b) If the co-riparian, in good faith, objects and dem-
onstrates its willingness to reach a prompt and just colu-
tion by the pacific means envisaged in Article 33 (1) of the
Charter of the United Nations, a riparian is under a duly
to refrain from making, or allowing, such change, pending
agreement or other solution.

Comment: It seems clear that there is no rule of interna-
tional law that a riparian must have the consent of co-riparians
as a condition precedent to the use and development within its
territory of a system of international waters. In other words,
a co-riparian does not have what in effect would amount to a
velo over changes in the system.

However, in current international practice no riparian goes
ahead with exploitation of its part of a system when a co-
riparian may possibly be adversely affected, without consulting
the latter and coming to an understanding with it. It is to be
noted that the latler's consent need not be expressly given;
having been given an opportunity to object, its silence may be
taken as consent. If a co-riparian frivolously objects that injury
may possibly be caused in its territory, the riparian has the
power to proceed. The crux of this aspect of the matter is that
friendly states desirous of conducting their mutual relations in
good faith under the rule of law do in fact “seek solution by
negotiation, enquiry, mediation, conciliation, arbitration, judi-
cial settlement, resort to regional agencies or arrangements, or
other peaceful means of their own choice” as envisaged in
Article 33(1) of the United Nations Charter.

Riparians are also doubtlessly motivated to seek agreement
because of recognition that under the international law of re-
spongibility of states, a riparian which alters the character of
the bed or flow of a system of international waters is responsi-
ble if injury is thereby caused to a co-riparian. The concept
of injury in international law is very complex; and it is difficult




50

to set an absolute limit beyond which the injury is sufficient to
provide legitimate grounds for opposing action taken by a
riparian. Moreover, responsibility means a duty to make repa-
ration for an injury; and reparation may consist of pecuniary
or specific restitution, specific performance, monetary damages,
or some combination of these. It might be a vast responsibility
to make pecuniary reparation or restore a status quo. Conse-
quently, it is very imporiant that riparians come to an agree-
ment in advance, so that such responsibility would not arise.
Their agreement upon the distribution of benefits is in effect
an indemnification in advance.

UNITED NATIONS Distr.

ECONOMIC GERERAL
E/3114

AND 1 May 1958

SOCIAL COUNCIL ORIGINAL: ENGLISH

Twenty-fifth session
Item 5 (b)

ECONOMIC DEVELOPMENT OF
UNDER-DEVELOPED COUNTRIES
WATER RESOURCES

Rerort of the Economic Commitiee

1. The Economic Committee, under the chairmanship of Mr.
Costa P. Caranicas (Greece), Second Vice-President of the
Council, considered at its 236th and 237th meetings on 30 April
and 1 May 1958 (E/AC.6/SR.236-237) item 5 (b) of the
Council’'s agenda (Economic development of under-developed
countries: (b) water resources), which was referred to it by
the Council at its 1016th meeting, held on 28 April 1958
(E/SR.1016).

2. The Committee had before it the following documents:
E/3058, E/3066, E/3070 and E/3071.

It also received a draft resolution by Mexico, the Nether-
lands, United States and Yugoslavia (E/AC.6/L.205); and a
note by the Secretary-General on financial implications
(E/AC.6/L.205/Add.1). '

3. The Committee decided, by 16 votes to none with 1 absten-
tion, to recommend the following draft resolution for adoption
by the Council:

Water Resources

The Economic and Social Council,

Recalling resolutions 417 (XIV), B33 (XVIII) and 599
(XXI),

I

Commends the Secretary-General and the specialized agencies
River Basin Development (E/3066) which brings together basic
informaution on and principles of integrated river basin plan-
ning and development,
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Calls the Report and its recommendations to the attention of
Member Governments and the appropriate specialized agencies,

Notes with interest the efforts being made to formulate Iggal
principles applicable to users of international rivers, particu-
larly those referred to in chapter 4 of the Report.

11

Commends the Secretary-General and the World M.eteorologi-
cal Organization for the Report A Preliminary Inquiry on Eux-
isting Hydrologic Services (I5/3070),

Notcg the recommendations with respect to the functions of
the World Meteorological Organization in the field of hydrology,

Invites the World Meteorological Organization to consider the
report and take appropriate aclion thereon, bearing in mind the
discussion at the twenty-fifth session of the Economic and
Social Council and the necessity of avoiding duplication with
the work of the United Nations and specialized agencies.

11

Commends the Secretary-General for the Report Water for
Industrial Use (E/30568), as a helpful contribution to a better
understanding of this important and growing problem,

Calls the Report to the attention of Member Governments
and the appropriate specialized agencies,

Calls special attention to the importance of water pollution
abatement, particularly in industrialized countries and of pre-
venting water pollution in countries in the early stages of in-
dustrialization and in this connexion recommends that the ex-
perience of the Economic Commission for Europe and co-
operating specialized agencies be taken into account.

v

Notes the Report of the Secretary-General concerning Inter-
satlional Co-operation with Respect to Water Resources De-
velopment (E/3071) including the useful activities of the
Regional Economic Commissions set forth in chapter III.

Commends the Panel of Experts for its report on Integrated
for their co-operation in carrying forward their series of
consultations on water resources problems,

3

Requests the Secretary-General to take appropriate measures
for the establishment within the Secretariat, of a centre to
promote co-ordinated efforts for the development of water re-
sources and, for that purpose, to facilitate co-ordination in the
collection of information on such resources and their uses,

Further requests the Secretary-General to give proper con-
gideration to applications by Governments for assistance in the
development of river basins, including the joint development of
international rivers,

Endorses the recommendation of the Panel of Experts on
Integrated River Basin Development relating to water resources
that the United Nations and the specialized agencies pay
special attention to stimulating and facilitating the interna-
tional flow of information including that developed by non-
governmental organizations, in consultative status with the
United Nations,

Requests the Secretary-General and the specialized agencies
to keep the inter-related problems of water resources under con-
tinuous review, and to this end to develop a programme of
studies relating to such problems, giving priority for concerted
action to the questions enumerated in chapter IV of document
E/3071, and to integrate river basin development; and to report
to the twenty-ninth session of the Council on progress achieved
at the national and international level in regard to the above
items including appropriate recommendations concerning fur-
ther action which might be taken by the Council and the
specialized agencies,

Invites Members of the United Nations to pay appropriate
attention to water resources questions in their country pro-
grammes, and for regional or inter-regional projects, both in
connexion with the United Nations Expanded Technical Assist-
ance Programme and in programmes developed through other
multi-lateral or through bilateral arrangements.
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(e)

INTERNATIONAL LAW ASSOCIATION

international rivers only do so to a small portion of all
global coastal waters. The abandoning of the notion of
“international drainage area” implied the abandoning
of the redundant notion of ““basin States ", though
such a notion might have been relevant if it had been
decided to retain a definition of * enclosed seas "',

By " jurisdiction of a State ” is meant the territorial juris-
diction of the State, and this covers, apart from the land-area,
also that part of the adjacent maritime waters and conti-
nental shelf over which it has, in accordance with the rules
of international law, jurisdiction.

The second part of the definition is enumerative ; it in-
dicates the more significant methods and ways by which
manume waters (both coastal and those of the high seas)
are polluted ; the reference to ships is not meant to inciude
the jurisdiction of a State over ships flying its Hag on the
high seas.

To the extent that polluting agents are carried into the sea
by rivers forming part of an international drainage area, the
present wording or the second part of this paragraph makes
it clear that a “land-locked " basin State of such river could
also in theory be heid responsibie for damage caused to the
marine environment or to the rights of another State, if the
pollution originates in the former 3tate. The majority
of the Committee feit that if the land-locked State involved
couid prove in such a case that it has compiied with the
pollution-control rules set up by common agreement be-
tween the basin-States of an international drainage area, the
question of its liability for damage caused outside this area
could not arise.

Article [T

Taking into account all relevant factors referred to in Article
ITI, a State

(a)

(b)

shall prevent any new form of continental sea-water polilu-
tion or any increase in the degree of existing continental
sea-water pollution which wouid cause substantial injury
in the territory of another State or to any of its rights under
international law or to the marine environment, and

shall take all reasonable measures to abate existing conti-
nental sea-water pollution to such an extent that no sub-
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stantial injury of the kind referred to in paragraph (a) is
caused.

Comments :

(a)

(b)

This Article corresponds with Article X of the Heisinki
Rules and its most striking deviation from the text of this
last Article is replacing in paragraph (b} the word “sbould
by “shall”, thus making it an obligation to " take all
reasonable measures to abate existing pollutions. Long
discussions have preceded this fundamental change. The
continuing abuse made of the sea by using it as the most
convenient and cheapest garbage dump and waste-disposal
area available for sometimes extremely dangerous materials,
has brought the Committee to the conclusion that it must
make it an obligation to take measures to stop fouling sea-
water. Indeed, in view of the rapidly deteriorating quality
of sea-water, it would be out of place to do no more than
recommend the abatement of existing pollution. .

By stating that with respect to existing poi%&zﬂon it suﬂicja-;s
to take measures which can be considered “ reasonable ",
the Committee took into account that it is in general much
more complicated to cope eifectively with existing than with

future poilution,

As the concept of * international drainage " basin for various
reasons had been dropped, it became necessary to formulate
differently the area to be protected against substantial
injury on penalty oif becoming liable for damages caused.
There is now more and more support for the philosophy
according to which maritime waters need general protection,
as they constitute—apart from narrow lanes near the
coasts—a sort of global resource, and the flora and fauna
living in these massive quantities of waters must be pro-
tected in the interest of ail. It was therefore decided to
introduce an innovation, consisting of the estabgshmer;t
of the obligation to protect “ marne environment . This
term which is widely used in publications dealing with the
wholesomeness of sea-waters, defines sufficiently for the
purpose of the present rules the living organisms in maritime
waters that need to be protected. Although protection of
*“ marine environment "’ will normally also resuit in the pro-
tection of the " rights " of States—as laid down in conven-
tional and customary international law—there are situations
imagineable where, without substantial injury to the marine
environment, such rights may be infringed. For this reason
these rights had to be mentioned specifically. The sugges-
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(c)
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tion to replace the word “ right ” by * interest ” was re-
jected as this last word was considered to be too vague
and thus leading too easily to disputes.

As the principle of equitable utilization was not maintai
. tained
in the present rules, the opening phrase of Ar(t)icl X of
Helsinki Rules had to be modﬁgd%ﬁghﬂy. SR

Article 111

(a)

(b)

(c)

States should establish, as soon as 1 i i

: > possible, international
standards for the control of sea-water poilution, having
regard to all reievant factors, including the {ollowing : —

—-i:le:l:n %i%g:i&phy and hydrography of the area (inland waters
1 lal sea, contiguous zone and continental sheif) ; '
—climatoiogical conditions ; ol
—quality and ;?mpogition of affected sea waters ;
—-Eilzn c;{)}gsewauou of the maritime environment (flora and
the resources of the sea-bed and th i i
_ the subsoil and their
economic value for present and potential users ;
_iﬁe recreational facilities of the coastal area ;
—the past, present and future utilization of the
and sea water ; AR
the economic and social needs of thi tal) S i
e -
o {coastal) States in:
—the existence of aiternative means for waste disposal ;
—uthe adaptation of detrimental changes to beneficial human
ses ;
—the avoidance of unnecessary waste-disposal ;

Until such standards are established, the exi f
T ] : ; . axistence of sub-
ﬁﬁuzlo m](‘ier E_mm Eﬁllunon shail be determined by tal:g.ng
nsideration relevant f i in:
colexiedt ol it paragiash 13, ant factors, including those

Ehe‘ weight to be given to each factor is to be determined by
lfai:t Lé?sportance in comparison with that of other relevant

Comments :

(@)

Although this Article is in fact a replica of Article V of th
- . - - B e
]I:-lle.%smkl Rules, the principie of * equitable utilization ™
f;s not been taken over. A majority of the Committee

t that it was yet too early to study and express an opinion
on the question whether States might claim an * equitable

(b)

(c)

(@
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share " of the beneficial uses of maritime waters, whether
inside or outside the limits of national jurisdiction of another
State.

The fundamental modification introduced into this Articie
concerns the recommendation that States establish, without
delay, standards to determine what constitutes sea water
pollution. If such standards could be agreed upon, problems
concerning the liability for damages caused by pollution
would be reduced considerably ; in fact, the establishment
in itself of such standards would contribute greatly to the
prevention of mnew, and abatement of existing pollution.
The setting-up of standards is thought to be particularly
appropriate for waters of enclosed seas (¢.g., Baltic—adriatic
Sea) and of semi-enclosed seas, in the waters of which a
Limited number of States are directly and economically
interested owing to their geographical position (example
in Europe : the North Sea).

As to the standards themselves the following three
categories require consideration :

(i) poiluting agents—which constitute a worid-wide danger
~_such as iead, mercury and DDT ;

(i) polluting-agents—which aithough constituting a world-
wide danger—might be discharged into the sea in re-
stricted quantities ;

(iil) polluting agents—causing pollution In a restricted
area only and the admissible quantities of which have
0 be determined by the States directly involved, taking
into account the factors enumerated in this Article and
the rule laid down in paragraph (c).

The factors which deserve particuiar attention for setting up
standards proper—and for the standardization of the methods
to be used for this purpose—differ from those set out in
Article V of the Helsinki Rules mainly for technical reasons.
Advice was obtained from technical experts with regard to
the composition and formulation of the factors. The list of

factors is not exhaustive, but is considergd to contain all
principal factors which ought to be taken into account.

Experience has shown that the establishment of standards,
even if all interested parties are willing to co-operate in
this work, will unavoidably take a considerable time. Con-
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sequently, it was felt necessary for reasons of fairness

: £ ) to

El:gg?tuc? paraﬁraph (b) of this Article, dealing with the
v for poilution damage occurri { i

lesi\ey ox politon C ge occurring before the establish-

Article IV
When it is contended that the cond 1
is co ed t uct of a State is not in
aﬁz?lrdance with its obligations under these Articles, that State
shall promptly enter into negotiations with the complainant with a
view to reaching a solution that is equitable under the circumstances

Comments :
This Article, which reflects the contents of th

of Article XI of the Helsinki Rules, was added tg ﬁeor;?e[;:;igrn;ii
because situations in which Article V will be applicable and result
in successful legal actions would probably be rare. It must be
;.:&ll::l)zxi? :élgt_m fact the potential efficacy of Article V is restricted
el i é{cltgg'lmuonal standards as envisaged in Article IIT have

Conscious of this situation the Committee decid i
the obligation now set forth in Article IV ; it c:rrcel:;i)axfgs ;inﬂigt
with the spirit of the Heisinki Rules. In fact, the ‘present mﬁé
seems to constitute the most realistic approach for overcomj:ng the
difficulty in implementing Article V. The text as now established
provides for the possibility that an international body, which need
not necessarily be a governmental one, can assail a State which is
thought to be acting in a way contrary to the new Articles.

lthough Article IV refers to all obligations laid down in the
present Articles, it is hoped that it will in particular promote
stutlies and discussions leading to the establishment of the standards
referred to in Article III.  In connection with this Article and with
a view to further the desirable co-operation between States, it was
suggested to elaborate another rule stating the necessity to set u
appropriate procedures for marine pollution control. .'-Uthougg
this suggestion was largely supported, it was feit that the question
shouid be left in abeyance until more was known as to the vari
technical aspects involved. .

Articie V
In the case of violation of the rules in Arti S
‘ es in Article II, the St
responsible shall cease the wrongful conduct and shall com;ens:E:
the injured State for the injury that has been caused to it.

Comment -
(a) Since Article II contains a similar igation i
_ obligation in respect t
the prevention of new pollution a.ndg the abaten?erft o‘;
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existing pollution, there were not sufficient convincing
grounds for maintaining 2 distinction between remedies in
case of violation of the obligation to prevent new pollution
and that of abating existing pollution. In fact, if the
pollution scourge, whether new or existing, is to be abated
properly and eitectively on the international level, there must
be a rule pursuant to which States, in whose territories
pollution that causes or is likely to cause substantial injury
originates, are required to cease the wrongful conduct ; and
it is only fair that, where such pollution has already caused
such injuries, the States which have suffered thereirom are
entitled to receive compensation in one form or another.

tb) The demand to cease the wrongful conduct may and is likely
to come from States which have a direct interest in the
maritime waters that suffer from the poilution. As in the
case of Article IV, attention was given also to the possibility
that such demands may be made by 2 world-wide or regional
organisation entrusted with the study of environmental prob-
lems and their solution ; no definite conciusion was reached
on the question whether compensation will be due—and to
whom—in cases where pollution has caused substantial
injuries to the marine environment-at-large or whether

in such cases it suffices to claim that the wrongful conduct
is brought to an end.

Ariicie VI
In case of a dispute, Articles XX to XXXVII of the Helsinki

Rules are, 30 far as may be, applicable.

Comments :
For the reasons set out in respect of Article VIII of the Flood

Control Rules, the Committee decided to include here the same
Article. Article XXX of the Helsinki Rules, however, is not in-
cluded, as Article IV of these present rules impresses the obligation

to try to settle disputes by negotiation.

Reference documentation

" There are several international treaties and conventions as well
1s studies and publications dealing with different problems concern-
ing marine poilution. The following list is an attempt to indicate
the most essential documentation in this field :

. The four Conventions of the Law of the Sea adopted in Geneva

1958.
9. Convention on the Prevention of the Pollution of the Sea by Oil,

*  London 1954, amended 1962 and 1969.
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3.
4,

International Convention on Civil Liability i R .
Dumge, Brnes o™ A ot OF Pollucin
Seas in Cases of Oil Pollution Comaltios movernion 00 the High
o S w8

et e Yo S D T
North Sea by Qil, 1969. g with Pollution of the

@ o

=

‘IEJca.xﬁ[g}?ies from municipal legisiation :
. The Ca.na- _chan' Arctic Water Pollution Prevention Act, 1
2. The Finnish Law on the Prevention of Pollution of the Seag?g(is

?th%thocumentation ;
. The 3ea ; Prevention and Control of Marine Polluti
5 %Ih thfﬁ Seqr%tary-General, ECOSOC Doc. E,’SOO.‘(;;' 1119'.71(1m e
= ihe Legal Implications of the Disposai of Radi ive Wast
into the_bea. IAEA/DG/WDB/L i9/14.6.1963. S Vite
3. Prepa;at_ory reports and other documents inéer aiig of:
—Technical Conference on Marine Pollution and its Effects on
b[:l“tnmgi Firesqurcesc and Fishing, FAO Rome 1970 :
—Uni Nations Conference H ' : S
oo 075 on Human Environment, Stock-
—%;31‘?:11‘(1 United Nations Conference on the Law of the Sea,
—Internationai Conference on Pollution by Ships, IMCO 1973.

EXTRA-TERRITORIAL APPLICATION
of

RESTRICTIVE TRADE LEGISLATION
(including Anti-Trust Legislation)

MONDAY, AUGUST 21st, 1972, at 2.30 p.m.
Chairman : Professor Y. LOUSSOUARN.

Professor G. van Hecke (Belgium; Chairman of the Committee):
This is the fifth report of the Committee on the Extra-territorial
Application of Restrictive Trade Legislation.

At The Hague Conference two years ago, a Resolution was
adopted containing four recommendations on the Sertlement of
Disputes concerning Anti-Trust matters.

With respect to principles of law to be applied in resolving
international disputes or the extra-territorial application of anti-
trust law, the discussions at The Hague Conference have, as a resuit
of that Committee, tried to clarify the two basic concepts of “ con-
duct " within a territory and ' effects "’ of conduct as factors con-
ferring jurisdiction.

The method chosen by the Committee for that purpose was to
discuss seven typical fact situations. Mr. Hunter will report on that
part of the work and T am confident that you will find the discussion
interesting and helpfui.

Without wishing in any way to steal the show from the Rap-
porteur, I would like to emphasize that the general result of the
Committee’s discussions was a clear preference for basing jurisdic-
tion on conduct rather than on effects. The notion of conduct has
however been refined as you will see in Article 4 of the proposed
Resolution. The recent decision of the Court of Justice of the
European Communities in the Dyestuffs Cases would seem to be
based on the same sort of thinking.

The questions whether effects cannot, in certain situations, be a
basis of jurisdiction although there is no conduct within the territory,
gave rise to a divergence of views within the Committee. You will
find it described on pages 157-158 of the Report and in the com-
ment to the proposed Article 6.

Another introductory remark I wish to make is to remind you
that the subject matter to which the proposed principles are intended
to apply is restricted to the quasi-penal or administrative aspect of
anti-trust enforcement and is not concerned with private remedies.
This is clearly stated in the proposed Article 1 and it will be im-
portant to keep it in mind during the discussion.
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