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rPRINCIPLES OF LAW AND RECOMMENDATIONS
Page ~: GOVERNING THE USES OF INTERNATIONAL

ff RIVERS, AND COMMENTS THEREON 
97 ~ 

By the Committee on the Uses of Waters of 
100 ~; International Rivers, of the American Branch 

~· of tire International Law Association* 
107 { 

109 t;.. Introduction 
~-
k In recent years the United Nations, governmental legal
r advisers and legal associations the world over have greatly•.. intensified their interest in the law governing the uses of 
: · international rivers. Beginning with Professor Eagleton's

1t· • The members of the American Committee who have participated
t\ actively in the preparation of this Commentary are Alanson W. 
· Willcox, Chairman, Miss Florence Brush and Messrs. William L.f Griffin, Gove Harrington, Abraham M. Hirsch and John G. Layli~. 
·" Professor Richard R. Baxter of the Faculty of the Harvard Law 

School participated in the formulation of the Statement of Principles 
of Law and Recommendations, but owing to pressure of other work 
had to resign from the Committee before the final draft was com­
pleted. Mr. Hom~r G. Angelo, also a member of the American 
Committee, concurs in the Statements of Principles of Law and 

~ Rec.ommendations and Comments prepared by the Committee of the 
American Branch with the following observations. He shares the 
view of the other members of the Committee that it is a difficult if 

· not bootless exercise to seek to differentiate between established 
rules of international law and doctrines that are not yet but may 
soon be recognized as rules of law. He believes that many similar 
difficulties attend an effort to predict what sources would be found 
to be controlling by an international tribunal such as the Inter­
national Court of Justice. In analyzing these principles and recom­
mendations, Mr. Angelo believes that an international tribunal such 

: as the International Court of Justice should apply the substance of 
{

1 
all of them in settling an international water problem involving 
their consideration. As to some of the principles and recommenda­
tions, such as Principle II, he prophesies that the International 
Court of Justice would--on the basis of existing sources enumerated 
in Article 38 of the Court's Statute--find such principles to be con-

t.. trolling. As to some other principles, such as Principle V, he 
t:,.. believes that he does not have sufficient information to form an 

opinion as to whether the International Court of Justice would find 
·- such principles controlling. The other member of the American 

t~. Committee, Mr. Asa Jennings, was not available to take part in the
¥A. preparation of this Commentary. 
;.,: Miss Brush (of Milbank, Tweed, Hope and Hadley, New York 
~ City) and Mr. Harrington (of Meyer, Kissel, Matz and Seward, New 
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report to the 1954 Edinburgh Conference, the International 
Law Association has actively concerned itself with the study 
of this field of international law. The reasons for this activity 
are apparent. With expanding populations and aspirations to 
improve or maintain standards of living have come the means, 
engineering and financial, of changing the natural regime of 
river systems so as to achieve great benefits for the entire 
river community. Unfortunately, these same means can also ' 
be used for the benefit of only one national group, perhaps to 
the serious harm of another. The problems raised are imme­
diate for not a few countries. Not only are they immediate, 
they may actually involve the ability of some countries to , , 
survive. For other countries the problems are of future con- t 
cern, perhaps not vital but certainly not unimportant. Even to :• 
the detached scholar the uses of international rivers are a lr. 
peculiarly interesting testing ground for that area of the law .· 
that treats of state responsibility for acts within a state that, ~.; 
though not unlawful domestically, become a matter of interna- ., 
tiona) concern because of adverse effects outside its boundaries. : 

·~·York City) have done special research in the field of international r· 
ldaw as applied to rivers under Clyde Eagleton. Dr. Hirsch wrote a ! 

octora1 dissertation at Columbia University on the legal and ~ 
political aspects of the uses of international rivers in the Middle 
East, and has since been a consultant on problems connected with 
international water utilization; he is currently doing research for 
the Institute of International Law, New York UniYersity, under 
the Ford Foundation grant made to the Institute. Mr. Griffin, who ' 
is an attornef in the Office of the Legal Adviser, United States 
Department o State, prepared the State Department Memorandum , 
on the Legal Aspects of the Use of System~ of International : 
Waters, an excerpt from which is attached as an exhibit. Mr. f 
Ange!o is a Professor of Law at Stanford University Law School ' 
and Chairman of the Section of International and Comparative Law ~ · 
of the American Bar Association. Mr. Willcox is a member of th~ : 
Bar of New York State and of the District of Columbia, now prac­
ticing in \Vashington, D. C. In 1956 he did special research within 
this field for CoYington & Burling, a Washington law firm of which 
Mr. Laylin is a member. This firm has advised states of the ~ 
Unit.('d States and is currently advising two foreign governments,
with regard to the rights of riparians on interstate and interna­
tional rivers. I 

The Committee is deeply indebted to the late Cylde Eagleton who I 
permitted its members to study his notes and passed on to them the 
results of the research, made possible by a Ford Foundation grant, 
which was being carried on under his direction! and conferred with .•i 
the Committee members up to the day of 1is death. Grateful 5;. 
acknowledgm ent is made to Messrs. Rinaldo L. Bianchi, Donald E. 
Claudy a11d James R. Patton, associates in Covington & Burling,
for invaluable research and helpful drafting and suggestions. The 
opinions expressed are, of course, the personal conclusions of the •: 
active members of the Committee. 

iv 

Before reviewing the action taken directly and indirectly ~s 
the result of Clyde Eagleton's initiative, tribute mus~ ~e paid 
to earlier work in this field. First among the. associatio?s of 
lawyers and publicists was the Institut de Dr01t Internatwnal. 
Its Declaration of Madrid of 1911 is a landmark.I The Decl~ra­
tion of Montevideo of 1933 by representatives of the Amencan 
States is another noteworthy contribution.2 In the area of con­
ventional law there are the Geneva Convention of 1923 3 (deal­
ing principally with hydro-electric~) uses)_ an? the Barcelona 
Convention of 1921 4 (dealing with navigational uses). In 
addition to this work courts in federal nations, of course,. have 
been called upon to resolve river disputes comparable to mter­
national river disputes. Drawing as they do from the very 
materials which are the sources of international law, the 
decisions of these courts have developed a jurisprudence of 
foremost importance.~~ Also drawing from these sour~es, and 
from the Declaration of Madrid, the Geneva Conventwn a~d 
other source materials, a commiRsion for the Indt~s Basm 
promulgated and won unanimous acceptance by the dHlputants 
before it of a statement of principles that cannot be overlooked 
by any student in this field.0 • • 

The leading book on this subject, published m 19_31, IS that 
of H. A. Smith, a member of the international committee of the 
I.L.A.7 An important work of more recent date and co~cen­
trating on hydro-electrical uses in Europe is that of M. _P~e:re 
Sevette, Chief of the Power Section, Power & Steel DivisiOn 
of the Economic Commi['sion for f~urope and also a member 
of the international committee of the I.L.A.8 Comparable to 
this in the Western Hemisphere, but dealing with uses ~en­
erally, is the study of Dr. Guillermo J .. ~ano ?f t~e Umt:d 
Nations, U.N. Technical Assistance Admm1strat~on Expe.rt. m 
Water Legislation and a member of the EconomiC CommiSSIOn 

1 See infra, Appendix A at 54. 
2Jd., at 63. 
3Jd., at 56. 
4 7 L.N.T.S. 36-63; 18 AM. J. INT'L L. (1924) SUPPL. 151-165. 
II See infra, notes 17-19 at 31-35. 
6 See infra, Appendix D at 97. 
1 SMITH TnF. EcoNOMIC UsF.s oF INTF.RNATIONAL RIVERS (1931). 

Hereinaft~r this work will be cited as "Smith." 
s SF.VF:TTF., LF.GAL AsPF.CTS oF Hvnno-ELF.CTRIC DF.VF.WT'MF.NT oF 

Rrvms AND LAKF.S OF CoMMON INTERF!ST _(19G2),, U. N. J~ocument 
No. E/ECE/136. Hereinafter this work will be cttcd as ECE Re­
port." 
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for Latin America Group on Hydraulic Resources at the Com- tt, A most significant study setting forth the position of the 
mission's headquarters in Santiago, Chile.9 The recent report ~- United States as to the customary law governing international 
of a panel of experts to the United Nations Economic and t~· rivers is contained in a memorandum submitted on April 21, 
Soc!al Council stresses th~ implement~tion of !ntegrated river '.< 1958, by the State Department to a committee of the U?ited 
basm development.10 The recommendatiOn of this panel that the ·'. States Senate. The first parts of the memorandum deal With a 
United Nations set up a division to cooperate with nations .; treaty between the United States and Canada; the remainder, 
desiring to participate in integrated river basin development is I which deals with the customary international law, is attached 
currently being considered by ECOSOC. ~~- as an exhibit. The exhibit contains also an excerpt from the 

The committee established by the I.L.A. pursuant to the ,: Statement (presented April 21, 1958) to the Committee on 
initiative of Clyde _Ea_gleton reported to the Association's Con- i' Interior and Insular Affairs of the United_ States Senate by 
ference at Dubrovmk m August, 1956. The report had not been ' Deputy Assistant Secretary of State Fredenck W. Jandrey. 
circulated early enough for all branches and members to pre- t The enlarged international committee of the I.L.A. received a 
pare and circulate their comments. Certain notes, however, • communication from one of its members suggesting that the 
were prepared in support of the Committee's report and one committee should undertake to distinguish between those princi­
was prepared in opposition. Members of the committee of the pies that may be said to represent lex lata and those principles 
American Branch prepared and circulated a set of Observations r that may be said to represent lex ferenda. In the view of the 
on the note in opposition. With these papers before the Con- American Branch Committee, such a distinction would be more 
ference, and another submitted there, it \vas decided to con- . confusing than helpful. 
tinue the committee, to enlarge its membership and the ucopc t The original meanings of the phrases lex lata and lex 
of its work, and to adopt a statement of principles "as a sound ferenda are quite clear.lB The phrases have, however, 
basis upon which to study further the deHlopment of rules of taken on new and diff.erent meanings for different schools of 
international law with respect to international rivers." )ega! thought and for different lawyers. The distinction be-

The enlarged international committee has exchanged views by tween lex lata and lex ferenda is sharp when the phrases are 
correspondence and at a meeting held in Geneva in October, 
1957. It has had the benefit of the published results of othc>r 13 The terms lex lata and lex fe1·enda are etymologically related 
study groups. Notable amongst these are the report to the IX ' to the terms "legislation." A lex, in ancient Rome, was a proposal 

for a law which was made to the people by a magistrate from the Commission of the Institut de Droit International by Mr. Juraj rostrum. 'It was approximately what is known today as a "bill." 
Andrassy,11 a member of the International Law Association To offer or present a bill to the people for action was called .le7em 
who prepared a note on the uses of the waters of international ' ferre or "to bring (forth) a bill." Once the bill had earned, or 

was ~assed the lex became lnta, or "brought through." A lex torivers for the Dubrovnik Conference, and the resolution adopted 
be brought forth before the proper legislative authorities wasby the Inter-American Bar Association at its Tenth Conference i spoken of as lex ferenda. In the followi~g discussion _of the evolv­

held in November, 1957, at Buenos Aires.t2 ing customary international Jaw govcrmng the continental shelf, 
Kunz uses de lege ferenda in this original legislative sense, and 
such a use points up its inapplicability to the growth of customary 9 Cano1 The Juridical Status of International (Non-Maritime) 

Waters tn the Western Hemisphere, printed in INTER-AMERICAN BAR law: 
ASSOCIATION (submitted to), PRINCIPLES OF LAW GOVERNING TIIF. We may conclude: the doctrine of the continental shelf, in 
USES OF INTF.R!'IATIONAL RIVERS AND LAKF.S, 72-111. Washington, this restricted sense, is not yet a norm of general customary 

international law; but in view of the practice of a numb~r of 
as PRINCIPLES ... RIVERS AND LAKES." 
D. 5!·• 1958. (Lib. Cong. Cat. Card No. 58-12112.) Hereinafter cited 

states the lack of protests, and the general consent of wnters, 
with the exception of Scelle, ... it cal!- be consi~ered ~s .a10 INTEGRATED RIVER BASIN DEVELOPMENT (1958) U. N. Docu­ new norm of general customary international law tn fi ert,. tn 

ment No. E/3066. ' statu nascendi · there is a clear tendency toward the commg 
into existence 'of this new norm; in time the doctrine of the 11 ANDRASSY, UTILISATION DES EAUX INTERNATIONALES NON MAR- C continental shelf in this restricted sense, will become a new

I!lliiES (EN DF.IIORS DE LA NAVIGATION). Institut de Droit Interna- l'r.·· norm of customa~y general international law, whatever. may be bona! (1957). !f the fate of the proposal de lege {erenda of the Intcrf!abon Law 
!j Commission. (Kunz, Continenta Shelf and lnternatwnal Law: 

Confusion and Abuse, 50 AM. J. INT'L L. 828, 832 [1957].) 

vi 

12 See infra, Appendix A at 72. 
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used with reference to legislative Jaw. Thus the phrases are mittee it is artificial to seek to identify nice _gradations b~tw~en 
useful for those lawyers who in effect deny the existence of , principles that are already generally recogmzed as constltutmg 
c~st~mary international law by insisting that such law is , existing law, principles that are coming to be recognized as 
bmdmg only to the extent that it is expressly acknowledged representing already existing law, principles that are recog­
by states. This distinction fades, if it does not disappear nized as becoming existi~g Jaw, and so on. Such c_Ia~sifications 
altogether, for those who recognize the existence and continu- may appear to be scientific, but they do not fit a hvmg system 
ous growth of customary international Jaw.u ~ such as the law. Customary law necessarily develops by 

International law is not static. Like all Jiving Aystems it . accretion, and as Prof. H. A. Smith poi-nted out at the Geneva 
grows and changes. Recognition of what the Jaw is may follow " meeting of the international committee in October, 1?57, the 
long after the law comes into being. This is peculiarly true of recognition and expression of customary law necesAanly lags. 
the law baRed upon international custom giving evidence of . The Committee feels that the more realistic approach is to 
general practice accepted as Iaw.tr. In the view of this com- formulate an opinion as to what principles the World Cou~t.,

* drawing on the material enumerated in Article 38 of 1ts 
14 _Th_ephrases lcx la_ta and lex ferenda are bound to give rise to ' Statute, would find to be controlling upon it in a case in which 

~!ffblgmttlcs _and cnnfus1on been use nf the different m('anin~s which ~~:'c it was asked to reach a decision. The Court's function is to 
"1 crcn pe1 so?JS attach to them They mnv be underst I 1 w

prcRscd to indicate the histo;·ic~l coJJceptc~· f. 1?
0 

t al n_c tcx- ~' 
f . . · ,, o accomp IS1H't 111 cr- ~ na wna 1 lc!~Js!~_lt!?n ~wl mere proposals, respectinly; they lmvc ; 

bc<'n used to dJs,m~u,s_h between law, however a rri,·ed at, that hns ,·. 
be<'n <'XJ>r<'~o;l;• reco:::-111zed, as _in_ a decision of the Intemational ~ 
c,out' t of ;h,Jst '_cr, ~JHII· lalwbthat rs m the process of evol:·in~ or e,·cn f1·t HI ma} Hl\ e e' o \ er ut has not yet been authontatlvelv <'X­
pressed:. or th<'y may be uRed to refer to existin~ and llon-cxlstim• , 
mtcrna_twnal law as derived from some sources but- 11ot others-all b 
dependmg on the different predilections of different lawyers. As ' 
pomted out by Professor Roberto Ago in his recent article on positive l
law and international law a great' tina! 0'f coJJfu~·1011 . . t 1 ,5 1
b;y different p~rsons us in~. the s-ame \~·ords but ;ttachin~n t~or tl\~% l' 
different mf'anmg-s. He wntes: . 

So it often happens that discussions are falsified because dif- ·.·. 
fcrcn~ authors make usc of the same term but gh·e it different . 
meamngs, or on the other hand because they usc different · 
terms to mean the same thing. Further complicat-ions arise ~ 
w~en an ~uthor uses the same word with different mcaninrrs ,.. 
w1thout belllg awar;!'_ of it, or at any rate w.ithout warning his 
rea1er. (Ago, Pos1tzve Law and International Law, 51 Allf. J. 
INT L L. G!H at 692 (1957); translation by !IT iss Judith A. 
Hammond of the article, Diritto Po.~itivo e Dil-itto lntcnrazio­
nnl~, in Vol. I, of Snmr IN ONORF: DI ToM~L\SO Pr.RASSI. The
article appears in Gcnnan in Vol. 6 of tlJe Artemv DF:S VOLKER­
RF:CIITS, No. 3 (August, 1957) at pp. 257_307.) 

15 Justice Cardozo has written: 
lntel?'~tional _Ia"'· ... has at times, like the common law, ... 
a . tw1lrgh~ ~xrstenc.e d!Jring '':'hich it is hardl:y distinguishable 
f10m m(Halrty_ o~ JUStice, '!ntJl at length the tmp,·imatur of a 
court attests 1t JUral quahty. (New Jersey v. Delaware 291 u.s. 361, 383 [1934].) ' 

And Judge Altamira has observed that there are: 
moments in time in which the rule, implicitly discernible has 
!JOt as yet taken shape in the eyes of the world, but is so 'forc­
Ibly suggested by precedents that it would be rendering good 

~ 
: 
· 

. 
'~ 
\~ 

, 

· · · · t" 1 ) d · 
decide disputes "m accordance With mterna wna aw an IS 

. . . f th t f th · tnot different, m this respect, rom . a o an:v: o er m er­
national tribunal called upon to dec1de a case m accordance 
with international law.16 

In undertaking its suggested revisions of the principles 
. . · · 

adopted at Dubrovmk, the committee has gathered and we1ghed 
the source materials indicated in Article 38 of the Statute of 
the World Court and undertaken to formulate from them the . .' · · · · ld "d th C t
general propositions that m 1ts opmwn wou gUJ e e our · 
In addition the committee has made cert~in recommendations 
which do not purport to be a formulatiOn of law, but are 
suggestions as to good practices which states should follow 
when seeking to reach a just and fair solution of any differ­

· h t t th f t f · t t" I 
ences w1t respec o e uses o a sys em o m erna wna 
waters. 

service to the cause of justice and law to assist its appearance
in a form in which it will have all the force rkhtly belonging 
to rule of positive Jaw appertaining to that categ-ory. (Lotus

2 H W
case, P.C.I.J., Series A, No. 10, pp. 106-107, UDSON, ORLD 
COURT REPORTS 91 [1927).) 

16 In Tentative Draft No. 1 of the RF:STATF.MF.NT OF TIIF. FOREIGN 
RELA'TIONS LAW OF THE UNITF.D STATES (1957), submitted by the 
Council to the members of the American Law Institute, much the 
same standard for the definition of international law was adopted 
and described as follows at p. 4: 

When the term "international" is used in this Restatement 
to describe a rule, therefore, if: is meant to express the rule 
which would be applied by an international tribunal, if the 
matter were to come before it, or the rule that civilized na­
tions would accept in working out a negotiated settlement of 
a dispute between them. 
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STATEMENT OF PRINCIPLES OF LAW AND 
RECOMMENDATIONS GOVERNING THE 

USES OF INTERNATIONAL RIVERS 

The Committee has not made a study of any customary law ~­
peculiar t.o ~avigational uses of international rivers. The sug- ~·'. 
gested prmc1ples are believed to be consistent with such inter­ · 
national custom as may exist concerning navigational uses,n ,. i 
but some amplification in this regard may ultimately be de- J:': 
sirable. ~~ 

The revision of pri~ciple~ of law and recommendations ~:~; By the Committee on the Uses of Waters of International 
workEd out by the comm1ttee 1s as follows: -., Rivers, of the American Branch of the 

17 In view of the decision of the international committee at its 
Geneva meeting of October, 1957, not to include a study of naviga­
tional uses for the present, it is perhaps unfortunate that the pro­
gram for the 1958 Conference of the International Law Association 
describes the work as dealing with international "w'aterways," which 
may suggest a primary emphasis on navigation. 

X 

International Law Association. 

Principles of Law 

I. As used in this statement: "system of international 
waters" refers to the inter-connecting waters within a natural 

·.·. drainage basin any part of which is within the territory of two 
' or more states; and "riparian" and "co-riparian" refer to 
·, states having' jurisdiction over parts of the same system of 
.· international waters. 

. II. A riparian has the sovereign right to make the fullest 
h use of the part of a system of international waters under its 
Jii; jurisdiction consistent with the corresponding right of each 
-~, co-riparian. Competing uses or their benefits must be shared 

~ 
..• on a just and reasonable basis. In determining what is just 
~· and reasonable, account is to be taken of rights arising from 
~; agreements, judgments and awards, and from lawfully estab­
1· lished beneficial uses, and of such considerations as the poten­

.,.; · tial development of the system, the relative dependence of each 
riparian upon the waters of the system, and the comparative 
social and economic gains accruing, from the various possible 
Uses of the waters, to each riparian and to the entire com­
munity dependent upon the waters. 

III. A riparian is under a duty to refrain from causing 
.,.;. a change in the existing regime of a system of international 
}' waters which could interfere with the exercise by a co-riparian 
"1 of its right to share on a just and reasonable basis in the 
.~ benefits of the system without first giving the co-riparian an 
) opportunity to object; and if objection is made, to refrain from 
,1{ causing the change so long as the co-riparian demonstrates its 
'€; willingness to reach a prompt and just solution by the pacific 

means envisaged in the Charter of the United Nations, includ­
ing a determination by the International Court of Justice or 
other agreed tribunal. 

xi 



IV. A riparian's duty to refrain from taking action in 
violation of a co-riparian's rights includes the duty to prevent · 
others, for whose acts it is responsible under international ~ 
law, from taking such action. ~-

V. A riparian may not unreasonably withhold from a co- b 
riparian, or refuse to give it access to, data relevant to the t 
determination or observance of their respective rights and F\ As used 
duties under the existing regime of the system of international r waters" refers 
wat.ers, or data with respect to any proposed change in that 1
regime. ~ 

VI. A riparian is under a duty to refrain from increasing l riparian" 
the level of pollution of a system of international waters to , of the same system of mternabonal waters. 
the substantial detriment of a co-riparian. 

Recommendations 
r 

I. It is recommended that pollution by a riparian, even ! 
though not unlawful, which causes detriment to a co-riparian r 
should be gradually rendered substantially harmless. ! 

II. It is recommended that so far as possible co-riparians · 
join with each other in making the fullest possible utilization 
of the waters of their system, taking into account the system 
as an integrated whole and the widest variety of uses of the 
waters, to assure the greatest benefit to all. 

In this paragraph 

apply to all those areas 
affect another riparian. 

contributory 
action could be taken by 

connecting 
riparian. 

The definition 
an "international river is 

· the territory of 
. III. It is recommended that c~-riparians establish c~mmis- i view that the application 

stons to collec~ ~nd. exchange techmcal data, to make studies for ' what might be 
the. ~etter utthzatwn of t?e waters of their system and 
anticipate and resolve confttcts over the uses of the waters of ! . phrase "system 
the system and the fair distribution of the cost of proper 

1 

1·. . that this 
maintenance, operation and development. I statement. 

IV. It is recommended that the United Nations should 1 
establish an office to serve as a central clearing house of l· connecting 
information. conce~ning systems of international waters and j g~aph is .co~sistent with th~ fact that .the ca~chment ~rea or 
should provtde assistance to a riparian which seeks to reach a 1 nver basm 
peaceful resolution of differences with co-riparians and techni- 1 can determine what makes up a river or watercourse-what in 
cal or other experts when so requested by a riparian. ). 1act can affectt flow and the character or nature of its regime. 

These su.R'gested principles of Jaw and recommendations .11 , t€rminology-"natural 
now be discussed paragraph by paragraph. WI 

xii 

r who 

economists and lawyers that a 
an integrated whole. 
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COMMENTS ON PRINCIPLES OF LAW 

I 

in this statement: "system of international 
to the inter-connecting waters within a 

nat~ral drainage basin any part of which is within the 
terntory of two or more states; and "riparian" and "co­

refer to stat~s havin~ jurisdiction over parts 

we are concerned only with the practical 
problem of insuring that the subsequent principles are made to 

in which one riparian by its acts may 
The purpose of this paragraph is to 

make clear that the principles apply to any watercourse, either 
or distributary, with respect to which physical 

one riparian, within its jurisdiction, 
which could affect in any way the regime of the same or any 

watercourse within the jurisdiction of another 

in Dubrovnik Principle I states merely that 
one which flows through or between 

two or more states." It is the Committ!· e'::~ 
of the principles is not limited to 

considered an "international river" for other 
to i purposes, and that it is therefore preferable to use the broader 

of international waters," and to make clear 
phrase is defined only for purposes of the present 

By defining "system of international waters" as those inter-
waters within a natural drainage basin, the para­

IS the geographic and physical umt by whtch one 

or does affect the quantum and quality of il.s 
The use of this 

drainage basin," "catchment area" ori "river basin,"-is general practice among engineers and others 
are concerned with the problem of water use. Its use is 

consistent with the view strongly expressed by many engineers, 
river basin should be treated as 

The definition also conforms to that gen­
. erally favored by the members of the international committee 
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of the International Law Association at their meeting 
Geneva in October, 1957 (based on Professor Eagleton's S 
mary Digest of Discussion at Geneva .Meeting of October 14­
1957, of the Committee on International Rivers of the I.L.A.). 

The use of the adjective "international" in the phrase • 
te~ of. international waters" does not by itself connote 
obhgatzons under law except as specifically set out in 
principles which follow. It is only where action by one ripar 
on some part of. the system of international rivers can affect 
regime on another part of the system within the jurisdi 
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recommendations, apply equally to contiguous and successive 
rivers. While these principles and recommendations may have 

· different results when applied in the case of contiguous or 
successive rivers, this does not mean that the principles them­
selves, insofar as they are stated by the Committee, are dif­
ferent. 

The use of the words "riparians" and "co-riparians" is 
· simply a matter of convenience to avoid the repetitious use of 
, the expression "states having jurisdiction over parts of the 
same system of international waters." Its utility is obvious. 

of another riparian that a question of international law ari .· 
For example, if a change in the existing regime of a watercourse' II 
does not interfere with the exercise by a co-z·1'par' f 't · h•·'''·• · · · · . ' Jan ° 1 s rJg '"' · A npanan has the sovereign nght to make the fuiJest
m the system, the mere fact that the watercourse falls within thl' · · 
definition of this paz·agz·aph ,vould t . ·'th 't . ~- use of the part of a system of mternahonal waters under 

no carry \\1 1 any coll'C· ~ 't · · d' t' · t t 'th th d' · hsponding obligations. There is thus no occasion to exclude~' I s JUriS IC I?n ~ons1s en WI. e correspon. mg ng. t 
streams which, because of their smallness or their distance 11 of each co-npanan. Competmg uses or their benefits 
from an international boundary, are unlikely to have inlerna·t' must he shared on a just and reasonable basis. In de­
tiona! importance; these circumstances merely Jessen the likeiiY termining what is just and reasonable, account is to be. 
~ood that the principles would have any practical application •' tal{elt of rights arising from agreements, judgments and 
m such cases. ~- awards, and from lawfuiJy established beneficial uses, 

The ~ractice in both tr~aty-making and adjudications supJ and of such considerations as the potential development 
por.ts w1th only few exceptwns the view that intrastate tribd ,. of the system the relative dependence of each riparian 
tar~es are to be ta~en into. account whenever the manner of, upon the wat~rs of the system, and the comparative so­
their use ~ay have. mternatwnal effects.l h. cial and economic gains accruing from the various pos­

~roceedmgs deahng w~th the identification of the waters de}· sible uses of the waters to each riparian and to the en­
scnbed by the phrase "mternat · I · " · t t · h · ' . . . . . wna ~1ver m a rea Y, WJt . tire community dependent upon the waters. 
the' dtstttbutwn o~ t.he ~upphes of a nver, and with pollution,~:· 
ha\.e d~·awn no dtstmctwn between supplies furnished by the~ This principle represents a consolidation of the substance of 
mam nver and those furnished by tributaries.z 

Among academic writers definitions of "international 
and similar phrases have led to considerable debate .a but 
v~rious definitions must be scrutinized to determine ,~hat f 
twn their au.thors intended them to serve. It is one thing 
say that a tnbutary \vholly within one state is not an "in 
tiona! river" as a matter of lexicography; it i s"'~u'ft~ fih n 
to say that things done on the tributary should for that reas 
be deemed to be excluded from the area of international 
cern. 

. T~e ~ommittee recognizes that some writers have made a 
dtstmctJon between the principles of Jaw applicable to contigu-

Principles III and V of the Dubrovnik statement of 1956. 
Further study has led the Committee to adopt minor refine­
ments of the old texts and to cast the language in affirmative 

~ terms. It has also seemed desirable to couple the statement of 
the fundamental rights of riparians with the standards by 
which such rights can be given concrete recognition.• 

. ; Dubrovnik Principle III recognizes the duty of riparians to 
; exercise control over international rivers within their bound­
' aries "with due consideration for its effects" on other riparians. 
. This is in effect a negative statement. Dubrovnik Principle V 
' mov.es into the positive rights of riparians, including the right 

of each to a reasonable use of the water. The present text 
ous and successive rivers. The Committee has concluded, how- . . endeavors to state affirmatively the rights and duties of ripari~ 
ever, that for the purposes of this statement no distinction ans toward one another. In addition, the factors which have 
should be made. The principles stated herein, as well as the been considered relevant to the settlement of conflicting claims 

have been rP.tained in the present text.ll 
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The negation of a riparian's right to dispose at will of 
waters of an international river and the existence of a right 
every riparian to make use of the waters of the system fi!ld 
support in the conclusions reached by every international group 

consistently rejected 

The positive rights and duties of riparians are evidenced by 
the existence of several hundred treaties and international agree- courts 

which has dealt with the problem.0 

ments. In all of these, the signatories recognize mutual obliga­ of the principle 
tions.7 Not only do the terms of particular agreemt>nts reflect the a 
principle of mutuality of rights and dutirg, but their great '····-'------ts The 
number, coupled with the illfrequency of instances in which municipal decisions 
ripariang have disregarded the protests of interegted stateH, 
testifies also to the widespread belief that no riparian ig e)J· among prominent 
titlrd to arrogate to itself the right to develop iln · international relevance is rare.
rh·er oblivious of the corresponding rights of co-ripari,lll~. 
These treaties and conventions cover international river basins Denegal N. Rau, accords with the above decisions.20 

from all continents and reflect the adherence to some principles No case, either 
of truly world-wide application whose consigtrnt acceptance hy 
states gives evidence of their binding character.!! 

The recognition of corresponding rights of riparians is 
commonplace among quasi-sovereign slates and provinces d 
federated countries, and finds expression in a multitude of 
inter-state and inter-provincial agreements. Examples are af­
forded by such countries as the United States,9 Argentina, 10 

India,11 Auslralia,12 and Switzerland. 13 

rivers. 

the doctrine of 

in the use of the waters of international rivers.2 t 

Where competition makes 
impossible of achievement, the standards of justice and 

Stales have only rarely denied the corresponding rights of . ableness, both familiar concepts to lawyers even if incapable of 
C?-riparians to share in the. benefits _of a system of _i 1 _ 1ternational , precise definition in the abstract, are essential to the protection 
r1vers, and have usually Yielded thJg extreme positiOn. Suhse­ of the mutual rights of co-riparians. 
quent actions, and statements made by rrpresentatives of such do not mean, of 
countries, have brought the official position of their states i11 ' sense. It is most 
line with the recognition of a mutu,al-'J.·fght to share in the entirely alike, and it would be futile to strive for a 
benefits of a common system and of a right to the protection of 
existing uses.u water supplies. 

Current and past controversies over the distribution of the tion of the 
waters of international rivers have elicited significant state­ iJiossible us~"'of the 
ments, often against interest, by Governments and their offi­ der its jurisdiction, 
cials, which reflect a conviction that international law sanctions would he 
the right of each riparian to a just and reasonable share of the · ttedly varying circumstances. 
waters of international rivers and to the protection of existing In formulating standards, 
uses.15 

The few international arbitral awards which are available .that some stand on 
uphold the view that co-riparians are equally entitled to make abundant authority for specific reference 
use of the waters of international rivers. 16 menis, and awards 
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A long line of decisions in the United States Supreme Court 
the argument that upper riparian 

in their capacity as sovereign members of the Union and . 
they have contended, in a position to invoke international 

are entitled to make fullest use of the waters without recog­
the corresponding rights of co-riparians_17 Federal and 

in other countries similarly have ruled in 
that co-riparians are entitled to share 

just and reasonable basis in the benefits of international 
legitimate use of the analogy of federal and 

as an aid in the search for evidence of 
customary international law does not seem to be open to question 

internationalists, and the denial of its
19 

The report Qf the Indus Commission, headed by the late Sir 

domestic or international, has been found 
which sanctions originally superior rights of any riparian vis-a­
vis his co-riparians to make use of the waters of international 

An abundant literature exists which supports overwhelmingly 
mutuality of rights and duties among e<J­

riparians, and denies originally superior rights to any one state, 

the fulfillment of all desired uses 
reason­

Justice and reasonableness 
course, absolute equality in the quantitative 

improbable that any two river systems are 
particular­

ized exposition of rules on the question of proper allocation of 
Nevertheless, it would be patently in deroga­

equal rights of co-riparians to make the fullei!t 
part of a system of international waters 

to sanction a criterion of distribution 
less than just and reasonable under the ad-

the Committee has followed gen­
erally the Dubrovnik statement of factors, but has recognized 

a different footing from the others. There 
to treaties, juctg­

as matters of first consideration in deter­



• 

6 INTERNATIONAL LAW ASSOCIATION THE USES OF THE WATERS OF INTERNATIONAL RIVERS 7t1~ 
mining what is just and reasonable. The same is true as reg.at:11 tal able as a matter of law. By the same token it is believed 
the rights arising from existing uses. 

22 ~o avoid u~d~e ng1 · tha~ the riparian proposing the change may not in effect impose 
. ity, however, the draft says merely that nghts so arJstng mu. its unilateral views as to the substantive rights of the parties 

be. ta~en into acc?unt. T~e other factors, taken _from _Dubrov~J ·by proceeding without arbitration over the objection of af!ected 
prmc1ple V, are Illustrative of the ft~rther consideratiOns ~vh1c , tiparians that have demonstrated their willingness to arbttrate. 
in appropriate cases are to be taken mto account by negotwtor .,. Th . . • d ncourages agreement on a just and

1and tribunals in arriving at a just and reasonable solution. .1' e pbrlmcbiP e. asbreviske e d . that the chang~ may be 
reasona e asts y ac 1now e gmg 

.; made if the objectors are not willing to arbitrate, ?ut m~y 
III , not be made except as determined by a disinter~sted t~J~unal m 

cases where the objectors are willing to accept Its decisions. 
A riparian is under a duty to refrain from causing - ' When the Madrid Rules, the Geneva Co?vention and the 

change 'in' the existing regime of a system of interna· . Declaration of Montevideo were formulated, It may ha~e beedn 
· · · f · h th · b reasonable to conclude that consent to a change havmg a ­ttonal waters which could mter ere w1t e exerctse : ff t . ary Certainly by treatv a 

· · · · · t d ~ verse e ec s was m a11 cases necess . ' ., 
a co-rtp~n?n of tts rtf~ht tfo s

1
hare o

1
n a J~tsl atn f' re;s~nF,; number of states had bound themselves to make no cha~g~s 

ahle hasts 111 the hene 1ts o t 1e sys em WI wu ns gn:. 'th ut the consent of the co-signatories. Those treaties mdi­
ing the co-riparian an opportunity to ohject; and if ob; ::te 0 

8 n appreciation of the dangers inherent in any unilateral 
jection is made, to refrain from causing the change sc, determination that a change would have no international eff~cts 
long as the co-riparian demonstrates its willingness It or if it did that the change would not bring about an unJust 
reach a prompt and just solution by the pacific meam or unreasonable distribution of the benefits. The treaties. aug­
envisaged in the Charter of the United Nations, includinr gest that the possibilities of harm from a change so outw:Ighed 
a determination by the International Court of .Justice or the possible loss of new benefits as to lead the parties to 
other agreed tribunal. ! prefer to risk the consequences of a stalemate. 

. . . But with expanding populations, increasing demands f<'r 
This principle is a development from Dubrovmk Pnnci~If. better standards of living and the opportunities opened up by 

VI. Underlying both is the recognition th.at the most satutt; engineering advances, will nations eager to impr?ve. a system 
factor.y method of bringing _ab?ut the sharmg of the benefi~-.,'~ · of rivers be cont~n~ to Jet neighbors that are . I~different to~... 
on a JUst and reasonable basis IS by agreement. ·. progress cite so ng1d a rule of law? Can so rigid a rule be 

Some statements and treaties on this subject have made agre ;: squared with the Charter of the United Nations? 
ment or consent by the affected riparians a sine qua non to a .i It may be that before adoption of the Charter of the United 
material change in the existing regime. Examples can 1• Nations one could not say that there existed a duty to break 
found in Articles I and II of the Madrid J?eclaration of 19l~ One of the objectivesr_,_·.. stalemates through peaceful procedures. 
in Articles 4 and 5 of the Geneva ConventiOn of 1923, and r i/ of the United Nations was to provide peaceful means for re­
Articles 2 and 4 of the Montevideo Declaration of. 1933: ~ r'., solving conflicts to assure that all members "shall settle their 
what if consent is. unreas?n~bly withheld? li)bj?JO:VI}.'I~ Pmd.e!,ll~·-'···:·'·_·. international disputes by peace£~! means i? su.ch a manner that· 
VI and Buenos Aires Prmciple 3 seek to avoid an Impasse :· international peace and secunty, and JUstice, are not en-
stating that the differences should be submitted to arbitratio ' dangered." (Article 2, Paragraph 3.) 
But what if either the riparian proposing the change, or oth .·' We doubt that the International Court of Justice would 
riparians who believe they wo~ld b~ .adven~ely ~ffected, refu ' today sustain a right of arbitrary veto of changes in a river 
to arbitrate? If the form~r Is wJIII.ng to arh!trate nnd t~ - regime by an affected riparian. We believe, however, that it 
others are .not, may t.hey Ill eff?ct I!"pose um.latcrally ~he~\;" · would not uphold changes adversely affecting others by n 
interested views of the1r substantive nghts? It IS not bcllev~; riparian that was itself unwilling to join with them in having the 
that it was the intention of the authors of the above statemenU respective substantive rights of the parties settled by an im­
to permit such a result, or that, if it was, such a view is ~ partial tribunal. 

http:wJIII.ng
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The principle as revised from Dubrovnik Principle 
not mention seeking advice of a technical commission. 
is omitted with no thought of excluding such a step. S 
advice, along with other procedures, is included in the refere 
to the peaceful procedures mentioned in the Charter. Furt 
more, reference to a technical commission is expressly 
tioned under Recommendation Ill. 

l\luch of the material referred to in the text of the comm 
on the preceding principle is directly in support of the 
sity for notification, negotiations, and agreement or inacti 
where an objecting co-riparian meets the conditions outlined i 
this principle. 

International conferences, attended someti111e~ by 9fficial ~nd 
sometimes by unofficial representatives of states interested in 
the uses of the waters of international rivers, have uniformly 
and expressly supported the duty of a riparian not to 
unilaterally to the development of a part of a river bas 
where the co-riparians' interests might be endangered.23 

The existence of a great number of agreements regulali 
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United States and presents 
water cases. 
cases 
Ing water disputes 
international law.28 

A riparian's 
violation of a 
prevent others, 
international law, from taking such action. 

Dubrovnik Principle IV undertakes 
set out, as applied 
responsibility for actions 

~. "responsible . . . 
·• ahother state which 

diligence." 

the uses of a sy~tem of international waters, and the wi 
spread custom of states not to act in disregard of conflicting • • 
claims by co-riparians, are weighty evidence of a requirement · 

is responsible for 
reasonable diligence. 
to undertake in this 
sponsibility, but rather to make clear that that law is incorpo­
rated into the present statement.of law against unilateral appropriations.2 1 

It is also noteworthy that as recently as August, 1957, 
Argentine Government, according to a report in La Prensa 
Buenos Aires of August 2, 1957, has informed the Bolivian 
ernment of the studies it is undertaking for the exploitation 
the Rerm('jo River, which is international and successive. 

It is well recognized 
. under a duty not to take may not be undertaken by those for 
" whose acts under 

Trail Smelter Arbitral 
to the United States, 
quences of permitting 
operations harmful 

A typical example of conformance with the above principl 
is afforded by the recent decision of the Governments of Fra 
and Spain to submit to the decision of an arbitral tribu 
their conflicting claims for the solution of a current wa 
dispute. France is proposing to divert the flow of the waters 
of Lake Lanoux, which lies entirely in France in the Eastern A riparian may 
Pyrenees, so as to prevent it from emptying into the~Carol · , ;co-riparian, or 
River, a tributary of the Segre which is a Spanish river empt . to the determination 
ing into the Ebro. The diversion would direct the waters rights and duties under the existing regime of the system 
toward the Ariege, a wholly French river.25 of international 

A further example of resort to arbitration and of support proposed change in that regime. 
by the tribunal of the principle denying the right of a state to 
disregard the effect of its actions on the territory of another 
state is afforded by the Trail Smelter dif;pute between the 
United Slates and Canada. The case involved the question of 
Canada's right to permit the pollution of air crossing into the 

This principle 
adopted at Dubrovnik in 1956. 
ever, that it is preferable to state expressly one of the elements 
which makes meaningful 

9RIVERS 

a strong analogy to international 
Indeed, the Tribunal drew also on the analogy of 

decided by the United States Supreme Court and involv­
between states, to formulate a rule of 

IV 

duty to refrain from taking action in 
co-riparian's rights includes the duty to 

for whose acts it is responsible under 

to some extent itself to 
to international rivers, the law of sta~e 

of others. It states that a state IS 
for public or private acts to the injury of 

it could have prevented by reasonable 
There may, however, be instances in w?ich a s~ate 

certain acts whether or not It exercised 
It has seemed in any case prPferable not 
statement to define the law of state re­

that action which a riparian itself is 

international law, it is responsible.27 The 
Tribunal held that Canada was liable 

under international law, for the con~e­
private parties to conduct industnal 

to parties across the national boundary.28 

v 
not unreasonably withhold from a 

refuse to give it access to, data relevant 
or observance of their respective 

waters, or data with respect to any 

is not stated expressly in the resolution 
The Committee has felt, how­

the fundamental principle of corre­

http:boundary.28
http:responsible.27
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sponding rights and duties of riparians, rather than to leave it 
to inference. 

It should be noted that the language could hardly impose an 
obligation in any case where a riparian is neither itself doing 
anything to affeet the natural flow of the international water 
system, or objecting to what co-ripnrians are or are not 
doing. It comes into play only in cases where a riparian is 
either itself engaging in acts which might affect enjoyment of 
the water system by its co-riparians or is objecting to acts by its 
co-riparians on the ground that itA own enjoyment mi~ht be 
affected. The relevant data contemplated in this principle are, of 
course, hydrological data. 

The complex physical facts which must be considered in 
apportioning the use of waters of international rivers make it 
haphazard and arbitrary to undertake to utilize such resources 
in ignorance or disregard of technical information. In some 
cases the technical data necessary to the effective utilization of 
the waters may be physically accessible only to one riparian. 
When the respective rights of co-riparians have been drawn 
in issue, refusal by one to provide or to consent to the 
procurement of pertinent data which are either reasonably 
needed or justifiably requested by co-riparians, could amount to 
an unlawful assumption of absolute and exclusive authority to 
judge as to the proper sharing of the waters of an international 
system of rivers. 

It is not possible to particularize the exact circumstances 
under which co-riparians can be held to act in violation of 
international law if they withhold from a co-riparian, or refuse 
to give it access to, relevant data. This in no way detracts 
from the validity of a general principle which stems. from lack 
of exclusive and unfettered dominion by any riparian o\·cr the 
waters of an international system. 

In J!eneral, information which can be shown to be indispens;t­
ble to the recognition of the extent of a riparian's rights, and to 
the ascertainment of a co-riparian's re~pect for,-ifosc rights, 
not be lawfully denied when riparians overtly intend to 
themselves of their rights, or when other riparians intend to 
alter the existing regime of a system beyond the de minimis 
point. 

The furnishing of or the access to pertinent information may 
take whateYer form is suitable to the parties involved. To 
meet the test of reasonableness, of course, any required dis­
closure must be consistent with a riparian's vital interest 
in the preservation of its right of privacy in matters extrane­
ous to water questions, such as the gPneral topography of its 
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.........a,.....,, its defense installations, etc. Access to data may be 
· given through the medium of mutually agreed competent third 

parties, public or private. It is the data that are due and not 
any detailed manner of colleeting them. 

This principle imposes no novel duty on states. Many 
analogous instances can be found in international law in which 
the protection of a basic and recognized right has generated 
subsidiary duties necessary to the enjoyment of the primary 
benefit conferred by the law. 

A few examples in which international law recognizes the 
right of one state to use in part another stale'R territory or to 
demand conformance with certain primary international duties 
or account for defaults, may be cited. In all these instances, 
just as where the uses of the waters of a system are involved, 
the greater right has been held to include the lesser because 
essential to the life and meaning of the former. 

By customary international law every state has the right to 
demand that in time of peace its merchantmen may pass 
through the t€rritorial maritime belt of every other state. 
Without this right it would be impossible to give the fullest 

· meaning to the principle of freedom of the open sea. This im­
possibility is sufficient jmltification, in the !'yes of StateR, for the 
right of innocent passage.2o Similarly, unconditional and indis­
criminate withholding of data by a riparian could result in 
denying a co-riparian enjoyment of the full measure of its 
rights in the waters of the international system. 

Aliens, though under the territorial supremacy of the state 
they enter, remain nevertheless under the protection of their 

. home states. If a state decides to exercise its right of protec­
tion of its citizens abroad, refusal by another state even to 
supply information as to suspected breaches of international 
law or to negotiate in good faith might well provide the occa­
sion for intervention by right on the part of the home state.30 

The paramount interest of all nations in the supression of 
· piracy has generated the so-called right of verification of flag 

. · as a necessary means for the effective outlawry of piracy. In 
order to maintain the safety of the open sea, men-of-war of all 
nations have the right to require suspicious private vessels on 
the open sea to show their flag. A vessel, furthermore, may be 
stopped and visited for the purpose of inspecting her papers 
and thereby verifying the flags. ConsciouR of the urgency of 
similar procedures in truly suspicious cases, Rtates have not 
objected to what may often amount to considerable interference 
with their recognized right of navigation on the open seas.81 

http:state.30
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If it can be scientifically demonstrated that a proper assess· Dubrovnik; ideally, any substantially injurious pollution should 
ment of a riparian's rights cannot be made in the absence of be abated forthwith. In view of the pervRsiveness of some 
certain data in possession of a co-riparian, or if observance of~· degree of pollution, however, and the inadequacy of available 
a co-riparian's rig_hts _cannot be d~termined, a~amant refusal onf!i guidelines for deter.min!ng the limits of ~ol.e~ancc, it seems 
the part of any npanan to permit the collection of the needed.:~ unsafe to go at this time beyond a prohibitiOn of harmful 
information :'·ould run counter to inter_nation~l law. . t increase in the level of pollution. . . . 

An analysis of the manner of copmg with the questions ' 
raised by the ~imultaneous uses of parts of a system of inter-~ 
national waters by several co-riparians indicates that de~pite(" 
differences in the mechanics utilized, a principle of intercom- , 
munication has constantly been recognized.~2 ~ 

f 
VI f 

f 
A riparian is under a duty to refrain from increasingf 

the level of pollution of a system of international wat · 
to the substantial detriment of a co-riparian. 

Principle VII of the resolution adopted at Dubrovnik stntes 
merely that "preventable" pollution of wnlers by one ripnrian, 
whieh cnu~cs r:ub~tnntial damage to anothrr stnte, rrnders the 
former stnte "responsible" for the damage done. Principle VI 
of the present text emphasizes the duty to refrain from in­
creasing the l£>vel of pollution. It approacheR the prob 
from the point of view of what duties re~t on riparians, rat 
than what their responsibility is once an activity has been . 
initiatl:'d which has serious polluting £>ff£>cts, brcause it hns 
seemed prrferahle to lay the stress on the proper standard of 
conduet ,,·hieh riparians mu'>t r£>spect before injury is caused, 
rather than on responsibility after it has happened. 

No attempt has been made to define what would constitute 
pollution. It !'urely would include unhealthful wa~tP, and physi­
cal and chemical changes harmful to the usefulness of the 
waters or to its wildlife. While water mav be used as a con­
venient medium for the di::;posal of waste~. such a U!1!' is not 
regarded as entitiNl to the same statuR, internationii:l~y~ as 
other beneficial uses. Disposal of waste mattrr can g!'n!'l'ally 
be effected hy alt£>rnative means, but somrtim£>s such a change 
may he extr£>mely, even prohibitively, exp!'nsive. Substitutes 
for water, on the contrary, are unavailable in most circum­
stances, and the detriment caused by the polluting may render 
the water larg£>ly unusable, sometimes perhaps wholly so, at 
least without Yery great expenditure for its purification. 

On the basis of such authoriti!'s as there are, a case can 
made for a more drastic limitation such as was suggested 

The cases that have been found m which the questiOn has 
been considered have held that proposed increases which would 
cause substantial detriment to neighboring states are unlaw­
ful and can be enjoined.33 In a number of treatirs the parties 
undertake to adopt measures aimed at cleansing the waters 
of an international system.114 The Federal legiRiation of some 
countries, concerned with interstate and inlcrnational prob­
)ems, seems also to uphold principle VI.811 

COMMENTS ON RECOMMENDATIONS 

I 

It is recommended that pollution by a riparian, even 
though not unlawful, which causes detriment to a co· 
riparian should be gradually rendered substantially 
harmless. 

This paragraph recommends that states cooperate to control 
water pollution even where long establish!'d practices have 
resulted in such a high degree of dependPnce that their imme­
diate removal would create immense difficulty. It is not the 
purpose to affirm or deny the binding nature of Paragraph VII, 
as a matter of international law; few precedents, if any, are 
directly in point on this question. In view of the uniqueness of 
water resources, however, and of the fact that serious pollution 
may render the waters virtually useless, the abatement of such 
polluting uses seems highly desirable. 
·; 

II 

It is recommended that so far as possible co-riparians 
join with each other in making the fullest possible utili­
zation of the waters of their system, taldng into account 
the system as an integrated whole and the widest variety 
of uses of the waters. to assure the greatest benefit to 
all. 

http:enjoined.33
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III 

. It is recommended that co-riparians establish commis­
SIOn~ to collect and exchange technical data, to make 
stud1es for the hetter utilization of the waters of their 
system and to anticipate and resolve conflicts over the 
uses of the waters of the system and the fair distribution 
of the cost of proper maintenance, operation and develop­
ment. 

Th:se recommendations complement each other and give rx­
pressJOn to a conclusion reached by experts who have studied 
care.full~ the problems of river basin development.3G The con­
clusiOn 1.s th_at _only t~rough the medium of close international 
cooperatwn IR 1t poss1ble for states to derive maximum brne­
fits from the watrrs of an international system of rivers. 

P::r~!!l:aph II .abov~ reproduces Principle VIII of the 
Dub1 o~ mk resolutJ?n '~·1th only minor changes in the language. 
Para_~n a ph II I. wh 1ch IS SU!!gested in Principle VI of the Dub­
ro_vn~k resolution, recommends the establishment of mixed com­
Jt?ISSions as the best method of implementing the recommenda­
tions of ~ara!!raph II. Joint studies and preparation of 
comprehensive plans of development generally give the best 
assurances that the available resources will yield maximum 
~enefits. to the communities interested in the waters of an 
mternatJonal system. 
~he desi_rability of joint development of international river 

basm~ as mtegrated wholes is, we believe, beyond question.S7 
lla~JpJ!y, S~\·eral current and past examples can be offered in 
which nat10ns have adopted a policy of cooperation in order 
to fost~r the development of their common water resources 
on an mtegra ted basis.3s 

The s?lient f_eature of an international river system is the 
co~~uruty of mter:s~s to which it gives rise and in which 
se\ e1 a! states participate at once It has th f bd · ' ere ore een 
argue not unreasona?ly t~at the. community principle, imple­
~en~ed by ~n appr~pnate mternat10nal agency possessing some 

eg1 e? of mternatronal personality (on the analogy of such 
agencH'S as the Coal and Steel Community in Europe) is. the 
goul tow:u:d ~vhich in.te~national policy is moving.ao ' 

. Internatwn:ll c~~m1ssions, by bringing together experts of 
d1fferent natwnahtles to. work on a cooperative basiR, would 
~!so go far toward creatmg a setting of mutual trust essential 
o progress. Greater efficiency would result from a . ' coopera-
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tive effort and the exchange of basic technical data. Conflicts 
of interests, frequently the cause of delays, could, no doubt, 
•be dealt with and settled more speedily.40 

IV 

It is recommended that the United Nations should 
establish an office to serve as a central clearing house of 
information concerning systems of international waters 
and should provide assistance to a riparian which seeks 
to reach a peaceful resolution of differences with co­
riparians and technical or other experts when so re­
quested by a riparian. 

The Dubrovnik resolution does not contain a recommenda­
tion seeking to encourage the establishment through the United 
Nations of machinery, world-wide in scope, which states may 
use to help achieve maximum benefits from available water 
resources and as an aid in settling international disput~s. 
The Commitee feels that an office of the United Nations would 
be particularly suited to the discharge of conciliatory func­
tions and to the task of collecting and divulging information 
concerning technological aspects of river basin development. 

The urgency of some device for the furtherance of inter­
national river basin development cannot be overestimated in 
view of the fast pace at which the world population is in­
creasing, and the fact that enormous quantities of utilizable 
water waste daily into the sea and that this waste results 
mainly from two factors: the lack of adequate scientific knowl­
edge or of trained personnel in many parts of the world, and 
the inability on the part of riparians to come to terms with 
one another on the problem of proper distribution of available 
water supplies.n

The U.N. Panel of Experts on Integrated River Basin De­
velopment has very recently recommended the establishment 
of a special office or unit in the Secretariat of the United 
Nations, with duties and functions similar to those outlined in 
the recommendation above.42 The workability of impartial 
technical assistance for the promotion of international co­
operation in the development of international river basins is 
being demonstrated by the current work of the United Nations 
Survey Mission for the Lower Mekong Basin, which was invited 
to offer its services by a joint request of the Governments of 
Cambodia, Laos, Thailand and Vietnam_43 

http:above.42
http:speedily.40
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Agents or technical missions of international organizations 
participating, at the request of such organizations or of a 
co-riparian, in the planning or carrying out of a project which 
would change the existing regime of a system of international 
waters should, in their recommendations to the government 
concerned, be guided by the obligations devolving on that gov­
ernment under the applicable principles of international law. 

FOOTNOTES 

1. Throughout the long history of diplomatic negotiations 
about the Nile, it has been taken as a matter of course that 
restrictions upon the use of the river by the upper riparian 
would be (to quote the Egyptian note of May 7, 1929, accepted 
by Great Britain) applicable to works "on the River Nile and 
its branches, or on the lakes from which it flows," so far as 
these were under British control (Smith, at 214). As early 
as 1891, Italy had agreed with Great Britain not to construct 
on ~ tri.butary, t~e Atbara, "any work which might sensibly 
modtfy tts flow mto the Nile" (ld. at 166); in 1902 Great 
Britain obtained agreement by Ethiopia not to build, with­
out British consent, "any work across the Blue Nile, Lake 
Tsana, or the Sobat, v.·hich would arrest the flow of their 
waters into the Nile" (ld. at 166-167); and in 1906 a sim­
ilar agreement was made with the Congo Free State 'concern­
ing ~w~ tributaries of Lake Albert (!d. at 168) . Recent 
negotiations have not departed from this principle. 
.. The treaty of 1905 between Sweden and Norway regulated 

all lakes and watercourses common to the two States," which 
formed a boundary "or which flow in the territories of the two 
States or which are diverted into said lakes and watercourses." 
(Id. a.t 167; translation ours.) A treaty between France and 
Italy m ~914 concerning use of the waters of the Roya River 
was spectfically made applicable to its tributaries (ld. at 179). 
Lakes were dealt with in four treaties of 1920 between Russia 
and Estonia, Lithuania, Latvia and Finland, respectively (Id. 
at 188; see al~o E~E Report, at 124). Actions affecting the 
levels of frontier nvers or lakes were forbidden by the peace 
treaty of 192~ bet":een Poland, Russia and the Ukraine (Smith, 
~t 192). Tnbutanes of frontier watercourses were included 
Ill a treaty of 1922 between Denmark and Germany (ECE Re­
port, at 128). Maintenance of the level of the Lake of the 
Woods was the subject of a treaty entered into by the United 
States and Canada in 1925 (Smith, at 201). The water pro-
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· visions of the frontier treaty of 1925 between Germany and 
France were made applicable to watercourses which "discharge 
into a frontier watercourse." (ld. at 205.) A German-Polish 
treaty of 1926 extended the regulation of frontier waters "to 
tributary waters within a frontier district of four kilometers 
in depth." (Id. at 206.) Hirsch (Utilization of International 

a 

in 

in 

Rivers in the Middle Ea.~t, 50 AM. J. INT'L L. 81 [1956]) cites 
Franco-British Convention of 1920 dealing with "the waters 

of the Upper Jordan and the Yarmuk and of their tributaries" 
(Id. at 88), but concludes (ld. at 100) that in the Middle East 
"no consistent rule is followed with respect to tributaries." 

The treaty of 1944 between the United States and Mexico 
specifically allotted between the two countries the waters ·of 
various tributaries of the Rio Grande, and guaranteed to 
Mexico deliveries from the Colorado which necessarily took 
account of supplies from tributaries wholly within the United 
States. (59 STAT. 1219 [1945] .) 

Often treaties recite broadly that action by a state which 
might have adverse affect on the uses of waters by other 
riparians is subject to prior agreement between the pa.rties. 
It would be surprising indeed to infer that each party was 
aiming at protecting itself against action on one branch of 
a system only. 

The numerous treaties regulating the uses of a system of 
international waters in South America concern, often, tribu­
taries. See, for example, the 1926 treaty between Argentina 
and Paraguay concerning the exploitation of the Parana, a 
tripartite treaty signed by Argentina, Bolivia and Paraguay 

1941 concerning the utilization of the waters of the Pil­
. comayo, .!:lnd the treaty between Argentina and Paraguay signed 

1946 concerning the utilization of certain rapids of the 
Uruguay River. (See citations in note 7 infm.) 

In the 1957 treaty between Guatemala and El Salvador 
concerning the utilization of the waters of the Gtiija lake: 
which lies between the two countries, Article V provides that 
streams and other sources which lie wholly within each coun­
try but which contribute in any way to the waters of the lake 
must be managed so as to prevent available Rupplies of the 
lake from being substantially affected. 

2. The unity of a system of international waters was de­
clared by the Permanent Court of International JuRtice in itA 
decision No. 16 of Ser1temher 16, 1929, relating to the terri­
torial jurisdiction of the International Commission of the 
Oder River, established by the Treaty of Versailles. The 

I ! ' ' 
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contention by Poland that the phrase "international river" did 
not include the Warthe and the Netza, both tributaries of the 
Oder, flowing in Polish territory, was rejected. The Court 
held that the expres!'lion "international river" refers to the 
system as a whole, including wholly national tributaries. 

In dealing with either dh·ersion or pollution of the waters 
of interstate rinrs, the United States Supreme Court has 
made no distinction between acts done on the main river 
and acts done on a wholly intrastate tributary. See e.g., Mis­
souri v. Illinoi~. 180 U.S. 208 (1901), 200 U.S. 496 (1906); 
New Jersey Y . New York, 28~ U.S. 336 (19~1). 347 U.S. 995 
.(1954); Nebra!'ka v. Wyoming, ~25 U.S. 589 (1945). Sim­
Ilarly, the Indus (Rau) Commi!'l!'lion did not exclude from its 
consideration any water furni!'lhed by a tributary flowing en­
tirely within a single province (see Appendix D infra). In­
deed, the SU!!'gestion of so artificial a distinction seems not to 
hm·e been put forward in any of these cases. 

3. ECE Report, at 5-14. 

4. It has been suggested to the American Committee that 
the meaning of the first sentence might be put more ex­
plicitly with the addition of the underscored language: "A 
riparian has the sovereign right to make the fullest use of 
the waters naturally flowing in the part of a system of in­
ternational waters under its jurisdiction consistent with the 
cotTe!'lponding right of each co-riparian." The Committee 
thinks the sentence as drafted has the same meaning as is 
intended by this rephrasing. 

5. The Committee nevertheless recognized the con'v#;1i~nc~ of 
a ne!!'ati,·e statement as a means of focusing attention on the 
most pen-asive issue involnd. A negati,·e statement was found a 
convenient method of di!'co,·ering the views of the members of 
the Intemational Committee at the meeting in Geneva in 
October, 1957, when the views of the individual members were 
sought with regard to the following minimum statement: 

Authority o\·er a part of the waters of an international 
water syste!ll doe~ not by itself give to the state having 
~uch authonty a. nght !o do as it chooses with these waters 
1~ cases where Its actwns might adn~rsely affect (at any 
t1me? to any substantial degree?) the utilization of th.e 
waters by another state having authority owr another p:nt 
of. the ~ystem. (Professor Eagleton's Summary Digest of 
Dtscusswn at Geneva :Meeting of October 14-16 1957 of 
the Committee on International Rivers of the I.i.A.) ' 
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The response to this statement showed near unanimity in re­
jecting unfettered rights based on sovereignty. A negative state­
ment has also the advantage of testing theoretically the argu­
ment of those who for doctrinal reasons still cling to the view 
that sovereignty, of itself, carries with it the right to do within 
one's own territory as one chooses without regard to the conse­

• quences to other sovereign nations. We will not belabor the text 
with these old 'doctrinal pitfalls. They have been dealt with and 
adequately disposed of in at least two comprehensive studies of 
international river law. Insofar as these doctrinal views won 
currency in the United States in the past through an 1895 
opinion of Attorney General Harmon, they are discussed in 
Appendix B and C infra. The two studies referred to above 
are: Andrassy, Les Relations Internationales de Voisinage, 
in 79 RECUEIL DES COURS (Hague Academy, 1951); ECE Re­
port. 

The principle of mutuality of rights and duties of co­
riparians need not be viewed as a limitation of sovereignty. 
It is rather a recognition of the sovereign rights of every 
riparian over its territory and its appurtenances. "The ECE 
Report, after a most comprehensive review of authorities, con­
cludes in part: 

We have found that when a waterway crosses two or 
more territories in succession, each of the States con­
cerned possesses rights of sovereignty and ownership over 
the section flowing through its territory. None of the 
theories elaborated to limit the sovereignty of a State can 
well withstand critical analysis. Such sovereignty exists 
and it is absolute. Each riparian State has a right of 
ownership over the section of the waterway which tra­
verses it, and this right restricts the freedom of action of 
the others. Nevertheless, the fact that each State is obliged 
to respect the right of ownership of the other States in 
no way impairs its sovereign power. On the contrary this 
power resolves itself into the consent which the State may 
give for the execution of the works, and finds expr.ession in 
the agreement. (ECE Report at 209.) 

If, indeed, the "absolute" sovereignty which this author 
asserts imported an unlimited right of the sovereign to act 
within its own territory, the necessary consequence would be 
to authorize the projection of its sovereignty beyond its bor­
ders. The indiscriminate appropriation of such waters by 
any one riparian is not without effect outside its jurisdiction. 
The effect is not limited to the availability of river flow. One 
need only think of the consequences following the increase 

,, 
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in salinity of the lands lying downstream, or the substantial rivers. This right, however, is conditioned in its exerciso 
alteration of the moisture content of the earths surrounding upon the necessity of not injuring the equal right due to 
an international river because of the Joss of the benefits of the neighbouring State over the margin under its juris­
seepage and greater evaporation, if the volume of flowing diction. 
waters could be reduced without legal restraints. Conversely, * * * 

4. The same principles shall be applied to successive 
rivers as those established in Articles 2 and 3 with regard 

the absolute power which a lower riparian may sometimes 
possess to reject temporarily or divert the flow of an 

to contiguous rivers.international river into other channels if it should coincide 
with a right to do so, would permit one riparian to submerge The Urguayan delegate to the Inter-American Conference 
stretches of productive and possibly inhabited lands lying was reported as having stated during the discussions that the 
within another jurisdiction. If an upper riparian can law­ principles eventually adopted at Montevideo "are held to be 
fully claim an absolute property right in the waters present legal practice, and that they have already been observed by 
in its territory, a lower riparian should correspondingly be Brazil whose inland water network spans most of South Amer­
entitled to reject, if it chooses, what the former state saw ica, as well as Argentina and his own country Uruguay." 
fit to discard. Thrse propositions are, of counl(', not only (Tr. ours.) VOLPI, UTILIZACION DE Rfos lNTERNACIONALES 
untrnable in reason, but thoroughly unknown to the practice PARA LA PRODUCCI6N DE ENERGfA HIDROELECTRICA Y 0TROS 
and convictions of states. FINES INDUSTRIALES 0 AGRfCOLAS 18 (Consejo Jnteramericano 

de Comercio y Producci6n, Montevideo, 1946).
6. Almost fifty years ago, the Institut de Droit International Recently the Inter-American Bar Association at its Confer-· 

at its Madrid meeting in 1911, asserted that the dependence of ence in Buenos Aires in November, 1957, adopted a unanimous 
riparian states upon each other "excludes the idea of complete resolution in which the following, inter alia, is stated to be 
autonomy for either along that portion of the natural course existing international law: 
coming under its sovereignty." 

1. Every state having under its jurisdiction a part of aTwenty-four nations from all continents signed a Conven­
system of international waters, has the right to make usetion at Geneva in 1923, of which the Commission headed by of the waters thereof insofar as such use does not affect

Sir Benegal Rau (later a judge of the International Court of adversely the equal right of the states having under their 
Justice) in the process of analyzing the pertinent principles of jurisdiction other parts of the system.
international Jaw said: 2. States having under their jurisdiction a part of a 

If we may re~orard this Convention as typical, it would system of international waters are under a duty, in the 
Reem to be an international recognition of the general application of the principle of equality of rights, to recog­
principles that inter-State rivers are for the general bene­ nize the right of the other states having jurisdiction over 
fit of all States through which they flow irrespective of a part of the system to share the benefits of the system 
political frontiers. (I REPORT OF TilE INDUS (RAU) CoM­ taking as the basis the right of each state to the mainte­
MISSION 22 (1942). Reprinted by the Superintendent, Gov­ nance of the status of its existing beneficial uses and to 
ernment Printing, Lahore (Punjab), 1950.) enjoy, according to the relative needs of the respective 

states, the benefits of future developments. In cases where 
See Appendix A for the ratifications given so far to this . agreement cannot be reached the states should submit their 
Convention. differences to an international court or an arbitral com­

mission.Several reports presented at the Seventh Inter-American 
Conference held at Montevideo in 1933 show an unmistakable See Appendix A for a summary and citations of the work of 
concurrence in one principle which was stated as follows in the above and additional international bodies in the field of 
what became known as the Declaration of Montevideo: international river law. 

2. The States have the exclusive right to exploit, for 7. Fifty-one treaties and other international agreements
industrial or agricultural purposes, the margin which is from 1785 down to 1930 are summarized or abstracted in 
under their jurisdiction, of the waters of international Smith, at 159-217. Each of these agreements recognizes that 
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riparians have mutual rights and duties. While this collec­
tion relates chiefly to the rivers of Europe, it deals also with 
the international rivers and lakes of North America, with 
the Nile and its tributaries, and with a few rivers elsewhere 
in the world. The ECE Report (at 25-152) summarizes some 
of the treaties listed by Smith and adds about forty other 
treaties and agreements from all parts of the world, includ­
ing Africa, Asia and America. The states' freedom of action 
is limited in all these treaties. A further collection of treaties 
on this subject, in one part of the world, is found in Hirsch 
Utilization of Intcrnationnl Rivers in the 1\fidd/e East, 50 AM: 
J. INT'L L. 81 (1956). To the treaties analyzed in these works 
one should add the treaties signed in 1955 by Yugoslavia with 
Romania and Hungary, in which the parties obligate them­
seh·es to settle by agreement all questions of water economics 
of common interest, and to exchange data; mixed com­
mif1sions are also established to administer the treaty. The 
1954 treatiPs between Austria and Yugoslavia concerning the 
l\lura and Dra\·a rivers are also based on the principle of 
mutuality of rights and duties. These treaties are discussed 
in Paunovic, The Uses of the Waters of Inlernnlional Rivers 
in PRINCIPLES OF LAW GOVERNING THE USES OF INTERNATIONAL 
RIVERS, Lib. of Cong. Cat. Card No. 57-10830. 

A recent study of the legal status of international rivers in 
Latin America has revealed a state of complete accord with 
the principle of corresponding rights of riparians and of 
entitlement of each to a just and reasonable share of the 
waters of international rivers. The following summarizes the 
contents of treaties among Latin Americg,n states: 

(a) Brazil-Uruguny. The 1933 treaty between Bra,zil• and 
Uruguay provides that when there is a possibility that pro­
jected work.s fo~ the utilization of waters of their boundary 
and succef1sive nvers may cause "appreciable and permanent" 
alterations in the water system, the state concerned "shall 
not carry out the work necessary therefor until it has come 
to an agreement with the other State." (181 L.N.T.S. 69 
[1937-1938].) Another example of Brazilian practice is found 
in the _exchange of notes between Brazil and the United King­
dom, s1gn;d at ~ondon on November 1, 1932. The principles 
of mutuality of nghts and of consent are embodied in the notes 
(ECE Report, at 147). 

(b) Al~gcntina~B?livia-Pamguay. The 1941 tripartite treaty 
of Argentma, Bohv1a and Paraguay, concerning the utilization 
of the waters of the Pilcomayo river, establishes an Interna-
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tional Commission for the study of ways and means of fur­
thering the expressed common interest of the states by the 

,, "adoption of measures taken by common agreement for the 
'• utilization and development of the waters of the said river 

and to attempt to make it navigable ... as well as to frame 
rules regarding fishing, irrigation, and industrial u~es of its 
waters." (REVISTA ARGENTINA DE DERECHO INTERNACIONAL 

Serie, Torno IV, No. 2, at 146-147 [1941].) The treaty 
has not yet been ratified by Bolivia. 

(c) Argentina-Parnguay. Under a 1926 treaty Paraguay 
Argentina agreed that the latter could undertake con­

struction work for the utilization of the energy of the rapids 
of the Parana River at the point called "Saltos del Apipe" in 
exchange for Paraguay's right to receive 7.5% of the power 
production at the same price and conditions prevailing in 
Argentina. (Volpi, op. cit. note 6, supra, at 40.) 

Another treaty between Argentina and Paraguay was en­
tered into in 1945, with a view to regulating the di~tribution 

the waters of the Pilcomayo river. A "Comision Mixt.a 
de Limites" and a "Comi!;i6n Mixta de Estudios Hidraulicos," 
were created to provide for the sharing in equal parts of -the 
waters of the above river. (DEP'T STATE BULL. 642-43 (1945). 
REVISTA ARGENTINA DE DERECHO INTERNACIONAL, Torno IX, No. 
1, at 31-39 [1946].) 

(d) Argentina-Untgua1f. In 1946 Argentina and Uruguay 
entered into a tr.eaty in which the two states "declare that the 
waters of the Uruguay river will be utilized in common, in 
equal parts." (Art. 1 of Agreement and Additional Protocol 

" ,R~lative to the Utilization of the Rapids of the Uruguay River 
in the Zone of Saito Grande, signed at Montevideo on Dec. 30, 
1946; PAN AMERICA 61 [B.A. 1947].) The parties to the 
treaty agreed also that no works for the use of the Uruguay 
river and its tributaries will be authorized without previous 
notification of the 1\-lixed Technical Commission. Article 5, !d. 
at 64. 

(e) Dominican Republic-Haiti. The treaty of Peace, Friend­
ship and Arbitration between the Dominican Republic and 
Haiti, signed in 1929, sets up compulsory arbitration pro­
cedures and limits the parties' rights to the waters of inter­
national rivers to "just and equitable" uses having regard to 
the effects on each other's water supplies. (Treaty of Peace, 
Friendship and Arbitration signed at Santo Domingo, Feb. 20, 
1929, 105 L.N.T.S. 223.) 

,. •, 
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(f) Guatemala-El Salvador. In 1957 Guatemala and El 
Sah·ador agreed on the conditions under which each party 
could exploit the resources of the Gilija Jake. Each country 
is bound to respect the other's rights to the waters; pro­
hibitions and liabilities are spelled out. A mixed commission 
was also created to administer the uses of the waters. (Tra­
tado rntre In~ Republicas de Guatemala y de El Salvador para 
el Aprovechamiento de las Aguas del Lago de Gilija; a copy 
of the treaty was made available through the courtesy of the 
Dept. of State of the United States.) 

(g) Bolivia-Peru. In 1955 Bolivia and Peru entered into 
a preliminary agreement for the study of the problems in­
volved in the common exploitation of the water resources of 
Titicaca lake (Text in REVISTA DE DERECHO, at 93 [Lima, June, 
1955, Issue No. 23] ), and established a 1\lixed Commission 
for the purpose. The preliminary agreement has in 1957 
ripened into a full treaty which proclaims the "co-ownership" 
of the lake on the part of the countries in question. (Infor­
mation supplied through the courtesy of the Dept. of State 
of the United States.) 

One treaty which, if literally construed, 'vould reserve to 
each signatory absolute freedom to make industrial or agri­
cultural uses of the waters of an international river, if such 
uses do not interfere with navigation, is the 1954 treaty be­
tween Cambodia, Laos and Vietnam, concerning the waters of 
the Mekong. The signatory states and Thailand have recently 
requested the as::dstance of the United Nations for the de­
velopment of their common river on an integrated ba~is, and 
have established a mixed commission to further common plan­
ning and exploitation of the waters; see DEVELOPMENT OF 
WATER RESOURCES IN THE LoWER MEKONG BASIN, U.N. Docu­
ment C/E/CM. 11/457-ST/ECAFE/SER. F /112 Flood Control 
Series No. 12 (1958). 

In addition to the water treaties listed and discussed in the 
collections referred to above and in this note, there ,~xist 
hundreds more which are being collected and studied by Dr. 
A. M. Hirsch, a member of the American Committee of the 
I.L.A. as consultant to the lnRtitute of International Law of the 
New York UniverRity School of Law. It iR expected that the 
reRultR of this study will eventually appear in print. 

8. The ECE Report, thoug-h conceding the difficulty in using 
bilateral conventions as evidence of general law, concludes (pp. 
204-5): 
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. f f these conventions is of 
N evert~eless, the .exa~m~d wna o clue to the conception of 
yalue ~~.sofa{,:~ ~~efJo~~ e~ations generally. I~. in fact, 
mterna tona . d . the same way m a large1the same problem ISt re~f veay Ige concluded that that solu­
n.umb.er .of I~greewmi.tehn t~el p:.fnciples generally recognized by
twn ts m me 
civilized States. 

. t applicable by the In­1Speaking of internatwn_a cus ofm ;sr Stone has this to 
. ternational Court of Justice, Pro . u ms . ' 
say: 

. t " h · h the Court is to apply
The "internatiOnal cus om. w ~~ t t difficulties of ascer­
under the seco.nd Head (b) IS ~u ~~c thls requires the Court 
tainment considered e~~ewhere, a It is to be noted that 
to "find" and "declare th~ a~, · · i~ under this second as 
t1'eaties may have td b~ 1 esO? t~t~ clearly even if a treaty 
well as the firs~ hea . or, QUI ressl ;ecognized by the 
does n?t establ!sh t~lYf r~lesf f:: concfusion may constitute 
contPJ~tmg Part!~~· e f·c ol ustom evidencing a general 
evide:1ce of an mterna ~?n!it~in Head (b), just as may 
practice accepted. ~s :aw t diplomatic exchanges or pro­
decisions of mu~lctpaddcodu)r s,(STONE LEGAL CONTROLS OF 
tests (Emphasts a e · ' 
INTERNATIONAL CONFLICT 135 [1954].) 

According to Fauchille: 
. t 'te clus a differentes epoques ou 

Lorsque plusteurs rat ts, c~n Etats civilises, reproduisent
a une meme epoque, en re e~ . revelent ces stipu­
d'identiques stipulatilns lei prm~~~~eq~~gle juridiq~e .... 
lations conformes a a va e~r le caractere d'une 
Mais il fa~t se garder' d err~~ ~~~ventiondle; elle est 
semblable regie. Elle n esTtR~TE DE DROIT INTERNATIONAL 
cofitumiere. (I FAUCIIILLE, 
PUBLIC 45-46 [No. 52].) 

See similarly I SIBERT, TRAITE DE DROIT INTERNATIONAL PUBLIC 

34 (No. 35) (1951) ; 

Rousseal says : ~ 
. . r r r (traites d'arbitrage, conven-

Certains trattes par ·\c,u ~~. s t adition traites relatifg aux 
tiona co~sulaire~, trat )s ex rt cont;ibuer a !'elaboration 
canaux mternatT?nalx P~~venont conclus entre un grand 
du droit coOtumJer orsq'~l I s s ntiennent des gtipulations 
nombre d'Etats, et qu 1 s co t une conviction juridique 
identiques (clauses-type)Drefl~talNTERNATIONAL PUBLIC 67 
commune. (ROUSSEAU, ROI 
[1953].) 

http:n.umb.er
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According to Hyde: 

Doubtless treaties may aff d "d .law They d h or evJ ence of mternational 
· o so w en they give · conduct in which Stat expres~JOn to rules of 

those which have not fes generally acqUiesce, embracing 
contractual arrangementr(~llyH adher~d to the particular 
CHIEFLY AS INTERPRET . YDE, NTERNATIONAL LAW 
STATES 12 [1945]:) ED AND APPLIED BY THE UNITCD 

Concerning the relevanc f t t .. 
mination of international r~v~r l:~a i~ ~~~~/cs~~~: }~dthe Bdetelr­
va~t of the International Court f J . ' , ge aRc e­
wntten that customary internat· o I u~tJCe has very recently 
mined scientifically only by 1.~na. nver law can be deter­
adopted by the states in t~o~sJ ermg the c?ncrete solutions 
remarks: eJr water treaties. He further 

Le juriste ne doit pas • tt d a .
des principes abstraits [in :ha en r~ Y .von· consacrer 
concretes qu'il e treaties] mms les solutions 
son esprit quan~ lie~~oent~e devront rester presentes a 
mettre en ordre lo i u rc era, comm.e c'est sa tache, a 
droit existant et ·g q e et systematizer les donnees du 
de celJes-ci' Jes pr~~iSJ~Spar' Un e~ort. d'esprit, a cJegager 
Contribution d l' Etudep du k~ e!les Imp.h9uent. ( Basdevant, 
Domcstique, Agricole et I Jt":e·~fndtque de l' Uti/isntion 
RECUEIL EN J:HoNNEUR n us rte e des Eaux 9, 11, in 
DROIT PUBLIC [1956]~) DE M. MESTRES: L'EVOLUTION DU 

There are notable exam I f
from like provisions in,a npues bo cufsttom ~aving been derived 
. · m er o reahes As a "II t 

t 10n, m the Samos Navig t. C · n 1 us ra­
an international conventio~ t~n omftny case, it .'vas held that 
on the high seas, adopted b o ~~~u a e the qu.e~tiOn of salvage 
applicable to Egypt as well ;lth o~t ~II manhme states, was 
to it. (Crichton v Samos N . o~~ gypt had never adhered 
DIGEST OF PUBLIC. I~TE~NAT~~:~'l 10r: Company et al. ANNUAL 
1925-26 No t ) . L w CAsEs (LauterpachtM
p C I J, S ·. 1 aA 3N. And Ill the Wimbledon (The Wimble ~: al 

· · · ·• enes o 1 at 25 [1923]) an
of International just"· '. f • the Permanent Court' · Ice m erred the existen f 
ru e of international Jaw fr th f ce o a customaryI 
t;eaties by which the' Suezo~nd ep act that the terms of the 
hshed were identical in anama Canals were estab­
state cedes part of its t "!:ny respects. In cases where a 
formed with parts of an erl~ ory to another or a new state is 
for a proportionate part :f ~~:td ~he successor state is liable 
under numerous treaties Th e ht of the predecessor state 

. ese, owever, are regarded as 
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"declaratory of a rule of international law to that effect." (1 
OPPENHEIM, INTERNATIONAL LAW 167 [8th ed., Lauterpacht, 

1955].)
Further, many treaties deal with immunities of diplomats and 

consular agents and the duties of states to refrain from dis­
criminating against nationals of a friendly country; but dip­
lomats and consular agents have certain recognized privileges 
regardless of treaty, and no country would concede that its 
nationals could be discriminated against though there were 

no treaty.
The Aecond element of custom is said to be the opmw juris 

vel necessitate, or the more or less su'bj.ective conRcioURIIPAA on I ~ 
the part of states that a certain practice is imposed by law. Ii 
This nebulous "subjective" requirement has been aptly ap- I. 

prais~d thus: 
. . . it cannot be doubted that the classical doctrine has 
not been able to determine indisputably either the moment 
at which the conviction has to exist that the act that 
makes custom is legal, or whether the law with which 
the act in question has to he thought to be in conformity 
is positive Jaw, or whether the conformity is to be with 
natural law or with considerations of expediency. (Kopel­
manas, Custom as a Means of the C1·eation of Interna­
tional Law, XVIII BR. Y. lNT'L L. 127 at 130 (Hl37].) 

Other authors doubting the validity of opinio juris are: 
Guggenheim, Les Deux Elements de la Cofltume en Droit Inter­
national, in I ETUDES EN L'HONNEUR DE GEORGES SCELIJE 275­
284 (1950); Lambert, Introduction, Le Regime Successoral 
(Premiere Serie, Etudes de Droit Commun Legislatif ou de 
Droit Civil Compare), appearing in I LA FoNcTION DU DROIT 

• CIVIL COMPARE 110 et seq. (Paris 1903). Lambert argued that 
the origin of this psychological conception is to be sought in 
the distrustful attitude as to custom taken up by canonical 

theory. 
fo.side from this severe shortcoming of the classical doctrine 

of' opinio juris, as regards at least certain modes of creating 
international custom, in the case of international river law, 
there are examples readily available dating from nearly a 
century ago, from widely separated regions in which a state 
has refrained from using its advantage admittedly out of re­

spect for custom. 
As early as 1862, the Netherlands Government took the 

position that: 
The Meuse being a river common both to Holland and 
to Belgium, it goes without saying that both parties are 
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entitled to make the t 
same time, followingn~~!!;ause ~f ~he stream, but at the 
bound to abstain from l PH!'ctple.<J of law, each is 
damage to the other (T any ~ctwn which might cau 
lands qovernment to. Dut:h'lnsl.a~ton of. letter from Nethe~= 
appearmg in Smith at 217. mtmster~ m London and Paris 

The treaty of 1905 b ' emphasts added.) ' 
Ill. A r t'JC Ie 2 as follows: etween Sweden and Norway provides 

In nccnrdnnce tcith fl/111 't IS ' letha'tflPncml .prin · .of internntionalv 1 
· understood th crp1es 

1 cannot be carried out i e \\orks mentwned in Article 
~he c<;msent of the othern ~~~e of the two States without 
h uencmg the waters ~=~itu'ated e~ever these works, in in-

a,·e the effect either. f . m !he oth er State would 
~,· atercour~e fer naYig-at~ons~~s~bly .tmpeding the u~e of a 
tng .about seriow:; change . f~tmg, or otherwise bring­
con~t~)('l·:tble rxtcnt. ( Smi~hm e..,water of a region of 
supphed.) at 16,; Trans. ours; italic::! 

In the agreement of 1929 fo~ the Nile, Grrat Britain or the allocation of the waters 
ytelded water ~'~tlpplt' . ' '. as representative of tile Sud . · es ll1 reco 't · ' an 
tonal Jaw. Durin"' the neg t'gtn.t wn of a dictate of interna~tas F · " o ta wns S · A ' oretgn Minister of the Uni . ' ~~ usten Chamberlain, 

of note to the Brit ish Hi h ted. ~mgdom, sent a draft 
9th Novembrr 1927 in h'gh Commtsstoner in Egypt dat d 
rec · d ' w IC he confir d th ' ' e . ogntze a!l governing the ri . me . e basic principle 
Hts draft read~. in part "s f lplanans of mternational riYers 

' • " 0 0\\'S • · 

Th~ principle is accepted th .
th_at IS to say, the combined flat the waters of the Nile 
~~~~s ~n~ their tributaries mus~wb of th~ White and Bfu~ 

Til ' estgne~l for the use' of th e constd~red ~s a single 
banks accordmg to their need e peop~es mhabtting their 
fit ther:efrom; and, in confor s. and }hetr ~apacity to bene­
recogmzed that Egypt ha m~ty ".tth lhts principle it is 
of her pre t . 's a pnor nght to th · ' cult' . t' sen suppltes of water f th e mamtenance 
. na ton, and to an e 't bl or e areas now under 

twnal supplies which en 9Ul a. e proportion of any addi 
able in the futut·e (Pgmeermg works may rende. r ~,• . ,­
t t f · aper rega ·d· " m­~en Y o alliance with Egypt E t mg negotiationq for a 
a 31 [1928] . ) • gypt No. 1 Cmd. No. 3050 

. Since becoming independent hltshe~. Egyptian rights which th~ ~~duda~ has spoken of "estab­
edge. (THF. NILE WATER QUF:s an ~s .prepared to acknowi­
Hydro-Eiectric Power, Khartou~TION, Mnnstry of Irrigation & 
ther, the Sudan ·a • • • • December 1955 p 37) F' 1 ·' now ms 1st mg • · · ur­
surp us supplies lest Egypt ·... t. on a present allocation of1 con mue to acquire established 
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rights as she has in the past, and the Sudan would be loser." 

Id. at 6.Protests about the use of the Rio Grande river began as 
early as 1880 (Smith, at 41), and the convention of 1906 
between the United States and Mexico, while specifically dis· 
claiming any legal obligation of the United States, contained a 
waiver by Mexico of all claims for damages to its land owners 
by reason of past diversions of water in the United States. 

9. More than twenty water compacts were in force in 1954 
in the United States, and eight more were being negotiated. 
Dexheimer, International Water Problems and Progre:;s Made 
through Treaties, Compacts and Ag1·eement..~. in WORLD PoWER 
CONFERENCE, ANNALS OF SECTIONAL MEETING OF RIO DE JANEIRO 

(1954), Vol. IV at 229. 
10. The Argentine constitution does not require the consent 

of the Federal Parliament for the conclusion of inter-provincial 
compactR. According to Prof. G. Cano, in a paper entitled The 
Juridirnl Status of International (Non-Maritime) Waters in the 
Western Hemisphere, in PRINCIPLES . .. RIVERS AND LAKES, 
the following inter-provincial agreements have been concluded: 
(a) that of the Colorado River in October, 1956, among the prov­
inces of Mendoza, Neuquen, Rio Negro, La Pampa and Bueno<~ 
Aires, which set up a permanent Interstate Commission to study 
and plan the distribution of the waters of said river; (b) that 
of the provinces of Catamarca, Chaco, Jujuy, La Rioja, Salta. 
Santiago and Tucum{m on the 16th of October, 1956, which 
created the Inter-Provincial Water Organization of the Ars~:en­
tine Northwest, to study and promote the development of inter­
provincial rivers; (c) that of the provinces of Neuquen, Rio 
Negro and Chubut and the Federal Government in September, 
1957, which established the "Corporaci6n Norpatag6nica" to 
develop the Negro and Chubut Rivers; (d) that of the Bermejo 
River in November, 1956, which set up an Inter-Provincial 
Commission to plan development works for the same river, 
en~·ed into b¥~the provinces of Salta, Chaco, Cordoba, Formosa, 

JuJUY, Santiago, Santa Fe and Tucuman. 
11. In 1955 India passed an "Inter-state Water Dispute 

Bill" (MULTI-PURPOSE RIVER BASIN DEVELOPMENT. Part 2B, 
Water Resource Development in Burma, India and Pakistan 71, 
U.N. ECAFE, ST/ECAFE/SER. F/11 [Bangkok, 1956].) 
India's Damodar Valley Corporation was set up by a compact 
between the states of Bihar and Bengal, ratified by the Act of 
18 February 1948 (EIGHT YEARS OF D.V.C. 7 [Calcutta, 1956] ). 
Similarly, the Bhakra and Hiraku Projects arc being con­

;i ' 

I' 
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structed under inter-state agreeme
REGIONAL TECHNICAL Co nts (PROCEEDINGS OF THE 
AS! NFERENCE ON WATE RA AND THE FAR EAST 316 UN ,R ESOURCES IN 
No.9 [Bangkok, 1956].) ' · · ECAFE, Flood Control Series 

12. The "River l\fur C . .t · ray omm1sswn" th "S 
ams Hydro-Electric Auth 't , . , e • nowy Moun-

Border River Comml·~sl"on"orhl y and the "Dumaresg-Barwou 
d · t ·•· ' .ave been orgamzed· plan andIS nuute U!'es of intPrstat to 
11 supra, at 338). . ' e nvers. (PROCEEDINGS, op. cit. note 

13. A treaty signed in 1841 b
and Schwyz offers the e ·]· t etween the cantons of Zurich 
co t a! II'S known pre d t f .mpac s (SCHULTIIESS D ce · en o mterstate 
26, 41 (Zurich, 1916) ): WAa~er1NT.ERNATIONALES \VASSERRECHT 
sol\·ed by means of aJ!'reeme _dlspu~es between cantons are 
POWER CONFF:RF:NCE, ANNAL nts IJ1 Switzerland (NIESZ, WORLD 
JANEIRO (1954), Vol. IV at 3~9~~ SECTIONAL MEETING OF RIO DE 

14. See Appendix B for a
and practices of the United 

15. See Appendix C for a
of Gowrnments and officials

' 

16. In 1945 an arbitral a\' d
between Ecuador and Peru '~r was rendered in a dispute 
(Aranha formula) Con . Y the Chancellery of Brazl"l , . cernmg th t'l" . 
o the Zarumilla River th d e ~ I lzatJon of the \vatersf • e awar s rec1tes: 

P~ru undertakes, within the t. . . 
!o dn·ert a part of the Zaru "II ~~~ hmlt of three years 
HI the old bed so as t '" ml a IVer so that it may ru~ 
the subsistenc~ of th~ 't;uaradte.e the necessary aid for 
along its banks, thus ensu~la o~an populations located 
over the "·aters in accordan ng .· cu~dor th~ co-dominion 
(T~ans. ours. In forme d I '!I~~ ~' lth mternatwnal practice. 
tenores a Ia Nacion 623e[Q l.ntlstEro de las Relaciones Ex­

, Ul o, cuador; 1946].) 

. In the settlement of l\lav 15 .~...,., t.lil 
dispute over the Tacna-Ari~a r~ ~929, of the ~hilean-Peruvian ':· 
formula prepared bv the p "d g on, the parties accepted the 
grants to Peru full. owner hr~sl ent of the United States, which 
to , I . s lp over two can I . Cl . 

r? am lmposrs the duty on Chile t : ? s Ill JI!ean terri­
mamtenance work in tl I o pel mit Peru to catTy out 
thereof. (23 AM. J . INT:~ t'll~~; [~d to appropriate the water 
. A strongly analogous cas~ of U~P. 1929].) 
mternational boundary can b p~ll~twn ?f the air crossing an 

e Cl e , which based its decision 

.s~e~leW of. Governmental theories 
a es, Chile, Austria and India. 

.~~v!dewd obf perti~ent declarations
lVI e Y contments. 
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both on the rationale of interstate water pollution cases and 
on customary international law. The distinguished board in 
the Trail Smelter Arbitration held in 1941 that Canada's sov­
ereignty did not extend to the point of permitting the opera­
tion of a smelter in her territory in such a manner that 
noxious substances would be blown into U.S. territory with 
consequent injury to private property. (35 AM. J. INT'I, L. 684 

[1941].)A recent dispute between France and Spain over the right of 
France to divert the waters of a lake emptying into the tributary 
of a river common to the two countries. was settled by resort to 
arbitration. The Arbitral Award, though dealing mainly with the 
application of treaties between France and Spain, draws also on 

I ' principles of customary international law and finds that these I 
principles sanction the co-riparians' equal entitlement to the use 
of waters of common rivers and to the protection of their 
reRpectivc interests. (Sentence du Tribunal Arbitral Franco­
Espagnol en date du 16 Novembre 1957 danR !'Affaire de 
!'utilisation des eaux du Lac Lanoux, in XXIX Revue G{meral 
de Droit International Public 79-119 [1958].) 

17. The contention that a state is entitled to do as it wishes 
with the waters of an interstate river physically within its 
boundaries was asserted by Colorado in two of the earlier cases 
on this subject, Kansas v. Colorado, 185 U.S. 125 (1902), 206 
U.S. 46 (1907), and Wyoming v. Colorado, 259 U.S. 419 (1922), 
and was rejected by the Supreme Court. In the latter case 
Colorado reiterated its argument that under international law 
she was entitled to exercise absolute dominion over the waters 
in question. The Court answered on the merits as follows: 

The contention of Colorado that she as a State right­
fully may divert and use, as she may choose, the waters 
flowing within her boundaries in this interstate stream, 
regardless of any prejudice that this may work to others 
having rights in the stream below her boundary, cannot 

• be m.a.intained. The river throughout its course in both 
States is but a single stream wherein each State has an 
interest which should be respected by the other. A like 
contention was set up by Colorado in her answer in Kansas 
v. Colo1·ado and was adjudged untenable. Further consid­
eration satisfies us that the ruling was right. It has sup­
port in other caRes, of which Riclceu /-and & Cattle Co. v. 
Miller & Lux, 218 U.S. 258; Bean v. Morrill, 221 U.S. 485; 
Missoul"i v: Illinois, 180 U.S. 208, and 200 U.S. 496; and 
Georgia v. Tennessee Copper Co., 206 U.S. 230, are ex­

amples. 

·, 
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The Supreme Court has · t tl
whether the domestic Ia~ ocfo~~ts etn ty adhered to this position, 

. e s a es concerned was th 
mon Iaw of nparian rights th I f '. e com­
variant of n.t:'se. Among .th e ~w. o appropriation: or some 
Illinois, 180 U.S. 208 (1901e) p~~;~tpal cases are :Mtssouri v. 
Dakota v. Minnesota 263 US U.S. 496 (19~6); North 
Illinois, 278 U.S. 367 c'1929). C. · 3~? (1923); Wtsconsin v. 
U.S. 660 (1931). New J ' onnec tcut v. Massachusetts, 282 
(1931), 347 US g er~ey. v. N.ew York, 283 U.S. 336 
U.S 92 (1938) ... C 915 (1954), Hmderhder v. La Plata Co. 304 

. . ' o orado v Kan~as 320 US 383 (1 ,
Nebraska. v. Wyoming, 325. U.S .. 589 (1945.) . 943); and 

A readmg of the cases decided b th . . 
Court leaves littl~ doubt that th Y. le Umt_ed States Supreme 
evolved for the Rolution f . t : I u e:<~ whtch the Court has 
part from intemational ~'!Win ;rs ~t_e dtsputes Rtrm at least in 
the Court has given much c. ~~I nvte.r dtsputes betwe<'n l'ltates 
't . onsHera ton both to tl tt f 
1 s o\\·n Jurisdiction and t t! . 1e rna er 10 0it should applv to su 'h ~e q_uesbon '~·hat substantive law 
it has likened the c~se~o7tr~\.er~Jes. In dtscus~ing both isRues 
tions, pointing out th.at tl~e ~s~utes br~we~n ind epe_n<lent na­
judicial process for diplo .. dConstJtutwn substituted the 

macv an war as a me f I 
men t . Missouri v. Illinois lSO US 2,0 ' ans o !'ett e­
496, 520-521 (1906). Kan~as C. I· d8, 241 (1901), 200 U.S. 

0(1902); New Jerse; v 'N~,~ vy ~ o~a • 185 U.S. 125, 143-144 
Nebra!'ka v. Wyominn .325 US o5r89' 68038 U.S. 336, 342 (1931);

I . b.' • ·• · , (1945). 
sai; f~:e t~:c~no:r~e~~~~nUnSl ft4f9i86so5ulri v[. Illinoi.~, Justice Holmes 

. . , 8 1906]). 
The nuisance set forth in th b'll . .
b~ of international importance.=_a lvis~~~s one which would 
nver from a pure stream . t . le change of a great

111 0ditch. · ' a po luted and poisoned 

After posing the question (ld at 51 " 
principle of Jaw and if a ·h t 9) ~·hether there is any 
recover," Justice Hol~es r'e~~r~ed'l (./don t"5-h2Ich the plaintiff can 

I · a 0-521) · 
t may be imagined that a nui<:ance . . 

a State upon a navigable rive~ lik ~~ht be created _by 
would amount to a casu.~ bell' f ~t e Danube, whtch 
less removed. If such a . t or a ate lower down, un­
upon the 1\fis::lissippi, the ~~~~~~~~~rwere, crtlat,ed by a State 
the more peaceful means of a s 't ~Y 't'h~u < Je resolved by

I K ' · ' ut Ill ts court 
n ansas v. Colorado (.<:upnr at 146-147) th C . .

' tt' . e ourt satd · 
S1 mg, as tt were as · t · · 
~omestic tribunal, ":e '~ ~n Ill ernatwnal as well as a 
International Jaw as th/p ~ Fe~eral law, state Jaw, and 
may demand .. . : extgenctes of the particular case 
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And on the second hearing of that case, the Court added (206 
• u.s. 46, 97 [1907]) : 

Nor is our jurisdiction ousted, even if, because Kansas 
and Colorado are States sovereign and independent in local 
matters, the relations between them depend in any respect 
upon principles of international law. International law is 
no alien in this tribunal. 

In Wyoming v. Colorado, 286 U.S. 494, 509 (1932), the 
Court pointed out that it had accepted counsel's characteriza· 
tion of the earlier litigation between the same parties as one 
"between the two sovereignties of Wyoming and Colorado." 

The applicability of international Jaw to disputes between 
the states appears also in cases involving demarcation of 
boundaries and particularly in the adoption of the doctrine of 
the thalweg. See Handly's Lessee v. Anthony, 5 Wheat. 374 
(1820; per Marshall, C.J.); Iowa v. Illinois, 147 U.S. 1 (1893); 
New Jersey v. Delaware, 291 U.S. 361, 378-385 (1934). 

The Constitution confers on the Court jurisdiction over 
interstate controversies without prescribing substantive rules 
for their settlement, and the Court has been confronted with 
much the same problem as though it were dealing with in­
dependent nations. There is thus at least a strong analogy 
between its decisions and those which might be anticipated 
from a truly international tribunal. It appears to be the con­
sensus of scholars that, as said in the Trail Smelter decision, 
"it is reasonable to follow by analogy, in international cases, 
precedents established by that [the Supreme] court" in inter­
state cases "where no contrary rule prevails in international 
Jaw and no reason for rejecting such precedents can be adduced 
from the limitations of sovereignty inherent in the Constitu­
t\vn of the United States." (35 AM. J. INT'L. L. 684. 714 
[1941] .) 

The views of this tribunal con.cerning the significance of 
Supreme Court decisions are of especial weight because the 
United States member of the tribunal was Charles Warren, the 
historian..of the Supreme Court, while the neutral member was 
Jan Frans Hostie of Belgium, himself a student of the work of 
the United States Supreme Court in the international field. 

18. The doctrine of absolute rights was rejected by the 
Swiss Federal Tribunal in Aargau v. Zurich (Smith, at 39, 104; 
see also Schindler in 15 AM. J. INT'I, L. 149, 160, 170 [1921]). 
The court reasoned that the Cantons had equal rights and that 
no Canton had a right to exercise its sovereign rights in such 
a way as to affect the sovereign rights of other Cantons. In 

/ • 
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thhe ca~e ?f waters flowing in several Cantons 
t e equality of the Cantons that none of the~it .followe.d from 
take such measures upon its t . 't . \\as entitled to 
to the others. ei n ory as might cause prejudice 

The German Staatsgerichtshof had . 1view f · t · occasiOn to express 'ts 
s o m ernatwnal river law in Wuerttember . 

v. Baden (The Donauversinkung Case J g and Prussia 
DIGEST OF PUilLIC lNHRN!\TIONA , une 18, 1927), ANNUAL 
128 (1927-28). The fact: .,:er Lf ILIAW CASES (Lauterpacht)

" "' e as o ows: 
11be~;t~~:et~~~~h~0 ~ \:~1 ~~"\(~eunri~tnd a~ot?er po!nt in Wuerttem­

The reason for this is that th g cel ta~n penods of the year. 
riwr bed is chalk : . d ' e geological composition of the 

' Y an as a result large q tT
sink through crevices and aft . uan I tes of water 
pas~ages which run i.n 'a so~th:~l ~~s·s.mg. through underground 
emerge as the head waters of th/rivn ~ctwn, !hese same 'yaters 
along its short channel to L"k C tel Aach m Baden and pass . ' " e ons ance 

This natural phenomenon gave r· .
between Baden and Wuerttemb Is~ to a legal controversy
~njunction restraining Baden r/rg. ~~rtt~mberg sou~ht an 
mg dams and a water-power ~;; cons 1 uctmg ar~d mamtain­
intensified the sinkin" of th Dp' nbt nbear Im.mendmgen which 

· "' e anu e y forcm"' tl t f 
wa er 111 the direction of the A h . . "' te s ream ot
asked that Baden remove natur~~ ~ In addi~IOn, Wuerttemberg 
Moehringen which impede th fl bfstacles In the stream near

B e ow o water 
aden, on the other hand k d th . 

joined from constructing' ce;t:isn e . ·kat Wuertte.m.herg be en-
w . I I woi s near Fndmg h' h

eie ca cu ated to pren•nt th t I en '" IcAach. e na ura flow of water to the 

The court declared that it was bound . . 
law as between members of the Germ to appl~ m~ernabonal 
such as this where they acted . d an FederatiOn m matters
added: ' as m ependent communities, and 

International law contains no~ situation such as that ,~·ith wh' ~xp~ess ru.le~ relating to 
In the present case A IC t e Com t Is confrontek 
takes place. so seldo~ tha~atural p~enomenon of this · kiifd~ 
law have evolved in thi~ nottspeclal rule~ of international 
fall back upon the gen~rarrta ..er.. Accordl.ngly, one has to 
concerning the flow of inter:\I!JCiples. of mternational Jaw 
from boundary rivers Th a IO~a nvers as distinguished 
every State in regard. to . e exerc!se of ~overeign rights by 
territory is limited by thlentJ~r~twnal n;·e;s tra,·ersing its 
of other members of the int Y n~~ to lmJure the interest 
consideration must be gi. etrna wna community. Due ven o one another by States 
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through whose territories there flows an international 
river. No State may substantially impair the natural use 
of the flow of such a river by its neighbor. This principle 
has gained increased recognition in international relations, 
in particular in modern times when the increased exploita­
tion of the natural pow.er of flowing water has led to a \1 
contractual regulation of the interests of States connected !
by international rivers. The application of this principle I 

is governed by the circumstances of each particular case. \ 
; .

The interests of the States in question must be weighed in 
! 

an equitable manner against one another. One must con­ \ 
j I 

sider not only the absolute injury caused to the neighboring 
State, but also the relation of the advantage gained by one 
to the injury caused to the other. 

The Italian Court of Cassation, in Societe Energie Electrique 
du Littox.al Mediterraneen v. Compagnia lmprese Elettriche 
Liguri (1939); ANNUAL DIGEST OF PUBLIC INTERNATIONAL LAW 
CASES (Lauterpacht) No. 47 (1938-1940), said: 

International law recognizes the right on the part of 
every riparian State to enjoy as a participant of a kind of 
partnership created by the river, all the advantages deriv­
ing from it for the purpose of securing the welfare and the 
economic and civil progress of the nation . . .. However, 
although a State, in the exercise of its right of sovereignty, 
may subject public rivers to whatever regime it deems best, 
it cannot disregard the international duty, derived from 
that principle, not to impede or to destroy, as a result of 
this regime, the opportunity of the other States to avail 
themselves of the flow of water for their own national 

needs. 
.19. Judge Lauterpacht of the International Court of Justice 

wrote in 1929 apropos the value of municipal decisions at larg.e, 
that custom being the sum total of the acts of states, which 
shows a concordance sufficient to ground a principle as accepted, 
the analogy of decisions of domestic tribunals should be con­
sidered, when· in pari materia, since they most certainly con­
stitute "acts" of states. In addition Lauterpacht stated that 
there is no reason to believe that the inclusion in Article 38, 
Statute of the Permanent Court of International Justice, of 
"judicial decisions" as subsidiary means of determining rules of 
international Ia\\·, was meant to refer only to decisions of inter­
national tribunals. (Lauterpacht, Decisions of Municipal Courts 
as a Source of International Law, X BR. Y. INT'L. L. 65 
[1929] .) Professor Cowles puts it: 

http:Littox.al
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There is no queo::tion that if th .
Court had spoke~ first 'o e U~•ted. SL1tes Supreme 
opinion would be briefedn the subJect, Jts decision and 
sidered by the Internat· br Counsel and carefully con­
International Law as A 'una ,ourt of Ju~t!c~. (Cowles, 
erations, in 74 RECUEILpbE~dJletwee~ Subd!VlSIOilS of Fed­
emy, 1949, I].) OURS 6o9, 742 [Jiague Acad-

The analogy of international J · federal decisions a 1 · ' • ' . m~ and pnvate law, let alone' 
said to be f It t PI1 YJ mg m.tel natiOnal Jaw outright has been 

e s rong y prec•o::ely in qu f f .'
of which international river I. . . es Ions o neJghhor law, 
Zur Lehre t'on dcr' Geb. t ~" ~ a part. (Huber, Ein Beilrag1 1 

SCHRIFT FUER VOELKERRF.dl~; ~091:ll~d a~ G1·cnzflurssen, 1 ZEIT· 
The Indus (Rau) Com . . 1o9 [1909].) 

COMMISSION (1912). Vol mr~~n .~RF.PORT OF Til~ INOUS (RAU) 
ernment Printing l ahor. (.P ~~ ;nted by Supenntendent, Gov:: 
a watpr di\·prsi;n "dio::JlUet" tbm;a.J), at 2~ [1950]) dealing with 
t I . " et\\CPn two pr v· f 
reater as interchangeable the in ro. • • o Jnces ? India, 

precedents, saying of the two mer It I nh.thol~~~. and Interstate 
tendency" It r . e Y t at "e find the same 

• f ISC:USS('!1 at Jengfh the d . . ' 
States Supreme Court and plac d h ecii~JOns of the United 

p f ' ' e mnc re 1ance on t1 
ro es!'or Smith savs (at 104) th t " Iem. 

the member l'tates in ·a feder I . a the mutual relations of · ' a umon have a q · · t 
ch.aracter, and in determinin . : ' . uas1~1n ernational 

. tnbunals have been compelledgt thde•r. I espectJv~ nghls federal 
1 of international Jav,·, Th f od ec;de accordmg to principles 
. chiefly those in the U~ited Setate eSra cases he considers are 

Th ECE ' es upreme Court 
e Report, speaking of th . . . 

case Jaw of the decisions f th e IUm~ortance to mternational 
· 0 e mted Stat s · 

erman courts, says (at 70 ) : • es, • \VIss andG 

This comparison seems an a t . . 
no. national codified ~~".' ro~)m one m view of. the. fact that 
e;w:ted at the time, and thato~h to .the parties. Ill dispute 
Cited the principles of internation~l JJ~~~~ments Ill question 

~he report then refers to l\1. Ho~ti • . . _.,..,
river controversies in the Un 't d S~ st account of the mterst'ate 
domestic law between the stall e. da es and the divergence of 

< es. an adds (Ibid.) : 

This gave rise to a series fs~ttled only by reference to o disputes which could be 
tiona! Jaw. the actual rules of intcrna-

An apparently contrary view i .
F. J. Berber, who, after citi th s ebxplessed by Professol· Dr. 

ng e a ove-quoted language of the 
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Smelter decisian, states flatly that "there is no rule of 
··public international law which would permit such an analogous 
application." (BERBER, DIE RECHTSQUELLEN DES INTERNATION· 

. ALEN WASSERNUTZUNGSRECIIT 125 [1955] Trans. ours.) In this 
connection, it is important to bear in mind the distinction 
between the process of "analogy" known to civil-law-trained 
lawyers, according to which an analogous legal principle de­
veloped in a context different from that of a given dispute is l
considered compulsory and the process whereby an analogous ~ 

l'rule is con~idered only a guide to the decision of the case at 
· hand. It is believed that Professor Berber is referring to the I 

process of "analogy" known to municipal civil law, whereas the ~ ·' : 
Trail Smelt.er Tribunal thought the decisions of the U.S. Su­ ! ! 

preme Court to be only a "guide" in this field of international 
law. n is submitted that the process of analogy applied in the 
Trail Smell l'r decision is the one mor.e sui table to international 'I 

law. The procells in the municipal civil law is predicated upon 
the civil Jaw system's cqncept of the existence of an all-inclu­

,. 
sive, pre-existing set of legal norms. International law is not so t: 

l~ 

predicated. ~ 

The process of analogy in international Jaw has been aptly 1
l 

described thus: 
It is an inductive and experimental method subject to 
correction. But its foundation is sound, based as it is on \ithe solid rock of juridical logic and the principles of legal ;ljustice common to Jaw . . .. It is especially in an under­
developed system of Jaw that it would be most unreason­ i 
able to !'acrifice scientific progress and efficiency of in­ •' 
terpretation on the altar of positivist formulas. (LAUTER­
PACHT, PRIVATE LAW SOURCES AND ANALOGIES OF INTER· 
NATIONAL LAW, 83-84 (1927].) .,.. 

Professor Cowles, basing his argument chiefly on an extensive 
review of United States cases, asserts that in controversies r 

. between the members of a federal union courts ordinarily apply i 
internatiOJJal Jaw. (I-nternational Law as Applied between Sub· i 

\
divisions of Federations in 74 RECUEIL DES CoURS 659 [Hague I 

I 

Academy, 1949, I].) He quotes William Howard Taft as saying I 

in 1915 that in the typical interstate case "there is nothing but 
international Jaw to govern." (/d. at 690.) In his concluding 
commentary Professor Cowles says: 

In such cases supreme federal courts act in substantially 
the same manner as international tribunals dealing with 
fully independent States. (ld. at 740). 
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Professor Sauser-Hall con 'd th . .ters, by analogy of de .. Sl ersf e. use m mternational mat- , 
I 'U ·t· , clswns o tnbunals i f d I~ it zsation Jndust1"ielle des Fl , n .e era states.(RECUEIL DES COURS 471 [H A euves /ntenwtwnaux in 83 

. ague cademy, 1953, II].) He says: 

The conflicts of interest wh. h th . . . 
courses can stir up betwee ti~ e ubhzatwn of water 
federation of States n e member States of a Con· 
strongest analogy' to. th~~e o~h .a federal State present the 
plane between sovereign '~ ~ch. occur on 
trans. ours. See Id. at 51 ~_~ ~\1 

20. See Appendix D. 

21. The ECE Report ·1 •t .
finds that o '1·1 ~hl·s review of(at 51-68) some thirty authors .· 

riparians do not standn ~n a I ~e ~r four hav~ maintained that • 
these one should add SIMSARIAN a~sSof equality of rights. To , 
lNG THE DI\'ISION OF INTE ' TUDY OF THE LAW GOVERN· 
though he admits an e RNtA.TIONAL WATERS 106-111 (1939) ,

' xcep IOn for b 1 ' 
author, (FENWICK INTERNATIO L ounc ary waters. One 
merely states that 'riparians ha\~A~ AW 391. ~3rd eel. 1948]) 
their claims to the abs I t ' ot been mlhng to relinquish 
territories, but that th o u e c~n~rol of .waters within their 
erned by. international ~g~::~Znt:.nternatwnal riwrs are gov-

A revieW of the position of th d' .
found in ANDRASSY UTILISATI ~ ISSident authors can be 
NON l\fARITIMES (Er-l DEHOR ON ES EAUX !NTERNATIONALES
d D . _, , S DE LA NAVIG\TION) 30 3R ( . 

e ro1t International, p f A" · :· lnsbtut1957 )
affirms the existence of con.' ro : n~ra~sy chsagrees and 
international Jaw. espondmg nghts and duties in 

A sampling of the dews of c:om . concurrence in the bas· . th . . e promnH'_nt authors will show 
entitled to make uc:e o'f ~~ estls tha.t co-nparians are equally 
that no riparian c;n Ja,,·fleull":a elr~ Within their jurisdiction and 

· ht ' ' c a 1m to have · · ng s. Professor Smith aft . t . ' . 
0 
ngma 

11
Y ~uperior

and practice, says in hi~ 'co;cll ed~ enslh\"e r~new of both theory , u mg c apter: ' ~'?\ l ii 
From the material th t . h 

at least deduce with co~Jfi "e ave n?w studied 
In the law of rivers ther .1delce I certam nf'gative results 
legal doctrine derived f ~ IS c ea.r Y. no place for any purely 
whe~her. that principle {>~mthan~ b~m;J.de ah!"tract principle, 
terntonal sovereign or th e a so .ute suprrmacy of the 
riparian rights. The formee ?ld prn·ate .law doctrine of 
the latter is obstructive T~ ~~ a_s essentwlly anarchic as 
state to inflict irreparabi . ~ oi mer would permit every' e lllJUry upon its neighhors with-

the international 
(ld. at 471-472, 

. •' 
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out being amenable to any control save the threat of war. 
The latter is essentially a right to veto. (Smith at 144). 

Professor Brierly in his recent book observes that: 

The practice of States as evidenced in the controversies 
which have arisen about this matter, seems now to admit 
that each State concerned has a right to ... have its own 
interests weighed in the balance against those of other 
States; and that no other State may claim to use the 
waters in such a way as to cause material injury to the 
interests of another, or to oppose their use by another State 
unless this causes material injury to itself. (BRIERLY, THE /. ' 

LAW OF NATIONS, 204-205 [V ed. 1955].) I, 
' Lauterpacht, now a judge of the International Court of 

Justice, likewise conceives the "duty of the State not to inter­
fere with the flow of a river to the detriment of other riparian 
States," as "one of those general principles of law recognized by 
civilized State'i which the Permanent Court is bound to apply 
by virtue of Article 38 of its Statute" (1 OPPENHEIM, INTER· 
NATIONAL LAW 346-347 [8th ed. Lauterpacht, 1955]). 

Sauser-Hall, who has recently treated this subject from the 
point of view of international neighbor law, after reviewing 
the domestic laws of France, Germany, Italy, Switzerland and 
the United States, concludes that the principle seems to be gen­
erally recognized which permits "no diversion of a river or 
stream which is of a character to strongly prejudice other 
riparians or communities whose territories are bordered by or 
traversed by the !lame stream." (L'Utilisation InduRtrielle des 
Fleuves Jnternrt.tionanx, in 83 RECUEIL DES CouRS 517 [Hague 
Acad€mY, 1953; II] Trans. ours.) In his view this principle is 
the main contribution by analogy of domestic law to interna­
tional law. He urges the evolution of rules "in a manner which 
will reconcile, as harmoniously as possible, the particular inter­
ests of each state with those of other interested states." (ld. 

a:tJ74, Trans. ours.)
Professor Jose de Yanguas Messia of Madrid has recently 

pointed out that assumption of unilateral control of the waters 
of an international river on the part of a riparian would result 
in the imposition of one riparian's laws on a co-riparian and a 
violation of sovereignty. He maintains that international Jaw, 
apart from treaty, dictates the mutual respect for lawfully 
established and existing uses and entitles co-riparians to share 
on a just and reasonable basis in the benefits of a system of 
international waters. (de Yanguas Messia, El Aprovechan~iento 
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HidroelCctrico de los Rfos Internacionales en las Zonas Fronter­
izas Espafiola.s, 1 REVISTA DE LA FACULTAD DE DERECIIO DE LA 
UNIVERSIDAD DE 1\fADRID 9 (1957].) 

No dissent from the basic principle of corresponding rights 
and obligations among co-riparians has been found among 
Latin American scholars who have dealt with the subject. In 
1932, the "Pet manent Commission for the Codification of Public 
International Law" of Rio de Janeiro issued a report on the 
general principles which may facilitate agreements among 
riparians, concerning the industrial and agricultural uses of · 
international rivers. In the report, the right of riparian states 
to the waters was said to be "... an exclusive right, although 
limited in its exercifle by the requirement not to prejudice the · 
equal right of a neighbor." (The report is reproduced, in 
Volpi, op. cit. note 6 supm at 85. Trans. ours.) The report 
holds also that changes in the existing regime of international 
rivers must be undertaken "·ith prior agreem('nt with co­
riparians. Support for this poflition "·as found in the opinions 
of "the most qualified internationalists." (Id. at 87.) 

Other Latin American authors supporting the principle of 
corresponding rights and duties are: Rurz llfORENO, MANUAL 
DF: DF:RECIIO INTERNACIONAL PURLICO 178 (1943), SOSA-ROD­
RIGUEZ, LE DROIT FLUVIAL INTERNATIONAl, ET LES FLF:UVES DE 
L'AMERIQUE LATINE 51-53 (1935), DIAZ CISNEROS, 1 DF:RECHO 
INTERNATIONAL PURJ.JCO 539 (19!>5) and CANO, The Juridical 
Status of Intnnntionnl (Non-llfaritimr) Waters in the Western 
H cmi.~phrre in PRINCIPLF:S ... RIVERS AND LAKES. 

Professor Cardona of Mexico resorts to the theory of shared 
sovereignty over international rinr basins, among co-riparians. 
Apart from the controversial nature of a theory of shared 
sovereigntr there is no mistaking the substance of the author's 
thinking when he says: 

The internationality of river basins pre-supposes a com­
bination of rights and duties that are common to the 
neighboring states .... It follows that the legal order that 
governs this combination of rights and duties affects the 
exercise of the territorial sovereignty of each state .... 

The principle applicable to this order-and one which is 
amply recognized in international law-is that a state may 
exercise its rights of territorial Rovereignty in the form 
and to the degree that it deems desirable but on condition 
that it does not impair the right of a neighboring state. 
(Cardona, El Regimen Jurfdico de los Rfos lnternrrcionales, 
56 REVISTA DE DERECIIO INTERNACIONAL 24, 26 (La Habana,
No. 111, 1949].) (Trans. ours.) 
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t . t ational river Jaw imposes 
The author's conclusion is tha m ern en the two parties," (ld. 
a "just distribution of thhe bus~s b;t;r~sent and future needs of 
at 26, trans. ours), on t e asls o 
riparian states. 

t t' of exist­22 See Appendix E for a review of the pro ec JOn 
ing ~ses in the practice of states. 

t' 1 stated in what has 
23. The Institut de ~o~;i~nt~:~~;~~i~n of 1911 that the 

become known as the a ti uous or successive, could not 
regime of rivers and Jakes, cotnh g d t iment of a co-riparian,
b It d by one state to e e r · h t'l' 
e a ere th th " Interference wtt u I tza­

"without the consent of . e .o ser~as banned outright. 
tion of waters by other ~tpan~n 1923 ~pecifically provides in 

The Geneva Conventton o. velo hydraulic power 
Article 4 that if a st~te de~l~e~i t~ :oe an: other contracting 
which might cause senous,pteJu c r into negotiations with a 
state, the states concerned shall ent\ which will allow such 

. to the conclusion of agreemen sVIeW d, 
operations to b~ execute . . of 1933 states in Article 2 

The Declaration of Montevideo t of the other riparian
"without the consen

that no state may, f 
11 

international character, 
state, introduce into ~aterco~rses tt:tion of their waters, any 
for indm'ltrial or agncultura e.x~ ot. 'u to the margin of the 
alterations which rna~. prhove lnJUrl~i~ciple is made applicable 
other interested stat;e. T. e same p 

to successive rivers m Arbcl\4· . t. at its Buenos Aires 
The Inter-American Bar ssocm ~na statement of existing

957Conference in Nove~ber ~ . ad~ptestated in Article 3 that 
inter?ational law m which tit r:frain from making changes 
ripanans are under ~ dut~ ~he uses of co-riparians, unless 
which might affect a versde Y. . of an international court or
under an agreement or a eclswn 

tribunal. . f th f II text and citations of declarationsSee ,Append1x 4..,, or e u . 

of the ~hove international bodtes:b al no international confer-
Conversely,. no inte;na\ional t~t t'~~ ~f publicists has ever, so 

ence an? no mternattot~a ~~~o~~ap,roposition that riparians are
far as 1s known, sane wne . . 
free to disregard the claims made by co-npanans. 

N th I d Government in refer­24. Already in 1862 the e e~ an s to Holland and 
. t th uses of the Meuse, a nver common h 

rBmlg. o Related that "following general prin~iples of lawd' eac 
e gmm, . , . f t"on which might cause amageis bound to abstam rom any ac ' 

:. '!
I 1' 
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to the other." (Smith at 217.) And the treaty of 1905 between 
Sweden and Norway states in Article 2 that "in accordance 
with the general principles of international law, it is under- · 
stood that the works mentioned in Article 1 cannot be carried 
out in one of the two States without the conRent of the other" 
wherever serious damages in the regime of the waters situated 
in the other State would be caused thereby. (I d. at 167; trans. 
ours.) 

The frequent resort by co-riparians to mixed technical com­
missions, charged with the task of administering the uses of 
systems of international waters, is an eloquent endorsement of 
the principle of condemnation of unilateral action as regards 
the dispoRal of common waters. See materials referred to in 
comments to preceding principle for widespread examples of 
requirements of agreement before making changes, and estab­
lishment of mixed technical commissions. 

Many of those treaties which require prior a~rreement as a 
condition to the erection of new works express the requirement 
in terms of the possible or likely effect of the works-a wording 
which suggests that the parties appreciated the danger in­
herent in unilateral determination that works would have no 
international effect. See e.g., the following treaties: France· 
Italy, 1914 (Smith, at 179); Finland-Russia, 1922 (/d . at 194); 
General Convention, Geneva, 1923 (!d. at 196); Hungary­
Romania, 1924 (!d. at 200); Finland-Norway, 1925 (!d. at 201); 
Germany-France, 1925 (!d. at 205); Germany-France-Saar, 1926 
(ECE Report at 1~7): Gernwny-Belgium, 1929 (!d. at 144); 
Romania-Yu~ro~la\'ia, 1931 (!d. at 145); Brazil-United Kingdom, 
19~2 (!d. at 147): Brazil-Uruguay, 1933 (Id. at 147). 

A number of treaties impose an initial requirement of notifi­
cation of proposed new works, either with or without a subse­
quent requirement of agreement or consent. See, r.g ., the 
following treaties: Spain-France, 1856, 1866 (ECE Report, at 
111 l; Switzerland-Baden. 1879 (!d. at 111); Romania-Yugo­
slavia, 1931 (/d. at 145); Belgium-Great Bri.tain, 1934 (ld.,.ltt 
148). 

25. de Yanguas l\te~~ia, El Apmt'erhrzmiento Hidrne/6ctrico 
de los Rfos Internacionnlrs en las Zonas Fronterizrzs E.~paiiolas, 
1 RE\'ISTA DE LA FACULTAD DE DERECHO DE LA UNIVERSIDAD DE 
MADRID 17 (1957). 

26. 35 AM. J. INT'L L. 684 (1951). See Appendix F. 

27. Treaties imposing limitations on the construction of new 
works nrc frcqurntly couched in terms broad enough to cover 
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11 as works constructed by 
privately undertaken a~h w~ollowing treaties: Sweden­
authorities. See, e.g., e. France-Italy, 1914 (ld. at 

.,.r_••..,.,,", 1905 (Smith~ at 167 ) id at 200 ) ; Finland-Norway, 
179). Hungary-Romama, 1924 (F . 1925 (/d. at 205);

' t 201) · Germany- ranee ' 37) Brazil­
1925 (Id. a ' (ECE Report, at 1 ; 
Germany-France-Saar, 19~6 t 149) The treaty of 1906 be­
United Kingdom, 1940 (I · a . · (Smith at 168) resulted 
tween the United States and Mhextct~ that ~rivate citizens of 

1 · ts by eac na wn d such in part from comp am f the Rio Grande, an 
the other had diverted water rom expressly released by the 
claims on behalf of Mexico w::ndary waterfl and to ri~ers 
treaty. With respect both to tb f 1909 between the United 

. b ·der the trea Y 0 • . · t as well crossmg 1 .oi. ' . t 170) applies to pnva e ,t te 
States and Bntam (Smtth, a 
as to public action. . " he Institut de Droit Int~rna-

"Madrid DeclaratiOn of t I plicable to pnvateThe ' ) · ade express Y ap ' 
tiona\ (Appendix A IS me 
establishments. . . t' the United StateR Supreme 

·nterstntc water )JtJga wn. t t' " (in some caReS,In l • d t' of pnva e par te.~ . with
Court has trent.e ac ton being on a panty 
action takrn with state con~e~;;ad:s 185 U.S. 125, 145-146 
public action.. Kansas 1\.ad; 2S6 U.S. 494, 508-510 (1932); 
(1902); Wyommg v. C~~7' U.S. 517 (1936).
Washington v. Oregon, 

28. See Appendix F. 493 (8th ed.
INTERNATIONAL LAW

29 S e 1 OPPENHEIM, . 
. e ht 1955) and citations therem.

Lauterpac , ' ' . . 
d 686 et seq and cttatwns. 

3o. Jd. at 309 an ., 
604 et seq. and citations.Id t31 ·a ' · ian . . . which consent of a co-npar 

32 In the numerous trcattes Ill b b 'It and new uses of the 
is re~uired before new wo.rk·~· ~a~ i~ g~~s ~ithout saying that 
w:Re'i-s of the system be 1111 ta e. , n or expected if a duty to 

ent t:an be reasonably give f the relevant data 
no cons ' . t the accuracy o . . in 
s~tisfy the parttes as ~ the same time. Ltkewts:, 
were not implicit\~ sanct;~e~i~ of co-riparians. is reqmre~, 
treaties where pnor no I tea be the concomttant duty ~ 
the only meaningful purpose ca~he impact of the propose. 
enable co-riparians to assess h the presentation and analysiS 
changes on their rights thtrou'!nber of trenties pro~ide for th~ 
of pertinent data. A ~r~a nu . ·ons charged with the tas 

. f . d or Jomt commtssl .
creation o mtxe 
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of administering the uses f 
system. I~ would be sensele~s the waters ?f. an international 
pf'rf?rm Jts duties without io/xpect a JOint commission to ,
perti~ent data. The treaties u a.nd mutual disclosure 
!e<'hmques outlinf'd above sho' e~racmg one or another of 
m the conviction that a . ": e concurrence of many na 
and ace t ' mimmum right t th d ' law ess o pertinent data is dictated b ~ . e . isclosure of 
' . :ee the treatie!'l citf'd and d' y exis~mg International 
ap~en Ice~ to comments on principl Jslclussed m footnotes and 
th o~le treaties expressly prodde ~s. a~d III. .
18~6"~te~s of co-riparian~ (e g pOl ~ nght of m:::pection of 

rticle XXIX [Smith a.., russia and the Netherlands
:~2~ Arti~le 18 [Smith at 212J) 16g] \ ~ermany and Lithuania' 
tha co-nparians exchange stat· t.ertJ~ other treaties requir~ 
. e uses. of the waters of the 'i Is Jca .mformation concerning
~~~~~·n~tJ~n concerning contemp~~eTatJOnal sr~tem, as well as 
A. ·. rfJcles 5 ami 6 [Smith' e< uses (France-Swib:erland

179rticle JV fSmith at 179]. Au t . aty ]; France-Italv 1914 
T 19"'4[P·'''~7,prrtNote7)) · ' sna- ugoslavia' • aunov1c. 

he Declarntion of 1\fontevid . ,. eo states m Article 1 th t h 
. . . . m order to exploit th . . . a w ere 
bona! \Yaters for indu t . I e h) dJ aul!c power of I. tbe r · s na or agri It n erna­
. Jecrssary to make stud· .· cu u;al purposes, it rna

~~o;~:ie~heo~tat.fei'l ont wh.o~e ~~~rrt~~~e: ;~:ws· ttuod.their utilizf. 
f T • 1 no WJlhng t · 1es are to b t:~~~i~~~.\~i'lb~;''t;;eanths the. ma~i~a~~ s~~~mst~t-ectly, sha_Ji 
count e o er Interested St t Jes on their . a e and for its ac­

. This hroarl statement i!'l indi .s~ty of technical inform~tion cabve of the recognized neces­
nghts of user of tl . for the exercise of . . .th D I II~ Jr water resour F II . npanans' 

e ec m·ation of Montevideo a ces. o owing the spirit of 
can statrs hm·e provided f ~reat number of Latin Amer' 

~~~;:;~ to tho conce".cd ex;,:it~;::d .i"~nkal oo~m;,;008 ~ 
GENTIN (e.g., Argrntma-Bolivia-Para "aters of International 
2, at 1;6-~~7D::RECJIO ~NTERNACIONA~ g~:yse~i:1 [REVISTA AR­
642-643 (Oci. 2Alrg-entma-Paraguay, 1945 [DE;. Tosmo IV, No. . . 
A · , 1945)) · A · " T. TATE BULL 

MERICA 61 (B.A. 1!117))'· r~e~tma-Uruguay, 1916 [P , . 
DERECIIO 93 ( J . • Bol!vJa-Peru 195 ANSal - 1 . ,Jma, June 195r> Is N • 5 [REVISTA DE . 
' ' vacor, 19!>7 [Copy supplied.by ~uet o. 23)]; Guatemala-E)

ep · of State]) 

33 · On the basis of . 
Trail Smeltrr Arb.itral Tr~~~~al i~,-~~ving water pollution the

' e that pollution of th'e air 

THE USES OF THE WATERS OF INTERNATIONAL RIVERS 45 

causing substantial injury to another nation was a violation 
of international Jaw. The decision is reported in 35 AM. J. 
INT'L L. 684 (1941) and digested in Appendix F, p. 107. 

It has been held by the United States Supreme Court that 
pollution of interstate waters is enjoinable at suit of the in­
jured state. Missouri v. Illinois, 180 U.S. 208 (1901), 200 

·. U.S. 496 (1906); New York v. New Jersey, 256 U.S. 296 
(1921). It is true that in both cases cited the court found that 
the injury was not proved to be substantial enough, but there 
is no doubt that the complainants were held to have action· 
able claims. The court granted injunctive relief in analogous 
cases involving proven substantial pollution of the air and 
pollution of the sea. Georgia v. Tennessee Copper Co., 206 
U.S. 230 (1907), 237 U.S. 4741 (1915); New Jersey v. New 

York City, 283 U.S. 473 (1931). 

34. See, for example, U.S.-Great Britain, 1909; Germany­
France, 1925; Guatemala-EI Salvador, 1957. The Madrid Dec­
laration of the Institut de Droit International ( 1911) forbids 
outright "all alterations injurious to the water." The general 
language of many other treaties and declarations of interna· 
tiona! bodies is broad enough to include a prohibition against 
the increase in the level of pollution to the substantial detri­

ment of co-riparians. 
Numerous compacts have been entered into among several 

states in the United States for the specific purpose of con­
trolling the level of pollution. See, for example, compacts 
relating to the Potomac (54 STAT. 748 [1940]) and the Ohio 
(54 STAT. 752 [1940]) Rivers, and to the rivers of New Eng­

land (61 STAT. 682 [1947]). 

35. The Water Pollution Control Act of the United States 
(33 U.S.C. 466-466j) is expressly aimed at the encouragement 
of further compacts and the abatement of pollution which 
impairs the health and welfare of communities in states other 
than the state whose practices cause the pollution.

See als(; the Swiss Federal Law on the Protection of Waters 
Against Pollution, enacted on March 16, 1955, and the Execu· 
tive Ordinance of December 28, 1956, establishing regulations 
for implementation of the law. (RECUEIL DES LOIS FEDERALES, 

No. 56, at 1635 and 1641 [1956].) 
Under this law authority is left in the cantons for the pre­

vention of water pollution "under the supervision of the Fed­
eral Government." (Art. 61.) The conclusion of inter-cantonal 
agreements is encouraged for the adoption of common or co· 
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ordinated measures of rot t'
Federal Courts a;e gi~en eco~~n and purificat_ion. (Art. 7(1].) 

·' puleR. (Art. 7[2].) For fhe er to r~solve I~Jtercantonal dis· ' 
surface or underground . t pr~tection agamst pollution of 
ary or cross the territol·v" ,oaferd~ffwhich form the national bound­
" 'th the entente of th. · t 1 erent st t the Confederation ·WI a es, 
lain the cooperation of ne. mhber~_sted cantons," will seek to ob~
t' elg ol mg states b . 't' .
Ions :md ronclurling trnat· (A· Y llli Iatmg negotia­

m t f I' · " Jes. rt 8[1] ) A fen s o JmJted scope, the canton . . . . s or arrange- ·. 
agreements with forei"'n o;,fate (As hta\e authonty to enter into

" ' ' s. I' . 8(2].) 

36. A recent study conducted b th 
on Integrated River Ba . D I Y e U.N. Panel of Experts 
i 'sm eve opment st t . 
s now widely recognil<:ed that . . .. a es Ill part that "it 

whether sinl!le or mtlt' ' mdJvldual water projects
t k . 1 !-purpose- cam t ­
.a <'11 with optimum benefit for the' lO as a rule be under-
IS at lea!"t the broad out!' f people affected before there 
area . . .. A rh·er is a~~~.? a pl~n for the entire drainage 
wealth "·hich ought t~ b,Jh' ITll! enh~y pro,·idinl! a source' of 
its b fi · · e ~ ared eqUitablv 1ene ICJai'Ie!"." (Integrated River ' : • as a egacy among 
1; U.N. Document E/3066 [1958] ) Basm Development at p. 

The Panel of ExJwrts . . t . BrJ't . C' I . cons!~ s of rPpres t t.am, o nmbin France Th N. th . en a Jves of Great 
and the U.S.S.R. 'It ,~·as {,'st t ~- he 

1
erland~, Paki~;tan, the U.S.A. 

Economic and Social Cou;lc71 > ~~ ~~c followmg ~ resolution of the 
~he re!"olution emphasized th: ~e: 21st ~essJon, l\lay 3, 1956. 
flon on integrated ri,·er b . d d of mternational coopera­
experts to ~;tudy the econom ~sm . elvelopment and asked the 
)ems ari!"ing out of intn ltC,d!"O~Ia and administrative prob­

. '-gra e nver ba~J· I I
rrcommend ,,·av~; and mean f ' ., n c eve opment, andto

experience in this. area. ' s or the exchange of data and 

37. Profes!"or Smith at 150-151 states that: 

The. fil:~~ principle is that ev . . . . 
an tndn·JsJble physical unit ae~J [~\er system Is naturally 
so developed as to render the at as sue~ it shoulll'-be~ . 
the whole human communi! "~.eate~t possible sen·ice to 
l_lot. that communitv is d' ·1' d .lch It serves, whether or 
JUnsdictions. · · IVH e mto two or more political 

The Indu~; (Rau) CommissionIssued in 1942 stat t .. • in the first volume of its report
• , eR a page 10: 

!he most satisfactory settle t .
Is by agreement, the part' me~ o~ disputes of this kind 

, les a optmg the same technical 

THE USES OF THE WATERS OF INTERNATIONAL RIVERS 47 

solution of each problem, as if they were a single com­
munity undivided by political or administrative frontiers. 

38. The latest instance to come to our attention relates to 
the continuing work of the U.N. Survey Mission of the Lower 
Mekong River Basin in Southeast Asia. In a report issued in 
February, 1958 (DEVELOPMENT OF WATER RESOURCES IN THE 
LOWER MEKONG BASIN, U.N. Doc. C/E/CM. 11/457­
ST/ECAFE/SER.F/12, Flood Control Series No. 12), the 
Mission stressed the benefits that would accrue to the peoples 
of the area from "wise conservation and utilization" of the 
M-ekong waters. The people of the area included the nations 
of Thailand, Laos, Cambodia, South Vietnam. It is particularly f , 

noteworthy that the above states, some with recently won inde­
pendence, have not allowed themselves to become bogged down 
in the mire of impractical claims of absolute sovereign rights, 
or the equally extreme demand for absolute territorial in­
tegrity. The report shows that they are cooperating with a 
view to achieving maximum development of the basin. 

In a monograph prepared by Dr. E. Urban and Dr. 0. Vas, 
both members of the Austrian National Committee attending 
the Sectional Meeting of the World Power Conference at Rio 
de Janeiro in 1954, it is stated that Austria has more and more 
abandoned "rigid adherence to purely legal principles" in favor 
of "economic and technical considerations." Of Austria's atti­
tude and actions the following was said: 

Increasing importance has been attributed to the idea of 
optimum utilization, i.e. the viewpoint has been largely 
adopted that without regard to the division of watercourses 
by political boundaries the optimum technical and economic 
solution is to be attempted and jointly to be utilized. 

The nrinciple of joint optimum water power utilization, 
so to say, forces itself upon one's mind in the case of 
contiguous waters and thus has received more attention 
than in the case of successive waters. But even in respect 
of successive waters arrangements have been made between 
Austria and her neighbour states which go far beyond the 
princi!)les of notification and consultation as recommended 
by the Electricity Committee of the U.N. Economic Com­
miRsion for Europe (cf. Recommendation No. R). (Ans­
t1'ia's E~·periences in International Hydro-Electric Develop­
ment.~. in WORLD POWER CONFERENCE, ANNALS OF SEC­
TIONAL MEETING OF RIO DE JANEIRO (1954], Vol. IV at 266.) 

The monograph describes several examples of joint coopera· 
tion between Austria and her neighbors with a view to opti­
mum utilization of the water resources. 
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1\Ir. H. N iesz a Swiss r p t t · 
of the World Power Con; resen a Ive to the Sectional Meeting 

. 

D. 
view of , 

Na­

prin- . 

DE 

the principle or~:c:jmemphas_i~ed _that Switzerland 
noted t~~t U~IIIzati~n of w~ters of 

h . t e chOJce of Sites for 
1course ecf me~. ~nd economic considera­

repres: t ~? IIIcal boundaries. Sr. 
f nil a '.ve, expressed the 

e o owmg words . 
. · 

:;:;;:· a~n the name of the Chilean 
r~source~. )>~ctsd of the harnessing of inter­

ciple of integral utilizati~n ~:Ctheor~·atre fundnmental 
navigat. . . ' e~s for all uses, such 

trial and recreation~! ~ses' :Jnj I~nga~wn, sanitary, indus­
~~ Y m this manner will it be 

thm en_efits for the advantage of 
the me ~efwns where said resources 

to~ avorable economic !"olution 
"Oiust .nctly tec~nical consideration~ 
.. IOn Jf~ part_Ial harnessing of the 

zscusszon, in WORLD POWER 
t -C:IONAL 1\JF:ETING OF RIO 

a 324 • trans. ours.) 
z b . . 

e am esi Basin the follow­

. . 
... theI e was agreement from 

c e ~,·~uld onl~· be_ undertaken with 
Kenned/f~oiiesG ~avmg ·"J~ere~ts in that 

Bntam Ill: Discus­
[195~EJ, tNtALS OF SECTIONAL 

• o · IV at 317.) 
internation . 

d I al cooperation for pur­
' n eve opment and thb . . ' e necessity 

emg ~rplemented also by the 
rr;~ss ~0 ects 13% of the average 

~or · 11 a recent publication by
ussJan member f th U 

. D I o e .N. Panel of 
sm eve opment, it is stated. 
exten . . 
· d!on and consolidation of 
.mu !-purpose water resources 

~he hydro-engineering and 
worl~ ow control of one of the 

China -t_he Amur-between the 
shipping develop­

Izat.wn of other rivers in­
er countnes such as the Vuoksa, 

adheres to 
international interest, and 
developments is governed by t 
tions and not by the 
Santa-1\Jaria, a Chilean 
his national committee in th 

I wish to emph · 
tiona! Committee 
national water 

as power generation 

poi>sible to attain maxim~· 
communities inhabitlng 
are found, as well as 
independentlv of those 
which might" ju~tifv a 
waters for some or" th 
CoNFERENCE, ANNALSe ~;esSE(, 
JANEIRO (1954], Vol. IV 

. Regarding the development of th 
mg has been stated: 

In the case of the Zamhesi 
the outset that the schem 
t~Je full accord of all 
r!ver.. (.Mr. G. 
81011, ll1 WORLD POWER CONFE~EN I eat 
MEETING OF RIO DE JANEIRO 

F" 
mally, the principle of 

poses of integrated river ba~,· 
ro harmg technical data · . ' ·s 

U.S.S.R. whose enormous Ia,:~ 
annual stream flow of th~ , 
1\lr. V. V. Zvonkov the R
E ,

xperts on Integrated River Ba 
. 

. l\lost Important is the 
mternational cooperation in 
development, for instar 
transport development ~~d t~l 
greatest rivers in the 
U.S.S.R. and People's 
ment of the Danube: in the 'ufi~· Ill. the 
volvlng the interests 'of th 

o 
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Western Bug, Prut, Araks, IIi, Selenga and others. 
(ZVONKOV, INTEGRATED WATER RESOURCES DEVELOPMENT IN 
THE RIVER BASINS OF THE U.S.S.R. 63 (Moscow, 1957] .) 

In a section devoted to "International Measures for Multi­
Purpose Water Resources Development" the author states 
further: 

L It should be established that: the formR of ad­
ministration and the allocation of responsibility for carry­
ing out plans of multi-purpoRe water resources develop­
ment will vary depending on the systems of government in 
a given country. The problem of administration would be 
placed under a centralized agency (especially for large 
installations of nation-wide importance) or under local /. 

agencies (for installations of a purely local significance or 
when they concern comparatively small parts of the coun­
try).

The administering and the responsibility for the sur­
veying, designing and construction work on the individual 
elements of a given project provide (sic) for by an overall 
plan of water resources utilization should rest with appro­
priate organizations that are immediately responsible for 
this work under state control. 

2. The administrative rights and responRibility for the 
development of water resources in international river 
basins and in rivers in which two or more neighbouring 
countries are interested should be determined by agree­
ments between the countries concerned. 

3. Ways and means must be devised for aiding under­ ,.,! 
j 

developed countries in the most effective utilization of their 
water resources both out of the funds of the UNO T.ech­
nical Aid Organization and through separate agreements. 

4. The initial state of the most effective multi-purpose 
development of water resources should be the drawing up 
of preliminary schemes for rivers or river basins as a 
whole; the various requirements of all interested con­
sumers should- ·be taken into account (power g.eneration, 
navigation, land improvement, industrial and domestic 
water supply, fisheries, etc.). Those schemes should include 
the quantitative and qualitative characteristics of the 
water resources available, the volume of water allotted for 
various industries and other consumers, and economic 
analysis and preliminary estimation of the efficiency of the 
proposed measures. These schemes should serve as a basis 
for the further detailed designing of hydro-technical con­
structions. · 

5. Uniform methods should be introduced for size and 
qualitative estimation of potential water resources and of 
their actual utilization. 

·--~·'-
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•I
'· ' I Principles and methods !'hould be e!'tnblished 

mating the effectiveness of multi-purpo~e water 
development (the respective share of capital investment 
the various industries or enterprises concerned, the 
production costs, the indices of labour expenditure for 
building and maintenance of hydro-engineering 
tures). (ld. at 98-99.) 

39. Lader-Lederer, Vom lVasserweg zur inte na,no:nat,en 
Gemeinschaft, 53 DIE FRIF:DENS-WAHTE 225-244 (1956). 

10. A ,·cry recent example endorsing the de~irability of inter­
national commi~~ions and exchange of technical data is afforded · 
by the report of the U.N. Survey Mission dealing with the 
development of the Lower Mekong River Basin. (See note 38 
supra.) The Mission recommends the establishment of a high­
le\·el international advisory board of engineers to assist an 
already existing Committee for Co-ordination of Investigations 
of Lower Mekong River Basin composed of r<>presentatives of 
the four states concerned. The .!\fission envi~ages hydrologic 
obsenation, aerial mapping and specialized suneys for two 
years, joint planning for con~truction of projects the third 
year and further joint planning for two additional years. 

As regards the successful negotiation and operation of in­
ternal ional agreements, the experience gained in the United 
States from the efforts to distribute resources among riparian 
states by means of compacts is particularly worthy of note. 
Mr. W. A. Dexheimer, a member of the United States National 
Committee participating in the Rio de Janeiro sectional meet­
ing of 1954 of the World Power Conference, remarked that .. 
compacts arrived at arbitrarily or as a result of political 
pres~ures "have rarely bern a continuing succr!'s." To insure 
lasting succr~s. "Full physical data on all existing and poten­
tial de\'Ciopmrnts which u~e stream flo\v, together with the 
flow characteristics of the stream should be available to all 
negotiators, and should be ag-reed upon." (lnfenwtional Water 
Problrms and Proqres8 Made Through Treaties, Compacts, and 
Agreement.~, \YOHLD POWEH CONFERENCE, ANNALS OF SECTIONAL 
1\JEETING OF RIO DE JANEIRO [1954], Vol. IV at 229.) 

The importance of international cooperation and exchange of 
dat'l in the firld of rh·er dHelopment is highlighted, finally, by 
the results of a ~uney made by the United Nations of all of 
its org-anizations and ~pecialized agencies concerned with 
water resources. The U.N. report (INTERNATIONAL COOPEHATION 
ON WATER CONTROL ANn UTILIZATION, E/2205, April 25, 1952) 
summarize!'! the finrlings as follows: "For most of the organiza-
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"th ter resources . · · a1 concern Wl wa 
tions surveyed, thetr pr_mctp tation of data and exper~e!lce 
was the exchange ai_~d mterpre t f water control and utlh2a­
respecting some particular aspec o 

tion." 
1 underdeveloped state of the 

41 Concerning the large Y h ld and the need for a 
· · 1 · basins of t e wor ' d thelnternatwna . nver ' dissemination of data ~n 

central cleanng house for -~~h~ y assistance the fol\owmg has 
offer of technical and concl ta or , 

been said: t
f t r (excluding the wa ers 

Of the 4 billion acre-feet o w~i~h remain unused) 21j2 
of the Con~o . and At~azlnst~ams. Less than one-fourth '· 
billion flow m .mterna wna . 
of this water IS now use~. k the use of this water ~~g~t

Perhaps the key to ~n oc and acceptance of JUnsdlc­
be found in the estabhshment international agency. Or, 
tion in such matters by some . ht be attained through 
many of the same advantage~r~~~nship would be so com­
a private agency whose non-p "lit' as a competent catalyst 
p\etely evidenced, and wh?sedab;hai the' nations themselves 
would be so well r~cogn;ze , sist in resolving these prob­
would seck it:' services. o a~ 40 at 234.)
\ems. (Dexheimer' sup! a, no e 

. N encies presently engaged in 
42. After a revtew of U. : a~ for the development of 

f assistance to npananssome form o ' 1 1 ded. 
their resources, the Pane cone u . d d \ 

h more is urgently nee e ' 
. l 

The Panel believes that m_uc f of the programs of all 
both in exp~nsion and ~o-ordf~~u~o~f interest on integrated \; 

these agei~Cies. There IS no C ntinuing encouragement to 
iriver hasm deve\opm~ntt.l ohighly complicated and long­ .1 

M.ember Governments m tese . 
term matters i~ at pr~s~~~ 1~fa~~g~f affairs at length. a~d 

The Panel dtscus~e ts han a special office or umt m 
concluded th~t nothmgJe~~ ~ Nations can effect_iv. ~ly carry \ 
the Secretanat of _the ;the the Panel believes tt ts neces­ I 

I ! 
out the heavy duties w tc ' 
sary now to assume. t• 11 have three inter-related 

I : 

Such. a . .U!lit ~vouthld ~rl':f ~~ Integrated river basin de­
responsththhes m e 1e 
velopment: . d comparison of the most 

(a) Systematic co\lectiott; an f a flow of information on 
. t d t and promo wn o . h d . oftmportan a a, '. th. h staff studt.es, t e a vtc~ 
world-wide expenence _IoU~ d world-wide consultations 
outside experts, and regtona an 
and conference.s; . and romotion of the work of the 

(b) Co-ordmatton - P 

http:studt.es
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spe~ialized agencies as well as f . .havmg regard to the' . t o the regional commissioni!' 
. Ir m erests and term f f ' c ss1stance to the va . · . s o re erence · ·( ) Ain shaping a pattern of nous Umted Nations agencies 

nical assistance availabfoncerted action for making tech­
developing river basins, (I~T to Member Governments in ~ 
MENT, at p. 41· u'N D. EGRATED RIVER BASIN DEVELOP· .

• · · ocument E/3066 [1958].) :. 

The usefulness of an office of th . . ;.
in the settlement of current int . e tl!mt~d ~ations in assistiJg 
vention of impending ones was dein~.bionda disputes and the pre­
of Experts: esc! I e as follows by the Panel 

The Panel believes that th U . .
constructive role bv offer· t mted ~atwns can play a 
ested the services 'or a m~ o any n.atwns that are inter­
bring together the p' ~t.o Ice or umt which could act to

a1 Ies concerned t 1 men a actual questions b f d. , o reso ve funda­t I f
st:t!!'e of :tcrimonious politi~ar~ b Istputes ha\'e reached the ' e a e. (ld. at 4:3.) 

43. The Introduction of the FebUnited Nations Survey .l\1' . ruary 1958 Report of the 
Lower 1\lekong Basin reads I~siOn tfor the development of the

' m par as follows· 
The United Nations Su.. .l\1' . .ment of the Lmver .l\1 k I' ey . I!'Sion for the Develop-

United Nations Techni~afn1 ~~sm was organized by the 
res~ It of the joint request s~s t~nce Administration !ls a 
bodia, Laos, Thailand and VO. t e Governments of Cam­
ence of the Mission are giv le n!lm. ~he terms of refer­
request which reads as follow~'~ m pal t (A) of the joint 

.The GoYernments of Camh d'VIetnam have decided to ' o. Ia, Laos, Thailand and 
Coordination of Investigatio~~:a~J'l~ a Committee for the 
for the purpose of facilitatin . e L.owe.r 1\Irkong Basin 
the development of the L . g.l\lmvestigations relating to
"r t O\\ rr ekong B · 'I'h~ n.men s now wish to obtain . a~m. ese Gov-
Umted Nations Technical Ate~h:Hcal assist~n.ce from the 
re~pect of this joint pro!!'mm s~I~ a~cet. A~mimstration in 

. . ' o In\es Igatwn. 
The MISSion's "Conclusion d 

accompany the Report c t 'ts tan Recommendations" which
ons I u e a model d 

nen procedures most l'k I t . ocument on perti­t. 1 e v .o msure th t · 1 
momous development of int~rnati'onal e ra Iona and bar-river basins. 
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APPENDIX A 

SUMMARY OF THE WORK OF INTERNATIONAL 
BODIES IN THE FIELD OF INTERNATIONAL 

RIVER LAW 

The Madrid Declaration of 1911 

The first step in the concerted effort of international lawyers 
to outline the tenets of international river law was taken by r. 

the InsLitut de Droit International at its Congress of 1910 
when one of the members was entrusted with the task of pre­
senting a report to the Congress of Madrid in 1911, for the 
purpoRe of "determining the rules of international law relat­
ing to hlternational rivers from the point of view of the 
utilization of their energy." (ECE Report, at 46.) The report 
was not confined to hydro-electric uses and contemplated "gen­
eral exploitation" as well. (The report is published in 24 

~ ANNUAJRE DE L'INSTITUT DE DROIT INTERNATIONAL 170 [1911] .) 
The final declaration adopted by the Conference is preceded by 
general considerations which affirm the physical interdepend­

Ience of riparian states in such a way as to exclude a regime 
of complete autonomy on the part of any state in the exploita~ I . 

,] 

tion of water resources.
The rules laid down at the Conference distinguish between 

boundary waters and waters which trav.erse the borders of 
more than one state. In the first case, 

: .. neither of these States may, without the conRent of 
the other, ... make or allow individuals, corporations etc. 
to make alterations therein detrimental to the bank of the 
other State. On the other hand, neither State may, on its 
own territory, utilize or allow the utilization of the water 
in such a way as seriously to interfere with its utilization 
by the other State or by individuals, corporations, etc. 
there1f. (ECE Report, at 261.) 

In the second case: 
When a stream traverses successively the territories of 

two or more States: 
1. The point where this stream crosses the frontiers of 

two States, whether naturally, or since time immemorial, 
may not be changed by establishments of one of the States 
without the consent of the other. (Ibid.) 
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When a stream traverses successlve
Pollution of the waters was then forbidden. And under 

two or more States: .3: "No establishment ... may take so much water that the ... . t crosses the frontiers 
utilisable or essential character of the stream, shall, when it 1 The point where thls s ream or since time imme­
reaches the territory downstream, be seriously modified." Id., of 'two States, whether ndtu~all~;tablishments of one of 
at 262. The right of navigation was declared inviolate under _ moria! may not be change y f' the other. 

the St~tes without th~ ~on.sent ~ the water: the emptyingany circumstances, and states were also forbidden from caus­
2. All alterations mJunous(f o factories etc.) is for­ing the flooding of upstream countries. A general recommenda- . therein of injurious matter rom ,

lion for the appointment of permanent joint commissions bidden; · 11 factories utilizing hy­charged with the duty of rendering opinions when serious 3. No establishment (esp~~~/water that the constitu­
damages to some state might en~ue from proposed works, closes draulic powe;) rna,) Jat~ so tilizable or essenti~l character 
the declaration. tion, otherwlse ca lei he u it reaches the terntory down­

It is to be noticed that these skeleton rules have greatly of the stream, sha , w ~n . 
influenced the substance of many water treaties and agreements stream, be seriously mo~lfi~~, by virtue of a title recog­

4. The right ~f naviga lOll t be violated in any wayentered into since 1911. Id., at 46. Nevertheless, no effort was nized in internahonal Jaw may no
made to solve the problem of distribution of international river 

whatever; t may not erect or allow resources, and, taken literally, the Declaration of Madrid 5. A State si~ua.ted. downs .ream constructions or estab­
would seem to sanction even unreasonable refusals of lower to be erected wlthm lts te~:~tr\he other State to the 
riparian states to consent to denlopments upRtream. Further, lishments which ~ould su JeC 
as might be expected, the supremacy of navigational uses danger of inunda~wn; licalble likewise to cases 
reigned still unchallenged. 6. The foregomg rules are a~p situated in one State, 

where streams ~ow frofm a t~'l eState or the territoriesOn the positive side we may say that the recognition of through the terntory o ano er ,
existing international duties and the necessity of previous ' 

of other .states; d d that the interested Stares ap~ointagreement, €Stablished at Madrid, have been respected in the 7. It IS recommen ~ . h' h shall render decunons,
actual practice of states. permanent joint c?mmis~wns •. V: lC hen from the building 

The full text of the Madrid Declaration of 1911 follows: or at least shal~ glve their o~~no~~ing' of alterations in 
of new establ!shments or . e nsequences might result 
existing establishments, sen?~s ~od in the territory of the 
in that part of the stream Sl ua e 

INTERNATIONAL REGULATIONS REGARDING THE USE other State. 
OF INTERNATIONAL WATERCOURSES FOR PURPOSES . f f Communication
OTHER THAN NAVIGATION, ADOPTED BY THE INSTI- The Second International Con erence o. 1923 

TUTE OF INTERNATIONAL LAW AT MADRID, and Transit Held at Geneva m 
APRIL 20th, 1911. . f obtaining the maximum 

With a view to seekmg ways of international rivers, the 
I. When a stream forms the frontier of two States, neither benefits from a~ailab!e resourc::ta~n principles which were to 

of these States may, without the consent of the other, and Geneva Conve.nhon !aldffdo~n tc harness and utilize waters of
without special and valid legal title, make or allow indi­ guide states m theu e or s o 
viduals, corporations, etc. to make alterations therein det­ common interest. . . . . osed by existing interna­rimental to the bank of the other State. On the other 

l The recognition of hm.ltah~fs /:~ the statement in Articlehand, neither State may, on its own territory, utilize or I tiona! Jaw appears uneqmvoca r r to carry out in their terri­allow the utilization of the water in such a wav as seri­
l to the effect that states are re\ f hydraulic power "withinously to interfere with its utilization by the other Stste 

or by individuals, corporations, etc. thereof. . / tory op~ration~ for th~ de~~lop~e~E~E Report, at 271.) Joint 
The foregoing provisions are likewise applicable to a the limits of mternatwn.a awt. I t' ns most favorable to the 

studies in order to arnve a so u 10lake lying between the territories of more than two States. 
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interests of the states concerned as a whole are 
And projected schemes are to pay due regard to 
already existing, under construction or projected. The seem­
ingly absolute prohibition of the Madrid Declaration against 
upper riparians undertaking construction which might alter 
the regime of the waters was superseded at Geneva by the 
principle of reasonableness, and of the necessity of negotiations 
whenever a state "desires to carry out operations ... which 
might cause serious prejudice to any other Contracting State 
...." /d., at 272. 

In a discussion of the Geneva Convention, the Rau Commis­
sion remarked "if we may regard this Convention as typical, it 
would seem to be an international recognition of the general 
principles that inter-State rh·ers are for the general benefit of 
all the States through which they flow irrespecti\'e of political 
frontiers." I REPORT OF THE INDUS (HAU) COMMISSION 22
(1942). 

The Con\'rntion waR adoptrd on 9 Drcember 192:1 by 24 
votrR to 3 with 6 abRtenflionR. It was to become operative on 
the ninetieth day after depMit of the third ratification. This 
took place on :w Junr, 192!;. Up to 1952 the Convention had 
bern ratified or acceded to by Austria, DanziJt, Denmark, 
Es;!ypt, Great Britain (including some colonies, protectorates 
and mandated territories), Greece, Iraq, New Zealand (and 
Wefltern Samoa). Panama and Siam. (ECE Report at 153-154. 
It apprars in 36 L.N.T.S. 77.) The full text of the Con\'ention follows: 

Article I. 

The present Con\'('ntion in no way affects the right 
belonging to each State, within the limitR of intPrnational 
law, to carry out on itfl own territory any operations for 
the development of hydraulic power which it may consider deRirable. 

Article 2. 

Should reasonable development of hydraulic power in­
volve international im·estigation, the Contracting States 
concerned shall agree to such investigation, which shall be 
carried out conjointly at the reqtteflt of any one of them with 
a view to arri\'ing at the solution most favourable to their 
interests as a whole, and to drawing up, if possible, a 
scheme of de\'elopment, with due regard for any works 
already exiflting, under construction, or projrcted. 

Any Contracting St:tte d('sirous of modifying a pro­
grammr of de\·elopment flo drnwn up shall, if necessary, 
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the conditions laid apply for a fresh ~nvestigation,hunder 
down in the precedmg ~aragrap . r out a programme of 

No State shall be. obhhget to a~f; ~ccepted the obligation 
development unless It as orm 
to do so. A t• l 

r 1c e 3• 
. to carry out operations

If a Contracting State desir.es ower partly on its own 
for the development of hthdr~~;~lt~ry of another Contract­
territory and partly. on Ite t. ns on the territory of an­
ing State or mvolvmg a era lOtates concerned shall enter 
other Contracting ~tate, t~e S t the conclusion of agree­
into negotiatio~s with a v~w e~ations to be executed. 
ments which will allow sue op 

Article 4. 
. to carry out operations

If a Contracting State /esi{espower which might cause 
for the deveJop~ent of hy r~¥~~r Contracting ~tate, ~he 
serious preJUdiCe to any . ne otiations with a vtew 
States concernc.d shall enter mt~ 
to the conclusiOn of agreemen s 
operations to be executed. 

Article 5. 
ted

The technical metho~s adot~ 1 
. th foregomg ar IC es s ' t . beferred to m e . . f the various coun nes, .. 

of the national legislatiOn ·~ ations which might l.egiti­
based exclusively ?POll cons I r in analogous cases of de­
mately be taken mto. accoun ffecting only one State, 
velopment of hydtra~~cy ~~~t~~atfrontier.
without reference o 

, ~ •..,.. Article 6. · 
1 t d in the foregoing articles 

The ag_reements ~~n~~~ir at~ings, for: 
may provide, amongd't' s for the establishment, upkeep

(a) General con I wn . 
and operation o~ th~ worts' the States concerned 

;1&.' (b) Equitable contnbutwns. ksy damage and charges. of 
towards the expenses, ris , It of the constructiOn 

. d · red as a resu t'every km mcur · < k well as for mee mg
and operation of the wor s, as 

the cost of upkeep; . of financial co-opera­
(c) The settlement of questions 

tion; . . technical control and(d) Th methods for exercismg 
sec~ ring public saf~ty;.

( ) The protection of sttes, t . 
(f) The regulation of the flow of wa er' 

!hich will allow such 

in the agreement~ ~e-
hall within the hmits 
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J (g) The protection of the interests of third parties; 

ex­

of 
con­

from 

(h) The method of settling disputes regarding the inter-' 
pretation or application of the agreements. 

Article 7. 
The establishment and operation of works for the 

ploitation of hydraulic power shall be subject, in the terri- . 
tory of each State, to the laws and regulations applicable 
to the establishment and operation of similar works in that State. 

Article 8. 
So far as regards international waterways 'vhich, under 

the terms of the general Convention on the Regime 
Navigable Waterways of International Concern, are 
templated as subject to the provisions of that Convention, 
all rights and obligations which may ibe derh·ed 
agreemC'nts concluded in conformity with the pre~ent Con­
vention shall be construed subject to all rights and obliga­
tions resulting from the general Convention and the special 
instruments which have been or may be concluded, govern­
ing such navigable waterways. 

Article 9. 

This Convention does not entail in any way the with­
drawal of facilities which are greater than those provided 
for in the Statute and which have been granted to inter­
national traffic by rail under conditions consistent with its 
principles. This Convention also entails no prohibition of 
such grant of greater facilities in the future. 

Article 10. 

This Convention does not entail in any way the with­
drawal of facilities 'vhich are greater than those provided 
for in the Statute and which have been granted to inter­
national traffic by rail under conditions consistent with its 
principles. This Convention also entails no prohibition of 
such grant of greater facilities in the future. 

Article 11. 

The present Convention does not in any way affect the 
rights and obligations of the Contracting St.'ltes arising 
out of former conventions or treaties on the subject­
matter of the present Convention, or out of the provisions 
on the same subject-matter in general treaties, including 
the Treaties of Versailles, Trianon and other treaties 
which ended the war of 1914-18. 
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Article 12. 

. n Contracting States as to t~~
If a dispute anses betw.ee f the present Statute, a 

applicatio~ or interpr~t~~o~et~led either direct!~ b~twper~~ 
if such ~Ispute bcayn~~me other amicable mbet~to it ofor an 
th Parties or d' te may su m1 f 
edur; the Parties to the Isp~blished .by the League o
~dviso·;y opinion to. the bod[ t~~hnical organizat!ons. of th~ 
Nations as the advisory ~n matters of commumcatiOn :n I 
Members of the League Ir ided or shall decide by mu ua 
transit, unless they have ec to some other advisory, ar­

t to have recourse agreemen • d 11 t 
bitral or juc;Ii~ia~ p~fceth~repreceding paragtrap~a~hfhe ~~- ,, 

The provisiOn t hich represen s • d t · 
be applicable to any ~ta e w would be seriously e n­

• t f hydraulic power 't
velopmen . o t' al economy or secun y.mental to Its na IOn 

Article 13. 
. ot not beth · ConventiOn mu., · 

It is understood t~at . IS y way rights and obhgad­
t d s regulatmg m an . t of or placei~terpr.e te r ase of territories formmg par State whether 

tions w .e th arne sover€Ign ' t 
under the protec~ion. of e .s dividually Contracting Sta es. 
or not these terntones are m 

Article 14. 
. I s is to be construed as

N thing in the precedin~ artie e d ties of a Contractingo . ay the nghts or u . 
affecting m any w f th League of Nations.State as Mel!lber o e 

Article 15. 
- . f which the French an,d
The present ConventiOn, h o t' shall bear this days 

English texts are both f~t s~~n~ture until October 31st{ 
date and shall be open o ted at the Conference ~ 
1924 by any Stateb reprfesteh~ League of Nations Nantd' ys

' b y Mem er o L e of a 10nGeneva, y an h. h the Council of the eagu t. for this 
any States to w Ic. t d a copy of the Conven Ion shall have commumca e 

purpose. Article 16. 

. 's subject to ratificatio!l. The
The present Conventi~n I II be deposited with the 

instruments of ratification e~h~e of Nations, who s~all
S~cretary-Genera.J of the L st'~te signatory of or accedmg

t 'fy their receipt to everyno 1 t' 
to the Conven wn. 

---- -------··-- -~~----·-·­~-
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Article 17 
. On and after N •

tJOn may be a dovember 1st 1924 th, cce cd to b ' , e pron erence of G y any State esent Conven·
C fNations or b eneva, by any .Memb represented 
League 'of Na{ any State to which er of the League of 
Com·ention r~/~~~ shall have communi th~ dCouncil of

Acces~ion "hall ~~ purpose. en e a copy of th~ 
cated to the. s' e effected by an . 
to be depo!!iledc~ctary-General of th~nstrument commurti£ 
Secretnr.r-Genrraltn /hr archiYes of th L~~gue of Nation$ 
e\·ery State ~i~r;nt s '.a I at once notif~ • ecretariat.

or) of or accedin~ t~ t~ucch drposite onvention. 

Article 18 
The pre t ·'t .sen Com· t'I has brrn l'"t'fi en IOn will not· .. 1 If•d · tl come · to Its comin . 111 le name of t rn o force until

fthe rrccipt ~ _mto force shall be thhree_ States. The date 
Nations of th~ t~h.e Srcr~tary-Gener:l mpetieth day after 
ConYention \\'ill t ~rd ratification Th . o the League
d_nys after the a ~effect in the.cnse ereafter, the present 
l•ot of ;,, ·"'"~:;z~pt of ;t, <>UficaHo~f :;';r ~~··ty n;ncly 

n compltance with th e nobfica-
ConYenant of tl e proYisiwill. regi~ter th: L':ague of Natio~~~~ t~fe Article 18 of the 
comrng into for PI c~ent Convention Secretary-Generalce. upon the· ·. f .<lny o 

Article 19 
A . • 

specral record h
of t~e Lrague of N ~ .all be kept by the pl·o_n~ions of Arti Iahons s~owing, with d~ecretary-General
ratified, accedrd tc e 21, which of the p u_e regard to the 
This rrcord "hall bor denounced th artres have signed 
at all timrs .. it' h r open to the 1\Ieembresent Convention: 
accordance '~·ith ~ha Id?: p~bli~hed as of~rs of the ~eaguee u ectlons of the C en _as posstble inounctl. ' 

Ar·ticfe 20 
Subject to the . . •

Convention may brovlslons of Article 11 . 
!he expiration .of ~,?rnounced by any P:I?O\ e, the present 
mto force in r e yean! from th d ty thereto after 
effected by notY~pec~ of. that Pnrh·. ~c ate .w~en it came 
tarr-Genrrnl of ~~tJOn Ill writing. add nunctation shall be 
notification shall he League. of Natio~~:~sed t~ the Secre­
~he other Partir" <: tran~:mtted forthwi.th Coptes_ of such 
It \\·as rccrivrd . . ' mformlng them of th by him to alle date on which 
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A denunciation shall take effect one year after the date 
on which the notification thereof was received by the 
Secretary-General and shall operate only in respect of the 

notifying State. 
Article 21. 

Any State signing or adhering to the present Conven­
tion may declare, at the moment either of its signature, 
ratification or accession, that its acceptance of the present 
Convention does not include any or all of its colonies, 
overseas possessions, protectorates, or oven;eas territories, 
under its sovereignty or authority, and may subsequently 
accede in conformity with the provisions of Article 17, on 
behalf of any such colony, overseas possession, protectorate 
or territory excluded by such declaration. 

Denunciation may also he made separately in rcRpcct of 
anY such colony, overseas possession, protectorate or terri­
tory, and the provisions of Article 20 shall apply to any 

such denunciation. 

Article 22. 

A request for the revision of the present Convention 
may be made at any time by one-third of the Contracting 

States.In faith whereof the a'bove-named plenipotentiaries have 

signed the present Convention.DONE at Geneva the ninth day of Drcrmhrr, one 
thousand nine hundred and twenty-three, in a single copy, 
which shall remain deposited in the archives of the Secre­
tariat of the League of Nations. 

A protocol added to the Convention reads as follows: 
The provisions of the Convention do not in any way 

modify the responsibility or obligation, imposed on States, 
as regards injury done by the construction of works for 
development of hydraulic power, by the rules of inter­

'llational Jaw. , The present protocol will have the same force, effect 
and duration as the Convention of today's date, of which 
it is to be considered an integral part. 

The Seventh Inter-American Conference Ilel<l at 
Montevideo in 1933 

This Conference had the benefit of four notable reports. 
There is one report by the Permanent Committee on the 
Codification of International Law of Rio de Janeiro, a report 
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The delegations of Mexico and of the United States failed 
of a committee known as th F' - to vote in favor of the declaration, though during the discus­
du_strial and Agricultural Us:s Ifth Sub-Co_mmittee on the Mexican delegate stated that he did not wish tothu·d rf'port by the U of InternatiOnal Rivers 
Ch . ruguaran delegate 1\t T ' approval by the Committee. FIRST, SECOND AND 

_am, and a fourth report. b h ' ~- eofilo Piiieyro EIGHTH COMMITTEES, MINUTES AND ANTECI'IDENTS 146, Seventh 
lsldoro Ruiz Moreno All Y t e Argentme delegate Mr
f d · reports we · • International Conference of American States (1933). The 
un amental principle which t ;e Ill agreement with actual subsequent practice of both governments has been com­Sub-Committee is "the .· h,tasfs ated Ill the report of the Fifth pletely in accord with the spirit of the Montevideo declaration. f · t . ' Jig o every rip .·o 111 ernatwnal waters f . d . aJJan state to the use seems to justify the following comments on the presentno . d ' or Ill ustnal ag . It Imlc en s in general with h . ' . ncu ura or eco­ status of the failure of those countries to endorse the declara­

rep_airi.ng or compensating th t de obhgatwn ?f indemnifying, which comments also very likely explain the underlying
ploJtatwn of other rl·p . e amages occaswned by the ex arwn or co juri d' t' for avoiding commitments on the part of the two same waters ." FIRST ~F. - s IC Jonal states of the 
UTF.S AND ANTECED~N~~ lC.,~NDS A~D EIGHTH Cor.111HTTEF.S, MIN­ governments in question: 
of American ~tates (1933 ~. • e\ enth International Conference Ifseems logical to suppose that the reservations formu­

lated in 1933 by Mexico and the United States vanished 
The members of the conferen with the signing of the treaty in 1945 that resolved theh~s come to be known popul I ce adopted a declaration which 

problems of utilization of the waters of the Bravo and
VIdeo. This is a document a~[ ~~ the Declar~tion of Monte­ Colorado Rivers, a fact which shows that the Argentine
on}y to the states who~e r e ~reate_s~ Importance not Delegate to the Seventh International Conference of 
this declaration, but to the e;;~~:~tatJves JOJ~ed in adopting American States was right when he pointed out that the 
states as binding under . t . t of practices accepted by objections formulated by Mexico and the United States 

,r rat!on of Montevideo conl:~i~;Jabon~l. law. While the Decla­ were based solely on a desire not to affect the solution of 
scnbed as le,:dslative or a re proVIsiO~s that might be de­ questions of local character which in those days were 
s~atemcnt of the opinion ~f ~~ rules, It is fundamentally current. (Volpi, op. cit. note 6, supra, at 18, n. 1.) 

tJons of states apart from tre"te members as to the obliga- The full text of the Declaration of Montevideo follows: 
Th U "y.

e ruguayan delegate who '.
s_ub-Committec stated durin huot~ the _report of the Fifth 
Clples of the declaration " g bt ,e. discusswns that the prin­
pract' 1 ' are e 1eved to b · THE SEVENTH INTERNATIONAL CONFERENCE OF
. ' Ice am ha\·e been observ d b . e Ill current legal 

AMERICAN STATES DECLARES:; ork conrs the greater part :f l ~{azJI (,~·hose river net­
.Y Argentina and bv his ou Amenca), as well as 

ctf. note 6, supm, at.18. own country, Uruguay." Volpi, op. In the case that, in order to exploit the hydraulic power 
of international waters for industrial or agricultural pur­

The si!:mificancc of the Mont . - poses, it may be necessary to make studies with a view con~erences for the solution of r~deo ~nd other international to their utilization, the States on whose territories the 
Latm America ha~ b n ernatwnal river problem , studi-es are to be carried on, if not willing to make them l\1 C ' ' . een appraised . th f s m r. arlos A. Volpi th . . m e ollowing terms by " directly, shall facilitate by all means the making of such 
~ouncil of Commerce' anJ ~apport~ur of the Jnter-Ameridfn studies on their territories by the other interested State 
Jtse~f within the old 'soverero~~ctwn: "No State can isolate and for its account. 
desire to Uf'e thef'e natural g y concepts and paralyze the 2. The States have the exclusive right to exploit, for indus­
t~e frequency of internat,ion~~so~~~es: and to this we owe trial or agricultural purposes, the margin which is under 
"~ose conclnf'ionf', purelv bv th . gt esses and Conferences their jurisdiction, of the waters of international rivers. 
might say, become imper-.,t. . eJr moral strength have one This right, however, is conditioned in its exercise upon 
cal · " Jve as an expr · ' ' the necessity of not injuring the equal right due to the' ' economic, ami technical 11-i . . esslon of those juridi­ neighbouring State over the margin under its jurisdiction.to the achievement of said uh·nct'Ples, that m:e most adequate In consequence, no State may, without the consent of the.mpra, at 26.) I IZa JOn. (Volpi, op. cit. note 6 ' 
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?ther riparian State, introduce . t .
mternatwnal character for th ~n do w~ter courses of 
exploitation of their ~Vaters e 1l1 urtnaJ. or agricultural 

an 

e 

J 

prove injurious to th < ' • any a teratwn which may
State. e margm of the other interested 

3. In the cases of damage referred t . .• a~J agreement of the parties h011111 rh.e foregomg article
8'i ' \\hen damages capable of r . a a '' ays be necessary

! 
may only be exec~ted afte'ial~.ar~ concerned, the work~ 
regarding indemnity reparat·a JUS ment of the incident 

· · ' ' IOn or compensat· f th 
da ' 1'mages, m accordance '·'th tl . ' IO~ obelow. 1e Pl •Jcedure mdicated 

4. The ~arne principles I II b as t~ose established fn1aA ./I applied to successi\·e rivers 
contlguous rivers. I ICes 2 and 3, with regard· to 

5. I~ no case either "·here su . . . nvers are concerned shall c~~SSJ\e or where contiguous 
agricultural exploitation ~erfor':n ~orks of. i~dustrial or 
free navig-ation thereof. e cause lllJUry to the 

6. In in terna tiona! rivers havii .
workR of industrial or a ri 1g a succe.ssl~e course the 
shall not injure free na ~ ctl!ltural exploitatiOn performed
t . t ' Vlga ton on them b t tltary, ry to improve it i f u ' on 1e con-
case, the State or Stat n S? ar as possible. In this 
works shall communtca~~ ~~n~mg t\he construction of the 
studies made with re~ard t e ? 1 e~·s the result of the 
that they may take cog,nizan~e nt~~~~~~~.on, to the sole end 

7. The works which a State Iwaters shall be previo~slypaans to perform in international 
or co-jurisdictional States nn;~nced to the other riparian 
accompanied by the ne~e~o::~ry t e h'l~nofncement shall be 
order that the other ir;t~re t ec mea documentation in 
!'cope of such work-=: a d I s ed States may judge the 
~xpert or experts wll'o ';;.e tJY the ~~arne of the technical 
mternational side of th~ mat~e~~al, If necessary, with the 

8. The announcE'ment shall be . . .
three months, with or withou~nosb\~er~d .withm a period of 
case, the answer shall . I' enahons. In the former 

< 111( 1cate the na f h 
exper or experts to be ch me o t e technical 
dealing

t 
with the tE>chnical arged t by the respondent with 

shall propose the date ' exper s of the applicant and 
l\IIXED TECHNICAL co~~~~~~~~~o for constituting the 
fr?m. both sides to pa~s jud t N of technical experts 
m!ss!on shall act within a ~m:.nd orf t~e case. The Com­
Withm this period no a 're erlo o SIX months, and if 
!llembers shall set forth fhei~m;;~t ha;'l beer~ _reached, the 
mg the governments thereof. . pective opmwns, inform­

• ..-- L'l' 

THE USES OF THE WATERS OF INTERNATIONAL RIVERS 65 

In such cases, and if it is not possible to reach an agree­
ment through diplomatic channels, recourse shall be had to 
such procedure of conciliation as may have been adopted 
by the parties beforehand or, in the absence thereof, to 
the procedure of any of the multilateral treaties or con­
ventions in effect in America. The tribunal shall act 
within a period of three months, which may be extended, 
and shall take into account. in the award, the proceedings 
of the Mixed Technical Commission. 
The parties shall have a month to state whether they 
accept the conciliatory award or not. In the latter case 
and at the request of the interested parties the disagree­
ment shall then be submitted to arbitration, the respec­
tive tribunal being constituted by the procedure provided 
iu the Second Hague Convention for the peaceful solution 
of international conflicts. 

The First Regional Conference of the "Plata" River 
System, Held at Montevhleo in 1941 

Delegate!l from Argentina, Bolivia, Brazil, Paraguay and 
Uruguay met at Montevideo in 1941 in order to discuss the 
technical problems involved in developing further the "Plata" 
River System for navigational as well as non-navigational 
uses. Observers were sent by Chile, P.eru and the United 
States. Among the several resolutions adopled, one recom­
mended the negotiation of treaties for the industrial a11d agri­
cultural uses of international rivers on the basis of the prin­
ciples proeb imrd by the Seventh Inter-American Conference 
of 1933. (Informe de Ia Secretaria de Ia Delegaci6n de Bolivia, 
Conferencia Rrgional de los Paises del Plata (Montevideo 
7 de enero:6 de febreto de 1941], Ministero de las Relaciones 
Exteriorcs de Bolivia, La Paz, 1941.) Annex No. 34 of this 
work reproduces the resolution which reads in part: "The 
Conference of the Plata River System resolves: . . . Article 
Il-to recommend that the States represented, inspired by the 

~'1Jcipl~h proclaimed by the Seventh International American 
Conference of Montevideo, negotiate treaties among themselves 
on the industrial and agricultural uses of these rivers." 

The Work of the United Nations Organization 

Through the enterpriRe of the United Nations Economic 
and Social Council, the question of the uses of international 
rivers was reviewed befor.e and during 1952, with the result 
that a resolution providing for "International Co-Operation 

http:nt~~~~~~~.on
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p
!.!. ~1 \Vater Control and Utilization" was adopted 

o. E/L. 337/Rev. 1 and Rev 1/ Corr 1 R. I t' 41XIV) '"""'\ · · · eso u 1011 7
( •. ~ '" RBOOK OF TilE U.N. 383-384 Ll91:2) ) 0 
has wntten that this Resolution " . . <> l:t ne aut~or18 ~ tion of t · f d · · · m rea t Y an enuncta· 
Lad L c;r am un amental principles governing the matter" 

os- e erer, International Waterways-The 0 . t' .l 
Standard of th E · . rgantza wnae nunczatwe Regime REVUE DE DRO I 
r('OATtiONDAL DES SCIENCES DIPLOMATIQU~S ET POLITIQUESIT388NT3E;5­

c .- ec. 1956). • 
Pursuant to Re~olut' 417 thUnited N t' b . wn. e Secretary-General of the 

. a ~ons e&:an actton to co-ordinate the work of 
motwn of mternatronal co-operation for th d I pro­
water rc~ourcps n· fT t . e eve opment of 
l\lay 1954 (Ef26o3)s \?rhs are ~escnbed i~ hifl Report of 18 
"J ntr~rrnt ion nnrl Co-~n:fnn ~~~;;ta~nts tla spect~l ch,alpter III ontt . ' " 1e vnnous evels" Th 
mn er was rltscusf!ed at the 820th 822 d d . . . . e 
of ECOSOC, with UNESCO d, FAOn ' an . ~23r.d m~etmgs. · an pnrtJctpatmg 111 th 
d tscusstons. A resolution (E/629/R e
meetings which renffirms Resolut' ev. 1) was voted at these 
Secrrtary-C:rn ernl to con.,ult ~ I?n 417,. and requests the 
c?m.mission~. approprinte. priY~i;,nc~:;hn~;;;onnld an~ ec.onomic 
ctettes on waYs and . . an sctenttfic so­
operation in r~ga;d t meatns of tmprovmg international co­

' o wa er resources development 
These activities are paralleled by UNESCO th . . . 

plnne. The General Confer . 0 on e scientific 
Paris, 1951) authorized th en~~ : U~ESCO (VIth Session, 
disseminate information e tree or e~eral "to. collect and 
problrms of the Arid Zone~~ (~esea~~~ 1bemg earned out on 
A questionnaire was sent out brf!.. ' '1 

1 • Doc. GC/Resolutions). 
19" ) Tl ' Y ctrcu ar letter ( 1\IL/636 N

·) 1 . le nnswers are reproduced . . D ' ov. 
TUTIONS ENGAGED IN ARID ZON"' R 111. !RECTORY OF INSTI­

• c, ESEARCH 1953 
A resolution of the E · ' . · ' 

at its 21st Session, on M~~no;;uc and Soc~al Council adopted 
internntional co-operation fn 'th195~, c~nstdered the need for 
sources and established a Pane~ ~ve opment of water re­
n,tatter. Emphasis was placed on o Experts. to st~dY; "the 
twnal co-operation on integrated . the ne;essJty of tnbrna­
the experts were asked to stud nver t~aslm development and 

. I d d . . y par tcu arly the e . 
a an a mnustrative probl . . conomtc,Socl

development ~chemes, and to r ems ansmg out of integrated 
further the exchange of d t ecomdmend ways and means to 
Tl p ' a a an experience · th'

te t111el producer! a first . ·t . s In IS field. 
sidered hy the Eron~rnic. nnld<'J~I .: fa~ly th.ts ye~r, to be con­
April, 1958. The Panel's views Roc~a ouncl II at Its session in 

' c O ar as re evant to the present 
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purpose, can be summarized in the following quotation from the 

report:... it is now widely recognized that individual water 
projects-whether sing!~ or multi-purpose--cannot as a 
rule be undertaken with optimum benefit for the people 
affected before there is at least the broad outline of a 
plan for the entire drainage area ....A river is a living 
entity providing a source of wealth which ought to be 
shared equitably, as a legacy among its beneficiaries. 
(INTEGRATED RIVER BASIN DEVELOPMENT 1; U.N. Dept. of 
Economic and Social Affairs, E/3066 [1958].) 

The resolution adopted by the Economic and Social Council 
after considering the report of the Panel of Experts is at- .·. 
tached as an exhibit. 

Stiitement of Principles Adopted in 19!)6 by the 
lnternationa l·Law Association 

This Association at its 1954 Conference in Edinburgh es­
tablished a Committee to study and put forward a statement 
of principles upon which could be formulated rules of inter­
national law concerning the uses of waters of international 
rivers. At its Conference held at Dubrovnik in 1956 the 
Association had before it a first report of the Committee 
which had been circulated amongst the members, and a second 
report which ·was read at the Conference. In addition it had 
before it a note by Juraj Andrassy of Yugoslavia, a co-report 

\by Jovan Paunovic, also of Yugoslavia, and a document pre­
pared by 1\fr. John G. Laylin with the help of others comment­
ing on the First Report of the International Committee; the '' 
last mentioned document contained revisions made in the light 
Jf comments by members of the Committee of the North 
American Branch of the International Law Association. There 
were also comments by Mr. S. M. Sikri, Advocate-General of \. : 

the Punjab (India), a member of the International Committee 
who dissented from the conclusions of the First Report, ob­ I 
~~~,rvations on the comments of Mr. Sikri prepared for the 
International Committee by members of the Committee of the 
North American Branch, nnd a note by Mr. Manzur Qadir, 
Barristrr-nt-Lnw (Lincoln's Inn), Senior Advocate, Supreme 
Court of Pakistan. These documents together with the reso­
lution ndopted at the Dubrovnik Conference have been brought 
together in a booklet entitlrd PRINCIPLES OF LAW GOVERNING 
THE USF.S OF INTERNATIONAl, RIVERS, Library of Congress Cat­

alog Cnrd Number 57-10830. 
The resolutions adopted at Dubrovnik take on added in­
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te~e~t because of the revival th f . 
opnnon of A ttomey Ger I I-1 ere o the contentiOn in the 
matter of law do as it chleora a~mon that a state may, as a 
. ' '. oses WJth waters f . t 

nver system while they ar d . · 0 an m ernational 
was rejected by unanimous ~o~n ~ Its authority. This view 
motion for adoption of the ~- t· mong the seconders of the: 
Attorney-General of India rJeiso u Ion was .Mr. .M. C. Setalvad 
· d' 'd 1 · e was of course t• · ' m lVI ua capacity as a Iawver , , ac mg In his 

The resolution as adopted. at. th D . 
settled by the Executive C .,e ubrovmk Conference was 
A · t· · ounc1 of the Int t· 1ssoc1a 1on 111 October Th erna 1ona Law
f . . I ' 19v 

" 6. e full text of th t o prmc1p es adopted "as a sound b . . e s atement 
further the development of rules oasJ~ upon :which to study 
respect to !nternational rivers" follo~si~ternatwnal law with 

I. An mternational river is h'011
between the territories of t .e W ICh flows through or 

" 0II A t: . or more slates. 
. . s ate must exercise its rights ov 

mternational river within it . . ~r .the .waters of an 
with the principles stated be~o~:nsdJCtiOn m accordance 

III. Wh!le each state has soverei n. cont . . 
natiOnal rivers withir ·t g. rol over the mter­

. 1 1 s 0 '' n boundaries th t 
must exercise this control with d . ' . e s ~te 
effects upon other r· . ue consJderatwn for Its1panan states 

IV. A state is responsible under . t . . 
lie or private acts p,r d . m ernatJOnal law, for pub­

. o ucmg change in th . t•
reg1me of a river to the i . . e ex1s mg
it could have prevented bnJury of another state, which 

V I Y reasonable diligence 
· n accordance with th . ·!II above, the states u~o~ener~l prmciple sta.ted in No. 

Ill reaching agreements :ndmt;r~atwnal n.ver should 
settling disputes weigh th ~ s a es or tribunals in 
the injury done 'to anothere th~~~t to one ~tate against 
the water For th' gh a particular use of 

· Is purpose th f 11 · 
among others, should be tak : t e o. owJn;!!' factors, 

(a) The right of en m o consideration: 
water. each to a reasonable use of the 

(b) The extent of the de end 
the waters of that river. P ence of each state upon 

(~) The comparative social and econ . 
crumg to each and t th . . om1c gains ac­

(d) p . o e entire nver community 
cerned. re-existent agreements among the states. con­

(e) Pre-existent appropriation of
state. water by one 

THE USES OF THE WATERS OF INTERNATIONAL RIVERS 69 

A state which proposes new works (construction, diver­
sion etc.) or change of previously existing use of water 
which might affect utilization of the water by another 
state must first consult with the other state. In case 
agreement is not reached through such consultation, the 
states concerned should seek the advice of a technical 
commission, and if this does not lead to agreement, 
resort should be had to arbitration. 
Preventable pollution of water in one state which does 
substantial injury to another state renders the former 
state responsible for the damage done. 
So far as possible, riparian states should join with each 
other to make full utilization of the waters of a river, 
both from the viewpoint of the river basin as an inte­
grated whole, and from the viewpoint of the widest 
variety of uses of the water, so as to assure the greatest 
benefit to all. 

The resolution called for an enlargement of the Committee 
on International Law Governing the Uses of Waters of Inter­
national Rivers and authorized it to re-examine the principles 
and widen the scope of its work. 

j \. 

The Work of the Institut de Droit International 
t·'' 
~ \ 

' IThe organization which first gave impulse to the study of 
International river law has recently appointed a new Com­
mission charged with the tnsk of presenting to the Institut 
for nccepta·nce a draft resolution defining the rules of inter­
national river law. Already the rapporteur of the Commis­
sion, Mr. Juraj Andrassy of Yugoslavia, has produced a pre­

. Jiminary paper for submission to the members of the Com­ Imission, in · which he upholds the principles of limitations in I 
utilization of international waters, as a matter of existing I 

l law. A well-documented account of the history 
· and development of international river Jaw is also contained 

In this paper, which should be of great assistance to the 
members of the Commission in formulating the principles of 
International law as they emerge from various acknowledged 
sources. Mr. Andrassy has circulated a list of questions of 
which the following are of especial interest: 

V. Are there any rules governing the use of international 
waters to be found in existing international law? 

I 
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VI. ~h?uld the work be confined Istmg at present or h ld 
formulated 7 ' s ou 

ASSOCIATION 

t . I .o ISO atmg the rules ex~ · 
rules de jure 

VII. Wh~t principles and rules be .
be Isolated in positive inte at~mg on the subject can 

VIII rna wnal law? 
. In particular what is th ht . . . 1. Every 'stat h oug . of the following rules: . 

"bl e as the nght t kpossl e. use of the waters whi h o rna e the greatest 
lt.s terntory, provided that it c flow through or along
nght of the States h . res~cts the corresponding 
~,·aterway or river syst avmg tn l!lterest in the same 
lml?osed by internation~;nj ar.H· subJect to any limitation 
tntiOns embodied in the a;' lim ~eneral or by the limi­
draft. 0 owmg provi!"ions in this 

. 2. No change may be m . .\\at~rwny that results in a a~e. to an International · 
terntory of another t t ppl ecmble damage to the 

3 Th f . sa e.e oregomg notwithsl d"~ay !lOt raiRe an objection a. ~n mg, a riparian State 
npanan State concerned d'e~f~nst tdhe fact that another 
use of a common ,,. .,t \es a vantnges from the 
. ht " erway on b .rthlg s .. Eq.uality of rights shouldab asis of equality of 
at npanan States h ' . e co!Jslrued lo mean 

watdPrS of SUCh water~~a~ ar equa) nght to USe the
nPe s. n accordance with th · 

4 L"k . elr 
· I ew1se, such ob · t · of preventing a Slate c~~~~~:~ may not haYe the effect . 

greatest possible extent fr H'~h from benefiting to the 
wa.ter~, but the beneficiarv oS e use of the existing
obJectmg State shall b hi tate ~ust ensure that the 
ad,·antages to which 'te .a e ~o denve the proportionat

1 1 Is entitled e 
X. Sh?uld it be mandatory for ' . . .~e\elop a waterway in whi ~ Sttahte which mtends to 

mtPrest to request the c o er States have an 
so, to what exte~t? consent of those States, and, if 

X. To what extent l·s the I· h t · ru e of th ng s (priority of use) applicabl~ ,respect for acquired 

XI. Should the foregoing rule b . . . 
by reference to equity and "fe amended or comple1~d
be .taken into account? ' ' I so, what factors should 

XII. If It is considered that IIahre not rules in po~iti~e ~~ an~ o~ the aforesaid rules 
R ould be propoc:ed de . 'w, IS It agreed that they

XIII · ' JUre condendo? 
. In the eYcnt of a conflict f . an order of priority be ot brcfmpal ihle interests, can 

metho.ds of uRe? What o~~~~ I·} led a ":long the various
propnate? • 1 any, IS consid('red ap-
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Should the draft resolution embody in terms a recom­
mendation to the States concerned to come to an agree­
me~t for the fuller concerted use of the waters naturally 
ava1lable to them and to contemplate the joint dev.elop­
ment of whole systems or parts of systems, if that 
seems likely to enable them to be better used? (AN­
DRASSY, UTILISATION DES EAUX INTERNATIONALES NON 
MARITIMES (EN DEHORS DE LA NAVIGATION) 55-57, 
InRtitut de Droit International (1957] .) 

Resolution of the Inter-American Bar Association 
Buenos Aires, 1957 

At the Tenth Conference of the Inter-American Bar Asso­
ciation held at Buenos Aires on November 14-24, 1957, Com­
mittee I on Public International Law had on its agenda, as
T~pic 4, "Principles of Law Governing Use of International 
Rivers." The Committee considered the questions on inter­
national river law in several meetings and had the benefit of 

· several papers on the subject. A Resolution was drafted for 
presentation to the Executive Council first and later to the 
Plenary RrRsion of the Association. The principles drafted 
are stated as existing international river law and accord 
with the principles of corresponding rights of riparians, en­
titlement by each to a just and reasonable share of the waters 
of international rivers, the protection of lawfully established 
beneficial uses, the duty to refrain from unilateral action be­
fore co-riparians can ascertain whether or not they will be 
injured by proposed changes, and the relevance of present 
and future neerls of co-riparians where a just solution of con­

flicting claims is being sought.
The draft Resolution proposed also the establishment of a 

permanent Committee of the Inter-American Bar Association 
to study and report on a list of further questions of interna­
tional river law. A recommendation was added that states 

" participate in the collection and exchange of physical and 
economic data essential for the planning of a rational use 

of the waters.The Executive Council and the Plenary Session of the ARRO­
ciation adopted the principles of international river law stated 
in the draft resolution and authorized the establishment of 
the Comm ittre without rlif;sent. The Committee, which in­
cludes intcrnationaliRts from many states of the Western 
Hemisphrre, iR already functioning.

The text of the RrRolution of the Tenth Conference of the 

Inter-American Bar Association follows: 

http:metho.ds
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THE TENTH CONFERENCE 

AMERICAN BAR ASSO~fA:g~~ INTER- to the study of the principles of Jaw governing the uses 
of international rivers. 

RESOLVES III. That this permanent committee study and prepare for the 
I. T~at. the following general . . . Eleventh Conference of the Inter-American Bar Associa­

eXIStlllg international Jaw P:lllclpJ~s, Which form part tion a report dealing, among other math~rs that it con­
course or system of . . • ate apphcable to every siders of interest, with the following:
which may tra\·ersern ers ?r. lakes (non-maritime 1. The question of the rights, if any, of non-riparian
more states. s'uch. a or tdlvlde. the territory of two or, states which may have interests dependent upon a systemaft ' ' ~ys em wrll b fer as a "svstem f . t . e re erred to herein­0 of international waters.1 E · Ill ernatwnal waters": . 2. The question of indemnification and of preventing . very state having under its . . r . . 
a system of international w t JUnsc rctron a part of . unlawful acts in the use of waters of international sys­
use of the waters thereof i~ e~s,. has the right to make tems that might cause irreparable damage or might even 
affect ad~ersely the equal .~o at as such use does not lead to a situation likely to endanger the peace or consti­
under their jurisdiction oth lrght t of the states ' having . tute a threat to the peace. 

2. States having under rr .Pa: s. of_ t~e Rystem. 3. The question of sharing costs in the operation, 
syst~m ?f international watt Jelr JUnsdrctron a part of a maintenance and development of a system of international 
apphca_tron of the princi Jl ers are und_er a duty, in the waters. 
reco~nrze the right of 0 l t~ of equahty of rights to 4. The questions of pollution and flood control. 
over a part of the ~.rs~e o t er states having jurisdi~tion 5. The question of the priorities as between different 
sys.tem taking as the. bas~~ o ~~are the benefits of the uses of the waters of a system of international waters 
mamtenance of the staf;t.s ~~e. light. o~ each state to the and the relation of these priorities to the specific char­
and ~o enjoy, according to th Its ,exr.shng beneficial uses acteristics of the system. 
spectrve states, the benefit . ~ ~e tatJ_ve needs of the re­ 6. The question of the differences in legal treatment 
cases where agreement s o u Ul e developments. In of the right of dominion over as distinguished from the 
should submit their diff cannot be r~ached the states right to the use of a system of international waters. 
or an arbitral commissio~rences to an mternational court .. 7. The possibility of systematizing the practical rules 

3. States having unde~ th . . . . put into effect by the states to achieve the most ad­
P's~em of international water:lr Junsdrction part of a vantageous use of systems of interstate or international 
r!lrn from making chang~s i are un.de; a duty to re­ waters. 

mlght affect adversely the dn the exrstrng regime that 8. The difference, if any, arising in the application of 
mo~· e ?ther states havin a vantageous use by one or general principles of international law as between inter­
therr JUrisdiction exce tg . a part of the system under national boundary water systems and successive water 
agreement with the tp t m accordance with: (i) an systems. 
decision of an interna~i~:l or s~ates an:ected or (ii) a . 9. The possibility of creating general and/or regional ' 
. 4. The foregoing princi ,cour or arbitral commission commissions and tribunals in order to facilitate the most I 

Imternational law that if th P ~s. ~o not alter the norm of advantageous use of the waters and the solution of con­
waters ?f an international ~ , et' nto_ry over which flow the . ~ flicts relating to the regime of systems of international 
!o pronde a particular b .}S em IS of such a nature as ·waters. 
Joyed ex~lusively by the es~~7t, th~! be1~efi~ ~ay . be en­ IV. That the Committee be requested to collect, classify andth.at tern tory, it being unci e ha\ lng JUnsdlction over 

analyze the precedents from every part of the worldWill be in conformity with pe~st~odl that such €njoyment
Th t rmcrp e 3 evidencing practices accepted as law governing the useII. a .a permanent committee . of international waters.
!'-s~o~ratron be estahli!'lhed to of t~e Jntrr-American Bar 
JUtHircal principles in this fi ,exa~l~e further the g.el:eral V. That states with an interest in an international wat~r 
correspond with other . e d,_ '' hrch commission should system ought to participate, as soon a!! possible, in the 
ganizations (U.N., 0 A ~ter~abonal a~sociations and or- collection and exchange of physical and economic data 

. . ., e c.) devotmg their attention essential for the planning and realization of the rational 
use of the waters. 

,.....,..........._..........,"'"":-·-­
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APPENDIX n 
REVIEW OF GOVERNJ\fEN , 

PRACTICES Of' 1' '"' 1 AL THEOIUES AND 
• ' HE UNITED STATES 

CHILE, AUSTIUA AND INDIA • ' 

United States 
United States Attorney General H . 

an opinion, apropos a dispute wit arm.on m 1895 rendered 
of the Upp<•r Rio Gr·wrle. ·h h Mexico about the waters 
Rtatrl'l, that "the rul~~ , -~' :rr both banks are in the United 
tiona! l:m· impo~e no. j· r-;~1tp es, and precedents of interna­
S!atPs." 21 Or~ . ATT' 1a~ 1 ~· or oblirmtion upon the United 
rrnrlrred some ·,_-r:n·q lyf ::N. h2137 (1P95). This opinion was 
~~ t · • · )e OJP t r first dr>c' · f' a rs Supn'mr Court on the "t • . ISion o the United 
has rr>fuserl to folio,,· ·I !h. lhJrct, and the Supn'me Court
I sut 1 a eor.r (S t a so i\pprndix C at 88-89 for a . . • ee no e 17 811pra. See 

ion by a Canadian !'tatesman ')n apprmsal of the Harmon opin-
For half a centun• this ~ount . . 

nrgotiations both with 1\J · • rJ c~ntmued, in diplomatic
exlco and With Great B 't .C d ) ~na a ' to assert from time to tim . ' rJ aln (for

With the waters within 't t . e a nght to do as it wished 
th t I s erl'lton· But it t t'esc wo nations (Smith, nt • · s _rea 1es with1111909 respectivelv incorp . t . J8, 17?), made m 1906 and 
with it. The Ur;i'ted St:lt~:naed conce~sw~s quite inconsistent 
quantities of water, anti U;1d~;t~~kd t~oe ~~~hver to 1\Jexico stated 
necessary to assure su h d I' . hole cost of the works 
Britain provided in so~e ~ ltve.~le;- The treaty with Great 
border lakes for the. d' .. e al or the regulation of the 

. '' IVISIOil of J' .and m other ca"es for . . supp les of certam rivers'" . ,1!'1\"Jng t . d' . . ' 
downstream nat ion !he .· ht o _m lvrdual l'lparians in the 
the upstream. nation '~~- ~ protvlded by the domestic law of 
elude from its t~rms .th rs t rea .r. was so framed as to ex-
L k 1\ . . e con roverc11al diver · fa e I1chJrrnn b,- th Cl · ~ '. Slon o water from 
controvrrsv about th. el. ncnr:o Dramage District. While the 

. IS ( 1\'Crsron perc:isterJ f .hns b. Y now become lnr el . . . . or mnny years, .it 
Supreme Court, at suit :r ~ hmoo~. be~ause the United States 
States, has imposed on the rJr.~rn; IJJarl?n ~tat~s of the United 
go far townrd mcding- ~uch r' . , g~ Dlstnct lrmitations which 
nntional Jaw. IJ'i.~cnn.~i,; v /l~~~t~'lftons as derh·ed from inter­
U.S. 179 0930), 289 us· 395 l(s, 278 u.s._ 3G7 (1929), 281 
gcst~. howrvrr thnt comp~ ;.,.,t-' fl 933). Sm1th (at 52) sug-

I t ' . 1 . .. Jon or past dam . II n wo per curiam decisi th , . , ag-e Is ca ed for. 
authorized a temporary i~ ons e fSu~rem; Court has recently 
Lakes-St. Lawrence Syst~~a~~t~ t~n·eirl,ls.wn_s from the Great 

e 111o1s Waterway and 
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Mississippi River. The increased diversions were moti­
by the emergency in navigation caused by the low water 

the Mississippi River, and were ordered to last for only 
months, after which period the old regime was ordered 

The Court stated that the order was not to pr.eju­
dice the legal rights of any of the parties with respect to any 

diversion. Wisconsin v. Illinois, Michigan v. Illinois, 
New Ym·lc v. Illinois, 352 U.S. 945, 983 (1956, 1957). These 
cases are still pending in the Supreme Court at the time of 
this writing. 

In 1944 the United States entered into a further treaty 
with Mexico by which the waters of the Rio Grande and 

. the Colorado Rivers were specifically apportioned betwrrn the 
nationR, ai1d a joint commission was charged with rec­

ommending an equitable diRtribution of the waterR of the 
Tiajuana River. 59 STAT. 1219 (1945). In recommending 
ratification of this treaty of 1944, the U.S. Secn~tary of State 
said that it "must be realized that each country owes to the 
other some obligation with respect to the waters of these 
international streams." Hearing8 before the Committee on 
Foreign Relations on Treaty with Mexico Relating to the Utili­
zation of Wate1·s of Cm·tain Rivers, 79th Cong., 1st Sess., Part 
1, 19 (1945). The Secretary added that: 

until this obligation is recognized and defined, there must 
inevitably be unrest and uncertainty in the communitirs 
served by [these international Rtreams]-a comlition which 
becomes more Rerious with the increasing burden of an 
expanding population dependent on the waters of these 
streams. 

The Agsistant Secretary added that the doctrine of un­
limited rights in the upstream riparian "is hardly the kind 
of legal doctrine that can be seriously urged in these times." 
Hearings, supra, Part 5, at 1762. A witness from the Legal 
Adviser's office of the State Department testified that it was, 
to say the least, extremely doubtful if Mexico soug-ht arbitra­
tion of its demand for additional water from the Colorado 

· that the United States could maintain successfully the posi­
- tion taken by Attorney General Harmon. This witness, Mr. 

Benedict English, a member of the Department of State legal 
staff, appeared before the Senate Committee conducting the 
hearings to discuss the obligations of the Unitrd States in 
the absence of a treaty. In order to avoid embarrassment 
to the United States in caRe the treaty was not ratified, his 
statement was presented as representing only his personal 
view, but it is evident from the record of the hearings, 

I · 
~ 

I 



Rio Mauri dispute in 

borders. According to 
involved in the dispute 

insignificant. In 1929 the 
to Peru, along with some 
administering as a manda­
not demand the continua­

Mauri river to the extent 
of some farmlands on a 

a·nd Bolivia the dispute 

the Tacna-Arica region, which includes the Mauri 
her theoretical support of 

On May 15, 1929, 
with a recognition of 

settlement expressly pro­

and Mauri, also known as 
of Peru, wHh lhe 

I 
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par~icularly the statements of th 
Assistant Secretary th t h. e Secretary of State and Mexico. Frank Clayton, Counsel for the United States sec­
of the State Depa~tme~t ~~~ stateme~t represented the tion of the International Boundary Commission, answered: 

men ted on the origins of .the ~a~~!hsh .e~plained and com-· . . . Attorney-General Harmon's opinion has nrver brcn 
As for the }J"r n opmJOn as follows· followed either by the United States or by any olher 

th . Iu mon opin. th . country of which I am aware . . .. I have made an a'ttempter~m that from the st JOn.. e c~nclusion reached to digest the international treaties on this subject ... in.1\fc:tlco WaR entitled to no a?~Pomt of mternational law all those I have been able to find, the starting pointapparently based primarily "a ers of the Rio Grande was seemed to be the protection of the existing USE'S in bothpreme Court in the celebra on anguage u~ed by the Su­ the upper riparian country and the lower riparian country,th? .effect. that the jurisdiclfd Schooner .Exch~n,g-e Case, to without regard to nsserting the doctrine of exclmdve tE'rri­~r' ntory Is neces1'aril.r exclu~7v~faa nation Within its own torial sovereignty. l\fost of them endeavor to go furthrr~le of only ~df-impo<~ed limit t" nd ahsolute and suscep­ than that nnd to make provision for expansion in bothpoJnt out that that ca.se d' ,1 lOili!. It may be well to . 
countriE.'s, both upper and lower, within the limits of theof allocation of water . . Jd not deal with the quest' 
a\·ailable supply. (Hearings, supra., Part 1, at 97-98alle,llcd right of on'e St~tf t;nternational rh·en; or with' :;:n 
[1945] .) !o ~o ns it saw fit withe th~o:!t ~,·hich such a river fl~w: 

These statements brought the official professions of the. uhJect. The sole questio b ' ei s, or nny other related 
t.he courts of the Unitedn Stefore hthe .court wns whether United States in line with its actions, and in line with the 
'ess.el ~f a foreign go,·ern a es a.d JUrisdiction over a decisions of the United States Supreme Court and with nearly 
terntonal limits of th U ·T~Jt while wholly within th unanimous opinion elsewhere in the world. For evidence of the 
Part 5, at 1740-41 [l9~s/r e Stntes. (Hearings, supra~ present position of the United States on these questions see 

In summing- u h' the rE.'cent memorandum of the U. S. Dept. of State attached 
p If! testimonv .1\fr E r h to this commentary as an exhibit. 

. cone UsJon, we respectfull sub . . 
Fm::t, the contention th t Y mJt the following: 

In 1 · • • ng IS stated· 

Chile 
~~a~he 1929 inter-America~ au:b1r;att.he ~E'nate reservation Chile seems to have asserted, in the 
. ' es can properly refuse t~ . . JOn reaty the United the early 1920's, that it had unlimited right to take the water 
I~ !doE's not desire to arbitrate a~ bJtrate any matter which of a non-navigable river within its 
a> e. • Is unsound and unsupport- Smith (at 68), the amount of water 

SE.'cond, the contention that and the injury to Bolivia were~ltat~s can properly refuc:e ~nder·~·~at treaty the United waters in question were returned
th ex•<;o for additional wat~rs ~f ~~ J ~at,e a demand by Peruvian territory ,Which Chile wase east, extremely doubtf I e . o orado is, to say 
Harmon opinion is viewed in th~ r partrcularly when the tory po\ver. At that time Chile did 

tion by Peru of the concession it had granted to a sugar com­
hE'tw.N•_n various countrie~tat.es I~· evJdenced by treaties pany to utilize the waters of the 
prondmg for the equitabie J~c u J~g the United States of impairing the proper irrigation 
mternational rivers. ' 'pportJOnment of waters of Bolivian plateau. As between Chile 

(a) The practice of •ght ?f the following: 

(b) The decision of d . ~thus became moot.the doctrine of equitable omestr.c courts giving effect to · ' ·· But on the occasion of the settlement of the Chilean-Peruvian
between the States the H apportJonm~nt, and rejecting as dispute over(c) The .

11
··t· • armon doctrme , 

" mg of auth T · river, Chile did not stand fast onopposition to the Harmon d or· _If'S on international law in 
the doctrine of absolute Rovereign rights.(d) The Trail 'smelter o~rrb•,!Je. . 

ferred. (Hraringr~ tratJOn, to which · Chile accepted a settlement consistent 
I th .. , supra, Part 5 at 1751 [19 we re- existing international duties. Thisn e course of the Senate 'd , 45].) 

Attorney GE.'neral of Califor .cons! .eration of this treaty the vided that: 
contended that the Uni,ted s~~iesCI~JJJg the Hnrmon doct~ine, . . . the canals of Uchusumn 

ad conceded too much to A'uoamo, •hall rrain the property 

http:countrie~tat.es
http:au:b1r;att.he
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unden:;tanding, however, that wh
through Chilean territor th erever. the canals pass 
plete .servitude in perpet~ity ~~ :hall enjoy the m~st com­
tud~ mcludes the right to widen avor of Peru. This servi­
thel_r cour~e. and appropriate II th~tual canals, change 
lectlhle in their passag tl a w e.rs that may be col-

. 

' 
, 

were 
with 
legal, 

The 

in 

:~ 
AM . J. INT'L L. 183'(su:r. ;~~~f~ Ch1lean territory. (23 

~he aho\·e language is part of th fi .sugge~trd bv the p 'd t e rst article of the Stipu­
acting as good offic re~l ~~ of. the United States who 

the propo~"l . ~rt In . e dispute. Chile and Peru 
· " 111 I s entirety th d .

The agreement is r k hi on. e ay It was sub-
posit i,·e !'er\"itude. The. lde~ar a e 111 that it establishes 

often maintained in ch·if lao. . oman Law type of servitudes 
that "Srrl'iflu~ in facirndo '" ~);terns, were based on the ide~ 

~rnitudrs is ~"I·.Jrotns!.h~ rre nrquit." The Roman Law 
· · ·" 11 a\·e bren ad t 10lOll~. SPe 1 OPPENHEIM j ' op ec by the law 

Lauterpaeht l9r:r: . 'y NTERNATIONAL LAW 1>40 n. 4 
t? prrform positive a~ts i;~·>~. fore~t Peru was given the' right 

utilization of her wat J.!Tl cou.ntry for the preserva­
fleventh Tnt A '. er supphes. 

the Chilran d<•legate YO~:~ ~efncan Conference of Montevideo 
. .u 111 aYor of the " . t fmdu~trial and agricult . 1 pr?Jec or declara­
project became th . fi u;a uses of 111ternational riv­

of 1933 ·h e na. t:xt of the Drclaration of 
corre~pondin!! rights·'f' o.se _pnnclples recognize fully the 

. o npanans with . twaters of internatio I . 1 espec to the uses 
thr tr~t.of thr Tkclarntion.) na nvers. (See Appendix A for 

r\·idence of Ch 'I • ..
in the utifiz t' I efs rrcogmbon of principles of 

a lon o the wate f .he gathrred fr t t rs o International 
onr of Chile's de~~ s n emrnts made by Sr. D. Santa­

Power Co,;fere J.!at~'ll~o the. Sectional l\leeting of 
Snnta-l\faria, purport7,~e, t e at Rl~ de .Janeiro in 1954. 

Nationnl romm'tt g to speak m the nnme of the 
~ I ee, s re~~:;ed the . t unc ament~l principle of . t . .. . . .'mpor ance of ,the 

uses" in th h m :gJal ubhzatwn of the wat~fs
• e arne~smg of i t t. 

ns di~tinguif;hed from n erna JOnal water re­
'Yonr n Pmn:R C mere power development Dis 

' · ONFERENCE AN . ­RIO IJE JAN . ' ' NALS OF SECTIONAL 
, • EIRO (1954), Vol. IV 'at 324·• t·1ans. ours. 

Au~tria 

Au~tria nppPnrs latrly to ha
boundary rivers th' ~-e ~sserted, ?f .continuous though 

. . , a "aters Wlth111 its boundaries 
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at its "entire disposal"; but it coupled the assertion 
a declaration of willingness to consider objections "on 
technical or economic grounds" of the lower riparian. 

(ECE Report, at 51.) In 1954, Austria signed a treaty with 
. Yugoslavia concerning the River Drava, of which Professor 

Eagleton has said that it "does not bother with claims to 
sov.ereignty, but comes to the point, setting the methods and 
conditions for dealing with their common problem." Eagleton, 

Use of the Wate1·s of Intentational Rivers, 33 CAN. B. 

REV. 1021 (1955).
Austria offers an interesting example of the lack of con­

viction when absolute sovereign rights are claimed. In 1923, 
an agreement with Germany acting on behalf of Bavaria, 

concerning the impounding and diversion of the waters of 
the lower Lech, Austria abandoned her support of the prin­
ciple of unrestricted sovereignty. In that case, as a down­
stream country, Austria claimed the right to subject altera­
tions in the river flow by the upper riparian to her prior 
agreement, and to subject the latter to a series of other obli­
gations afl well. ECE Report, at 130-131. 

A complete account of Austria's actions and present atti­
tudes in the field of international river usc appears in a 
paper presented by Dr. E. Urban and Dr. 0. Vas to the Sec­
tional Meeting of the World Power Conference held at Rio 
de Janeiro in 1954. The authors, both delegate-members of 
the Austrian National Committee, emphasize Austria's recent 
consistent policy of recognition of the rights of co-riparians 
and gradual abandonment of "rigid adherence to purely legal 
principles" in favor of "economic and technical considerations" 
with a view to optimum development of international river 
basins. A ust!'ia's Experience.<J in JnternationaJ Hyd1·o-Electric 
DevelnpHII'IlfH, WORLD POWER CONFERENCE, ANNALS OF SEC­
TIONAL MEETING OF RIO DE JANEIRO (1954), Vol. IV at 266. 

India 

.1i~India asserted in 1948, six months after Partition, that it 
was legally entitled to cut off from West Pakistan all waters 
oi the Indus River Basin that flow directly from India into 
Pakistan. Since 1952 it has, however, participated in nego­
tiations with Pakistan under the good offices of the Inter­
national Bank for Reconstruction and Development. The 
parties have agreed that the immediate objective is "to work 
out, and the ultimate objective is to carry out, specific engi­
neering measures by which the supplies effectively available 

1 . 

' I 
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~~e):a~~v~ou~;~ ;:~! .~e (iAncreased substantially beyond what 
. 1 · greernent set fo th · p . 

Black s letter of 1\farch 13 1 9 r.: 2 ) 1 . r m resident 
principle a proposal of the' Ba~k· th ndla has accepted in 
replace supplies for existin . at works necessary to 
torically received from .riv!sb~ne~~ml uses in ~akistan, his­
completed with funds to be f O\\_mhg from India, should be 
supplies are withheld Th urmsl ed by India before the 
for the present negotiatio~s P;~~o!:t ~ndthte~rns of reference 
No. 380 of the \Vorld Bank d t d D or Ill Press Release 
tiations for the solution of' th~s e di ecernber 1~. 1?54. Nego­
. A brief review of practices sp_ute are stl!l l_n progress.

lll~ed in the Sub-Continent befo:ollo":~ _and pn~clples recog­
endence of international law e_ ~a~ tJhon furm~hes valuable 
count which follo,,·a ~·a I· d go\elnmg water uses. The ac­

·' ·' M~e on a not b l\1 ·· 
BarriRter-At-Law (Lincoln's Inn) S . e AY anzur Qadir; 
Court of Pakistan. The not ' em_or dvocate, Supreme 
GOVERNING TilE USES OF INTE~~ipears Ill PRINCI:LES OF LAW 
Card No. 57-10830. TIONAL RIVERS, Lib. Cong. Cat. 

In the period from 1858 to 1921 . 
irrigation in the provinces were und' _al:} que_s_tJOns conc~rning 
the Secretary of State for I I' ei . ~e dnec~ authonty of 
Questions concerning irrigat ·TH Ia.' athBntJsh Cabmet Minister. 
direct authority of th ' lion Ill e states were under the 

. e ru ers of thos t t .
havmg, by treaty delegated th h dl~ s a es. The states 
affairs to the Br{tish C' ~ an mg of their foreign 
Se\·eral provinces were re:~~~·~d dl~erences between them and 
India acting as it were a.s bb) 'tthe Secretary of State for 

1 ' · • ' an ar 1 er 
n 1865, the Secretary of State f . I . . 

that establi~hed the ba"l·c . . '1 or ndla Issued an order · " prmc1p e upon ·h · h
construction of new irrigat' . " IC requests for the 
This order, one of the earli~~~ proje~ts. would be entertained. 
sharing on a fair basi~ in. thenunclatJons ?f the principle of 
rected: e common nver resources, di­

. . . The onlv project which h~he Government of India i th s b auld be entertained by 
trre:::pective of the ten~ito~irrl eb es~ t~at can be devised 
and foreign States i th oun anes of the British 
S~ates should be · ~llo~ved e t~enefi\~ _of which ~he native 
\nth our own sui)ects • par. ICirate on hke terms 
printed Completion JRep~rt ~7rnthphass!sh .lsd ours. Quoted in 

T · . e 1r m Canal.) 
he prmclple Ret forth in th b 

to until the be!!"innin(7 of th e a ove-~uoted order was adhered 
I 19 "' e present dispute 
n 18, representatins of th B 't' h . . 

the Punjab, and the Stat~ f B ~ n IS Ind1a~ Province ot 
s o a awalpur and Blkaner met to 

at a 
basic principle 

of India, 
That in 

waters 
Project, the 
waters 

ries, subject always 
are fully 
and 
owners, and 
in any 
in the Sutlej 
Upper Sutlej 
by the economic factor. 
in Rrport 
p. 60 [1935].) 

As a 

board of irrigation was 
in this matter. 

, Indus (Anderson) 
mittee was 

the Punjab and Sind, and 

· the Indus Basin. 

tions. 

... that in 
.< greatest

~·" political 

!' Throughout 

· for the 

interested states 

dated March 
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distribution of Sutlej River supplies. The follow­
which had been suggested by Sir Claude 

Chairman of the meeting and representative of the Gov­
was accepted: 

considering the method of disposing of the 
made available for irrigation by the Sutlej Valley 

general principle is recognized that these 
should be distributed in the best interests of the 

IJUblic at large, irrespective of Provincial or State bounda­
to the proviso that established rights 

safeguarded or compensated for, and that full 
prior recognition is given to the claims of riparian 

that their rights in the existing supplies or 
supplies which may hereafter be made available 

river below the junction of the Beas and 
are fully investigated and are limited only 

(Quoted in Bikaner'R hrief printrd 
of the Indus (Anderson) Committee, Vol. II, 

result of the CO"nstitutional reforms of 1919, questions 
concerning irrigation carne to be determined by the Government 
of India instead of the Secretary of State for India. A central 

provided for to advise the government 
It was under this statutory authority that the 

Committee was set up in 1935. This com­
appointed to deal with allocation of supplies involv­

ing the British Indian provinces of the North West Frontier, 
the States of Bikaner, Bahawalpur 

and Khairpur, each of which asserted rights in the waters of 
Representatives of each of these governments 

were appointed to the committee and took part in its delibera­
The principle by which the committee was guided, and 

· in which all of its members concurred, was stated as follows: 

allocating water, the greatest good to the 
number must be sought without reference to 
boundaries. (Report of the Indus (Anderson) 

j::;! Cornmittee, Vol. I, p. 23 [1935].) 
its deliberations the committee recognized that 

li1e 1865 order, which it cited, had established a basic principle 
equitable apportionment of the waters of the Indian 

The allocations of water agreed to by representatives of the 
and provinces on the basis of this principle 

were approved in orders of the Government of India. (Orders 
30, 1937.) The orders affirm the principle that 

',

! . ' 
I 

---·- ·- _,_..,. 



82 
INTERNATIONAL LAW ASSOCIATION 

equitable apportionment governs the allocation of Indus 
waters and that allocation agreements and awards are bi 
until replaced by new agreements or awards. 

No adjudication and no official statement until after 
tion so much as suggested that any different principles 
govern the apportionment of Indus Basin waters. 

In 1937, authority o\·er irrigation was transferred to the · 
province~. pursuant to the Government of India Act of 1935. 
Under the scheme of the Act, the provinces were given full 
legislative authority over irrigation matters within their bor­
ders. If differences arose between provinces or between 
provinces and States, the question had to be resolved by the · 
central authority acting upon the advice of independent com­
missions. The situation thus became parallel to that existing 
in the United States where the Rtates are sovereign as to irri­
~?ation matters within their borders, but when differences arise 
between the equal states, the Supreme Court of the United 
States has compulsory jurisdiction to resolve their differences. 

In 1!119. the Pro\·ince of Sind brought a complaint under the 
Act of 1935. The gravamen was that the withdrawals contem­
plated with certain new projrcb~ of the Punjab, when added . 
to tho~e of certain other projects already in operation or about 
to be completed, \vould have the effect of lowering the water 
level of the Indus River in Sind, thereby impairing the opera- ~ 
tion of its inundation canals. Subsequently the states of 
Bahawalpur, Khairpur, Bikanrr, and Jind and the North West 
Frontier Province were made parties and submitted their views 
to the CommiRsion establi~hed to hear the dispute. This Com­
mi~sion, officially termed the Indus Commission, came to be · 
known as the Rau CommiRsion, after the name of its distin­
gui~hecl Chairman. Sir Bene~ml N. Rau, later a judge of the · 
International Court of Justice from India. 

The first action of the Commission was to formulate a state­
ment on the principles of law governing the rights of provinces 
and ~fates with respect to the waters. This took the form ,.2,.f 
six basic principles upon which the participants were inviteft 
to comment. After study, all of the participants accepted these 
six principles, which were again enunciated in the final report · ' 
of the Commif;sion. The f;iX principles as stated for the Com- ·· · 
mission by Sir Benegal N. Rau are reproduced in Appendix D. 
They constitute the view of the law applicable in €very region 
of the ·world, including the Sub-Continent, of one of the great:. i 
eRt jurists of the Sub-Continent. These principles wer.e unani­
mously accepted by the several states and provinces interested 
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• th Indus Basin. They were ac­
in the irrigation supplies odf e ess conviction that they con­

ted in the consctous an expr 
cep II trolling norms. It f
stituted the _lega Y con Commission, and the res~ ~ o 

The principles stated by the tl f llowed in the negotiations 
its deliberations, were sub~e~uen Ytoo govern the future alloca­
leading to an agrem·~ent t a :a~he parties. This agreei?:nt 
tion of river supplies betwe: t the occurrence of Partition 

· to full effect owmg o d 
never came m . I d'ff rences were resolve . 
before certain financta 1 e 'tt d to the doctrine of un-

That India is not firmly c?mtmi et' nal rivers is indicated' · 'ghts in m erna 10 • 
limited sovereign ri t Pakistan was contemplatm.g some 
by her protest when Eas . f another common rtver. 

· t'ng regime o ' · · changes in the cxts I 1950 the High Commtsswner 
, ·. By note dated 13th F~bruary d th~ Pakistan Minister for 
' d' . Pakistan mforme f II s. 

for In taAffm. ' nd Commonwealth Relations as o ow . 
Foreign airs a . t b ut 

I d' have received repor s a .oThe Government of n tat. f a dam on the rtver 
a project for th~. constru~ ~~nE~st Pakistan. Th~y ha~e 
Karnafuli near Mttingac~~% about 100 ft. in height IS 

been informed t~at alf this information is correct, the 
under contemplatiOn. d dam is likely to submerge 
reservoir abo~e the proh~~eHills district of .J\ssam: The 
a large area m the .Lus nnot obviously penntt tins and 
Govemmrnt of Indta ca t f Pakistan will not embark 
trust that the . Governmen m~rge "land situated in India." 
on any works ltkely to Sl~~erefore for an assurance fro!ll 
They would be gratefu~. t that the proposed _da~ will 
the Government of Padts. an the Lushai Hills dtstnct ofnot submerge any Ian m 
Assam. (Emphasis is ours.) . . . of 

. 15 1950 the Pakistan Mmistry
By note dated Apnl , 'uh Relations informed the

Foreign Affairs and CommoGnwea ent of Pakistan are not
I d · "The overnm b

Government of n Ja t' f a reservoir likely to su ­1 t · the construe Ion o ,
contemp a m.g L h . Hills district of Assam.merge land m the us at 

w;i/ 
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APPENDIX C 

STATEMENTS (NOT REP 
B) BY GOVERNI\1 RODUCED IN APPENDIX 

. 

1929. 

. 

it 

the 

IN SOME PAST !~~sc~~ OF~ICIALS INVOLVED 
IUVER DISP~~~iNTERNATIONAL 

Africa 

A declaration by the B · · . . 
Sudan in 1925 expre~~J r ntJs~ High Commissioner in 
rights of Egypt in th; ;vat:~~g~}z~~e"~~ ~.atural ~nd historic 
~~~hnJ~Iee of the negotiations which led t~ e, and dJd so in ad­

. the conversations were going o Si~greement in 
lam, as Foreign Minister of the U . n, . Austen Chamber­
of note to the British Hi h C ~llt.ed KJ~Jgdom, sent a draft 
Nowmber 1927 in ,,.hJ"c~h hommJsfiswner Ill Egypt, dated 9th 

' e con rmed th 1 •recognized as governing th . . . e JasJc principle 
His draft reads in part a ef rlllpanans of mternational rivers 

• , < , • s 0 ows : 

The principle is accq t d th
that is to say th.e 'comlJ .e at the watrrR of the Nile 
Ni!es and thei~ tributari~~Jed fl~wb of th~ White and Blu~ 
Ulllt, designed for the us , ~us e consJd~red aR a single 
banks according to th .. e od the peoples mhabiting their

eJr nee s and their 't t
fit1 therefrom · and in c f . . capac1 Y o bene-
is recognized 'that Egypt 

0~a~r;:nt~. Wit~ this principle, 
nance of her present supplies lll.?r nght to the mainte­
under cultivation and to o ~'ater for the areas now 
add!tional suppli~s' which an ~qUJt~ble proportion of any 
a,·aJiable in the future (Peng~n~ermg. works may render 
a treaty of alliance with Eg~P~I Ee~ardmg negotiations for 
at 31 [1928].) jp' g)pt No. 1 Cmd. No. 3050 

The Sudan since becoming com Jl t I . 
press~y acknowledged Ep-ypt's ri h~ e e Y mdep.endent has ex­
8Upphes that flow from S d g. to the contmuance of Nile 

. . u an mto Egypt Th t th' . 
:admJ!;SJon against interest and on . . . . . a IS Is an 
Imposed by international law b e Ill I ecogmtwn of a duty 
Sudan fixes Egypt's " tcan e ~een from the fact that the 
cubi t pref;en established right" t 48 b'll' 

c me ers and its o\\·n at 4 billi a I JOn 
merely bowing to internat. I o~. That the Sudan is not 
. . ' wna com1ty ca b h
lllSH,tence upon a present all t. n e s own by her 
Eg~·pt "continue to acquire' e~~:b;?nh ~f ~urplus supplies lest 
the past, and the Sudan would fJ~ ~~~ l~se:'~ghts as she has in 
QUESTION 6 (Minish·y of I . t' (THE NILE WATERS . rnga Ion and Hvdr El t .
Khnrtoum, December, 1955]). ol o- ec nc Power, 
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Western Hemisphere 

Statements made by representatives of the United States 
Government during the period in which ratification of a water 
treaty with Mexico was being sought are reproduced in Ap­
pendix B, supm, and are consistent with the principles of 
corresponding rights and duties of co-riparians inter se. 

The legislative history of the water treaty of 1909 between 
Unitecl States and Great Britain (for Canada) is also 

illuminatin~r. The views taken by the two governments and 
their officials as to their respective rights in the waters of 
their common rivPrs and lakcn are illustrated in the following 
extracts from a mrmorandum of the United States Department 
of ;State pre~ented to the Senate Committee on Interior and 
Insular Affairs on April 21, 1958. The memorandum was 
requested to help determine the legal rights of the parties in 
the pnsent controvPrsy b::-tween the United States and Canada 
over tlw cli~trihution and utilization of the waters of the Co­
lumbia River system.

"The Trraty bdween the United States and GrPat Britain 
relating to boundary waters and questions arising bPtwe!:"n the 
United States :md Canada was signed at Washington, D. C., 
January 11, 1909, and came into force on May 5, 1910. The life 
of the treaty is continuous; it may, however, be terminated by 
12 months' notice given by either party. 

"The Treaty in pattern and content deals with three cate­
gories of waters: 

"(1) Boundary waters, defined in a Preliminary Article as 
the watPrs :tlonl! which the international boundary passes, but 
not inchHling their tributaries or distributaries or the waters 
of riven' flo\Yintr across the boundary. Provisions regarding the 
regulation and apportionment of boundary waters in general 
are found in Articles III and VIII and in Article V with respect 
to the Nia~rara River. Boundary waters are not involved in the 

. present study. 
,·r "(2) . )Vaters on either side flowing through natural channels 
across the boundary or into boundary waters. 

"Article II­
" 'reserYes' to the United States and Canada ' ... the exclusive 

jurisdiction and control over the use and diversion' of all such 
waters on their own side; and 

"specifies that '... any interference with or diversion from 
their natural channel of such waters on either side of the 
boundary, re~ulting in any injury on the other side of the 

\.~ 
__ .._..........,.( "~·~ 
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boundary, shall give ri!':e to th . 
injured parties to the ;am I e same r.lghts a.nd entitle the "Mr. PUGSLEY. My own opinion is that there is no qu.es.tion 
took place in the countr w~e:gal rem~dles. as If such injury (During the debate the Canadian Prime Minister, Sir Wilfrid 
occurs'; and that Y e such dlverswn or interference ier, and the Canadian Minister of Justice, Mr. Aylesworth, 

· did not agree with Mr. Pugsley's view of international river"neither the United Stat ' 
' . . . to object to any inter:S nor Ca.nada surrenders any right law) about their right to do it, unless by so doing they inter­
on the other side of the b er~nce With or divel'!lions of waters fered in !'Orne way with navigation in the adjoining country. 
productive of matrrial inj~;!;.l tarrh the e~ect. of ~vhich would be "Mr. BoRDEN (Halifax). What difference in principle is there 
own side of the boundnry.' o e navlgatwn mterests on its . · between the right of navigation and the right to use for other 

purposefl? I cannot see the distinction. If they can divert so as"Article VI contains agre d . . . . to interfere with the use of it for irrigation, why can they notof the St. 1\lary and Milk ~i\'proviSions a~por~wnmg the waters 
interfere with ib use for navigation? What difference is theretana, Alberta and Sa~katch . ers :llhl~ their tnbutaries in Mon­' , ,,, a\\an w lchwt. I in principle? The principle which would forbid it in both cases come under the general provisiol;s of A t. al ezls wou d otherwise 
is this, that the river runs partly through the territory of one"B th th · r IC e I0 e projected Canadia K t · sovereign power and partly through the territory of anotherand the Chicngo diver~i ' f' n Loo enay-Columbia diversion 
sovereign power, that both have rights in it, and that neitherArticle II. · on rom ake Michigan fall under 

· one of thoRe countries can use that water to the detriment of the 
"(3) Waters on either side fl . other. That has always been my idea. I would like to see some 

or flowing in rivers fr owmg from boundary waters authority for the position the minister takes. 
prevents in such w~tersomd across the boundary. ArticLe IV 
rai!le the nntural le\';l o~ 'then~~ or .other works which would * * * * * 

"Mr. BORDEN (Halifax). I would like to.say to my hon. friendInternational Joint Commis . o e\rV Slkde, unless approved by the 
. Slon . or s such as th L 'bb D the Minister of Public Works that he evidently had not ex­an d Resen·oir come under Article IV, (l\1 • e I y am . 

amined all the authorities when he made the rather sweepingDept. of State p 7 8 · . . · emorandum of the · 
• · - , m1meo. ed1t10n [April 19583 ) statement that no authority could be found in opposition to the 

The Treatv was ratifird b G t B . . ' · view which he presented very forcibly to the committee. I have
a_nd r.nmr be.fore the Canadi;n ;-Ie~:c:e :Jftam on 1\farch 31, 1910, in my hand thf' first volume of a treatise on international lawbme Ill December 1910 in th d b ·- Comm?ns for the first by Prof. Oppenheim, a very well known and able writer and
establishment of the h;ternat~on~l ~~i~fo; a b~ll !'egarding the lecturer on intemational law. This gentleman is Lecturer inTreaty. Among the statem t ommlsslon under the . 

Public Intr•rnational Law at the London School of Economics
following are of particu,lar i~~e:es~ad(~ ~urting the debate the and Political Science (University of London), and a member ofDoc. Can., Sess. 1910-11 Vol I .. 870e a es, H. ?f Commons, . 

"1\J p ' · • pp. -912 passun ) •· the faculty of Economics and Political Science of the University 
r . Ur.SLEY. f J\Jini~ter of p bl' W , . of Lonclon, and formerly Professor Ordinarius of Law in the

regard to Article VI conc~rning theuStJcl\f o~ks] . (S~eak~ng in University of Basle, Switzerland. In the preface of the book 
· · . So in the ab~ence of a t. t · a~y ~- and Mtlk nvers.) ' he says:­that either countn- could ac:' ~e; y, ~nd If It were recognized , . . " 'I have nearly always taken pains to put other opinions, if as they were within the te~:"~~ .'. s nghts to the waters so far any: ·before my readers. I have been careful to avoid pronounc­
States, if it chose to exerci:~ ~~ J h~f suc;h cou~try, the Unij,eg ing"'rules as established which are not yet settled. My book isof both of those rivers bef , thf! s, might dJvert the waters 
t · ore ev enter into C d' t intended to preRmt international law as it is, not as it ought 
ory, carry thrm eastward int th 1\f . • ana zan erri­ to be.'down to the 1\Ji~souri a d o ~ anas nver, and so on . 

"All through the book where there is any doubt as to anythe right to use any' o~ti~hus deprn·e the people of Alberta of 
source in the United lt .. t n of those waters which have their particular doctrine, he always presf'nts the doubt. I am in­

".M .. es . debted for rrfrrcnc(' to this authority to my hon. frif'nd from 
r. BORDEN (Halifax). I would l'k ' St. Anne (1\fr. Doherty) . On page 175 my hon. friend willfor the position that th d I e to see some authority 

international law. ey can o that under the principles of find this:­
" 'Just like independence territorial supremacy docs not 

give a boundless liberty of action. Thus, by customary 

I , 

• -.. 
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!nternational law every state h . 
Its merchantmen can Ja. ' . as a nght to demand that 
oth~r states. Thus,' ful~tJ~<;s. th~ 0 .~g.h . the maritime belt of 
natwnal rivers in Europ;l ~~~~ lg,ttJon on so called inter­
of a_ll states. Thus, thirdly forei be open to merchantmen 
forel/lll men-of-war, and iorei gn monarchs and envoys, 
granted extenitorialitv TJ ~n armed forces must be 
of proteetion over citi'z~ns ~~;~: . our~h!S,• f!Jrough the right 
to customan- internal ion a! I o,tdb" h Jch IS hPid according , 
canr~ot treat' foreign' ~·iti' aw ~- every state, a state " 
:ernt~ry arbitrarily acco~~'/;~ P~SSJ~J·g or. residing on its , 
reat Its own subjects. it g t o l;~cre!JOn as it might 

to ~>ene in its arnn: 'or ~~~~;o • .for lllfltance, compel them 
fifth example, a stat'e i~ iJ; .,· ·. 1 hus. to give allother and 
acy,. not allowed to alt~,: th . pdf ~f Its tr_n:itorial suprem­
terntory to the di"a I · t e na mal condJtJon~ of its own 
t~e ten:itory of a ~~/g\J;~~~g.e of the natm::•l co11dition~ c)f'l. 
?I to r!Jvert the flow of r_l_n_g _stat~-for m~tance, to stop 

" mto neighbouring terri to:/• 1\ rl whJch runs from its own 

Exactly the point we h . I 
a diJ_·cct authority :l!!:tinst~~ Jeen _d:bating_ this afternoon and 
Public \\'orb (1\Jr p ·I . e posJtJOn \\'hJch the Minister f 

"1\f p · lll!~ r.\ J has taken ° 
" r. UGSLEY. Is that not in th . . ,.1\l:. BoR_DEN (Halifax). It sa • e cas~ of a navigable river? 

1! ,td Jt ag:un It c t .}S nothmg of the kind I w'JI . anno nwan wh·tt h . I
mealls, hrcau!':c thc n•n s .' d ' . my OIL friend suggests it 
gat ion on intPrnationai l:i~~~.~~ i example he gave was that navi­
mcrchantmell of all "tat . ~~ Eur~pe must be open to the 
somrthing fullpr and. n;o~=· .... He ~shdea!mg with something else 

., ' 'omp1 e ens1ve. ' 
1 

. Thus to give another d fif 
S!llte of its tcrritorial su ~~~ I . th example, a state is, in 
natural conditions of it p . macJ '.not allowed to alter the 
of the natural co;Hiition~ ~~'~~I te~·nt.~ry to the di!'advantage 
sta~e-for instance to ~t Je er~ lfory of a neighbourin
wJnch runs from ·t' , OJ? or to dn·ert the flow of a . g

• 1 s own mto a · hb . • nver 
"If the writer of th' b ' nelg- ourmg territory.' 

ab,olutely dr>!':cripti,·e o:S th;o~ ~-ad ~ntended to use language 
he could not ha\·e U!'ecl an\· mo~·el J pomt we are debating now, 
to rnr that the 1\rinil'ter ~f Pu~I~J\ ~o~ that purpose. It seems 
must ha\·e bern altonnfJ . t \iol ks and the government

f h ' " ' lf'l 00 much . n 
o t e Attorney General of the . ~n uenced _br the opinion 
case to 'rhich he rrfal· I UmLd States Ill the Mexican 
· I' hi - ~ s :Ill( must ha\· t d lew e !'tatemrnt of intn. t' . I ' e accep e as a thoroughly

an dna •ona law what
' a rg~Jm!'nt marie by the A !to. ' . ' was, after all only 
Stat('!': Ill opposition t ·I . lney General of the United 
would be inclined to th~n~ t~,;:~h for ~la.mages ~rom Mexico, I 

e go, el nment Ill entering into 

• 
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this treaty have had a wrong impression as to the international 
· law on this subject. The Minist~r of Public Works took pains 

to state that the rule of international law as he understood it 
· was embodied in the terms of this treaty except that a right of 

action was provided. It would appear that international law is 
not embodied in the terms of this treaty, that a very different 
principle is laid down and recognized by this treaty, one for 
which my hon. friend says the United States has made conten­
tion in the past, notably in the case of a dispute with Mexico 
to which he alluded. I do not know that there is any particular 
reason why we should have been led in this particular case to 
accept as a true statement of international law that which waR 
simply an argument, a brief for the United States, put forward 
by •its Attorney General, whose duty it was to put forward 
that nrgument in the way which best might serve to maintain 
the intere~ts of the United States. I think that my hon. friend 
the Minister of Public Works has not made good his position 
or the po~ition of the government; he has mer.ely made it ap­
parent to the House that the government, in entering into this 
treaty, ha\'e done so with not very much regard to international 
law, and as far as they did have any regard thereto, under a 
very thorough misapprehension as to the rules of civilized 
nations with regard to this subject." 

* * * * * 
In n chapter entitled "Observations anrl ConclusionR Regard­

ing the History of the Treaty and the Canadian Position" 
(Chapter VI, p. 98 of mimeo. edition), the memorandum of the 
Department of State continues: 

"The question under consideration here is whether the his­
tory of the negotiations supports the Canadian position that 
Article II, (1) authorizes in either country unlimited diversion 
of waters flowing across the boundary or into boundary waters 
regardless of injury in the other, {2) subject to the payment 
of damage claims arising in the latter country only if a legal 
remedy exists where the diversion takes place. It is clear the 
record does not support the Canarlian position. 

"The first observation to be made is that it is reasonable to 
assume that if either point of the Canadian position had ex­
pressly engaged the negotiators' attention, their views would 
occupy a prominent place in the record. However, the record is 
devoid of any express consideration of either point of the 
Canadian position. 

"The record also shows that neither the negotiators nor their 
Governments could have intended Article II to support the 

I 
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Canadian position n t •'th t .
General Harmon. , o "I s andmg the opm!On of Attorney­

"When the negotiations th · · 
light of the then existing ~~ t'Is P?m.t are looked at in the 
of Article II in and of th SI ~a lon, It IS clear that the words 
P?sition. At that time th:~e -~e~ ~o not support the Canadian 
Sions from the St 1\lar n·lll e ~ates was proposing diver­
response to Canadian' or. tl~·er Which runs into Canada. In 
to . t. . ' J)ec Ions based upon 'bl . . 
. exls lng uses Ill Cannda the U 't d POS!;I e lllJUry
Intended to snfrguard s h Ill e States had replied that it 
proposed negot iat io~ of. uc us~~L The Canndian Government ­
The issue in this corrnc:po;udJ eqtlltahle settlement on this basis 

'-· n ence was th · ht f · · ment to make or nuthorl·z d' . . e rig o either Govern­
. th ' ea n·ei'SIOIJ\'h'h 'h m e territory of the oth Th · ' IC m1g t cause injury 
the United States invokederthe ~a~~ord d~e~ not. indicate that 
~pondence, but even if it did th _on opm!On .m this corre­
m Article VI to nn e I ' e. Umted States m fact agreed 
1\lilk Rivers . qun apportionment of the St. Mary and 

"The Canadinn negotintors h ld th . . 
country likely to caus . . e. e VIew that diversions in one 
latter's consent nnd i{ IntJhury fm the other are subject to the 
th f t ' ' ey ere ore propos d th te u ure be referred f d . . ~ a such cases in 
commission . The United o~t [cision t~ an International judicial 
Cnnndinn view so th ' a es negotiators disngreed with this 
but "·ere also ,~·illin" tehy tprthoposed a~ investis.rati\•e commission 
t d · " a e commission t · •• o eclde cases referred to 't b. f t ac as a JUdicial body 
Gov<'rnments ns they aroc:e ~v·t~ uf ure agreement of the two 
Gibbons wrote to Sec;et~"r; Ro~t: re erence to this impasse, Mr. 

"Dealing with the uest.
national boundary itq d Ion of streams crossing the inter­
trie t · ' ' oes seem to me th t th ts mu::; either accept th . . a e wo coun-
CommisRion or rf'jdct them e a711Clples suggested by the 
do as it sees fit within it an , eave _each country free to 
these waters. s 0 " n tern tory with regard to 

"The reservation of exclusiv . . . . 
efff'ct, an adoption of th It e JU~IBdictJOn and control is'" fh
B t 't . e a ernative p d b .!\ ,

u .' I IS to be observed that t 'I ose Y fr. Gibbons. 
as It sees fit within its own t o 't ea~e. each country free to do 
of the then existin" sl'tu~t. errdJ ory Is merely a continuation 
. " . " Ion un er wh' h ~~~ one country may poRRihly iv . Ic .a proposed diversion 
t~ons by the other, in wh.ic~ t~ nse to ?Iplom~tic representa­
nght to mnke the div<'rsion Su e ver! Is~ue Is the former's 
s~ttled: or mny possibly be ~ettle~h a situatiOn may remain un­
SituatiOns such as this ar I . b~ agreement or arbitration, 

. , e usua In International law, and only 

mean that each nation is in the first instance the judge of its 
own internntional legal obligations. In other words, it does not 
follow that because it was agreed that each country reserves 
its exclusive jurisdiction and control within its territory (i.e. 
has sovereignty), it was also agreed that each country could 
exercise its sovereignty without regard to the injury that might 
be caused in the territ<Jry of the other. 

"There is no evidence in the record that the United States 
negotiators intended the general reservation of jurisdiction and 
control to incorporate the Harmon opinion into the Treaty. If 
the Hnrmon opinion is legally sound, it applieR to all categQries 
of waters because a nation is sovereign and therefore has 
wholly within its control, all matters up to its borders regard­

·Iess of whether the boundary runs across or along a waterway. 
Mr. Anderson's memorandum of December, 1907, to Secretary 
Root, points this out with respect to boundary waters as 
follows: 

"This doctrine [that boundary waters are held in com­
mon) seems hardly permissible, however, as it conflicts 
with the recognized principle of absolute territorial sov­
ereignty on each side up to the international boundary line, 
which principle negatives any right of ownership in com­
mon or joint ownership in the waters themselves. 

"On the other hand absolute sovereignty carries with it 
the right of inviolability as to such territorial waters, and 
inviolability on each side imposes a co-extensive reRtraint 
upon the other, so that neither country is at liberty to so 
use its own waters as to injuriously affect the other. 

"In either case, however, the conclusion is justified that 
international law would recognize the right of either side 
to make any use of the waters on its side which did not 
interfere with the co-extensive rights of the other, and was 
not injurious to it, ... 

"As Mr. Anderson pointed out in the foregoing paragraphs, 
the truism that a state is sovereign in its territory does not lead 
t~ t-he conclusion that a state may legally make unlimited use 
of waters within its territory. Surely, if Mr. Anderson believed 
the Harmon opinion to be legally sound he could not have 
written these paragraphs. 

"If the United States negotiators had regarded the Harmon 
opinion as legally sound, and intended the Treaty to incorpo­
rate it, they most likely would have said so in documents 
written by them, especially on the subject of waters flowing 
across the boundary or int-o boundary waters. However, neither 
Mr. Andenwn's letters or memoranda to Secretary Root, nor 

~---~---
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th SSOCIATION 
e lattrr's conef'ponrlr . 

any mention of tl nee \\"Jth the British A 
"Although th Je _Harmon opinion. . mbassador contain 

. ere 1s no d" t .
ne.'rotwtorf! cited h lrec evidence that .
~robabl.v orallv ri ~ ~Ia~·mon opinion, they t~e Ulllted States 
Jn.19IO did n~t· r u . If IS clenr thnt the Ca un ?ubtedly did so, 
?IHnion. \\'hrn tl~:n;;' the Treaty as incorpo~·~~l~nn Government 
~mplrmrnt the Tn• . ou"P of Commons was ' Jng. the Harmon 
Ill his opinion t' ·~?·.the Mini~ter of Pu,bl' d~~'ltJng a bill to 
the lfl'rmon or/': , nJtrd Stntes wns right I.e orks said that 
the lender of t I!IOJJ cnJ rrctly stated inteJ· ~~~ contending that 
cepted th.,t the ?PPof'ition aflked 'Ix ltlhafJOnal law. When 
. " con ent JOn.,. tl • ~as e .'rO
IS not framed on th t t.h. Je Minister replied 'Nvernment ac­

a eory.' " • o, the treaty 

Tlte llelmand R" Asiawer 
The Helmnnd flh·er 

Af.'rhnnif:tan and I (callrd in Iran the H" 
brrn practicrd sin ( ebo.uchrs in a lake in Ir lrmand! traverses 
mand. Until 18."7 ce tJme immemorial in than. Irngation has 
and undrr the ; . • ~he delta was ~ubject t e delta of the He!­
[5th ed., 1!'l:'!3Jie~;v of Paris of 1857 (A~/epeate? challenges
nckno\\·frd~e fh • . of. 13, nt 81) Pe .. Cll!SON S TREATIES 
suzerei~nty f t~ IIICI~PriH!ence of Af l~la. was obliged t~ 
Per~in un;lrro fh te. Bntif'h Crown. Theg ;~.~~~tan under the 
JlO"e" d'ff r I rnfy to "use th . I I Ish agreed with 

· J rrences b t · e1 r be"t end 
manner juf:t and. h e ween Afghanistan. a d e,pavours to com-

Disputes '. onorable to Persia" (A .'tn ersia, "in a 
b · al o~e betwe p . I . VI.)

oundnrv in the d en enna and Af h . 
of the irerm"IJrl n~lta nrea and o\·er the d"g· ~nlstan ov.er the

" n·er 0 A !VISion of th 
ernment nppoinfed ]If : n uguflt 9, 1870 th .. e water 
the bounrlan· quest. :lJor General Frederick • G I~ B~·ltJsh Gov­
boundnr~· br.fwren. lorn hof .Afghanistan, Pers· o ( smld ~o settle . 
a \\"ny as t . 1! nnlstnn and p . . Ia and Ind~a. The 
the 1IrJ~nn~ ll-;"r Af1!hnnistan dominaersla was drawn in such 
Sri~tan. Th n )~\~e a crrtain diversio~ ~~n o\·er both banks of 
~\·ns practice~lp~:~~o~~·hof. the delta where ·~~~c~;~il~e .calle? ~and-i-
lll Persia, but an . el e the major populat. ~!~a! 1rr1gation 
for irri~r~tion . area t1Jroup-h which s lon ned remained 
to run \\':'ls fr .. I,Jn fparts of Persia had runupplyd· chanals necessary
h " s erred to Af h an ad t0 t'0\Ye\·er, that. g anistan. Th . ' con mue 

lt . . e a\\ ard prescribed 
~~. moJ·r·o\·pr fo ' 

to be rnnird . lw wdl ttrtrlnr~tonrl I h t 
with Ih~ rr•q . ~~It on either side c 1 1 ~ IJo works nre 
hanlc~ of fl LIISJ e ~llflply of wat . ~ cu ~te~1 to interfere 

l(' TIP!manrl . ' 01 01" Irrigation on the 
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A precedent was established to the point that when a politi­
cal boundary is drawn across an existing irrigation system, it 
is not "just and honorable" to "interfere with the requisite 
supply of water for irrigation." 

lmplementntion of the award proved difficult in times of 
short water supply. In 1905, a mission headed by Colonel 
A. H. McMnhon was sent out by the British to gather facts 
and make recommendations for the implementation of the Gold­
amid award. The Persian Government sought to make it clear 
that the 1\lcl\tahon recommendations would have no binding 
effect if they departed from that award. The McMahon mission 
made some very careful investigations and submitted some 
most valuable reports. They constitute, indeed, the most com­
plete engineering information yet gathered and published on 
the Helmand River nnd the uses dependent upon it. McMahon 
also issued what purported to be an arbitral award. 

Persia promptly declined to accept the "award" as binding, 
on the ground that it went outside of the Goldsmid award. 
Afghanistan today declines to accept the "award" as binding, 
perhaps in part because it was not binding on Persia. The 
action of the McMahon mission was, however, not without 
significance as evidence of the opinion of a well-informed 
mission from a country that at the time could not be accused 
of partiality toward Persia, but nevertheless was under a treaty 
obligation to see to it that the differences between Afghanistan 
and Persia were dealt with "in a manner just and honourable 
to Persia." 

In the "award,'' the legal scholar has evidence of a practice 
that riparian states must see to it "that the ::mpply of water 
requisite for irrigation on both sides is not dimi·nished." More 
positive duties were imposed on the upper riparian. The lower 
riparian wa~ authorized to come into its territory to improve 
the engineering installations because of their "great importance 
to the welfare of" the lower riparian. Similarly, the lower 

J£fiparian was enjoined to grant reciprocal rights "should it 
become necessary for" the upper riparian (Clause VI). 
"Rights" as such are recognized to both parties (Clause VII). 

In more recent times, Afghanistan and Iran have again had 
occasion to review their respective rights in this international 
river. A series of droughts, the construction or prospective 
construction of storage dams upstream in Afghanistan and in­
creased withdrawals upstream led to Iranian apprehew1ions 
and charges rrsulting in a series of negotiations. At one point 
in these negotiations both sides accepted the good offices of the 



94 

------------~~--~~ 

INTERNATIONAL LAW ASSOCIATION 

State Department of the U "t . 
commis~ion make invest•· nt~ ed States and agreed to have a 

. . ga Ions and rec d .CommJRSJoners consisted of Fran .' om~en abons. The . 
Robert L. Lowry of the U "t d Cisco J. Dommguez of Chile 
of Canada. They had th m e . ~tates and Chri~topher E. Webb 
firRt a~ Engineer Fact-;i~";;;;s ance of .Mr. Malcom H. Jones, 
Secretary. The Commi~ . and subsequently as Engineer 
e · · SJOners were th 1xpenenced in water matters . ems_e ves also engineers 
sue~ as these the lawyer mu :'¥: \\ater disputes. In disputes 
engmeer part lawyer. s ecome part engineer and the 

E.ach side put before the C 
b f ommiss1"on 1"ts · ne maintained: VIews. The Iranian 

Th~ international law on th . . 
proJ?nating water from intern e.obhga~wn~ of States ap­
pr?J~c~~ is one part of th a~wnal rJv~rs for irrigation 
enJo.mmg actions in the t e "t ody of mternational law 
ramifications in the territ errJ ory of one State having
!~ the .in.terests of that St~~~ 0~hn_notbher State injurious 
J .s ,·nhd•t.r from the practi. IS . ~~Y of rules draws 
ft om the t<eneral principles feel of CIVJ hzed nations and 

o aw rec · d
It undertook to ~t ... t . ogmze by them. 
. . "n e certam sub "d'prmcJples, aR follows: ' SJ •ary rules to the broad 

In general, the rules wh. h 
be s.tated quite simply. Eac JC . hav_e been developed rna 
~ontmue to obtain its .hi t ~ r;panan State is entitled t~ 
mterna.tional river for Rth;•ca supply of ~"a!er from an 
do!fJestJc consumption Th. hJ?Urp?se of Jrngation and 
onty over any later. }S Jstoncal irrigation has r·. 
wate~s. With rf.'gard f~oJect to appropriate the riv~r!s 
re!lJmn aft<'r the amounts any ~u_rplus waters which rna 
phed, ench riparian State triadJtJO~ally required are su!­
use and development f th s entitled to share in th 
plus waters are to beo shnr~ com!lJon supplies. The sur~ 
the relath·e requireme~t~ dFfaJrly taking into account 
States a~e i'ntitled to shm:e i urtheJ_"more, the riparian 
of dthe rn·er supply throut<h en t_he 'f!JProved availability 
~th et; _an obligation to cooper~f~neenng works, and ape_i 

er s mte•·est in the devel ' so as to preserve each 
The Af h b . . opment of the river. 

g an nef •s not . ·1 b 
presumed that it did not ncr~; n le to the writers. It may be 
Iran's existing uses or t ' . mid• any legal obligation to respect h . • o VIe to Ira , I . 
s are of the unappropri;ted wat n s c a•.m for an equitable 
stnted, however, that throughou • er suppl!es. It should be 
flfJokesmen affirmed the intentio~ the negotiations the Afghan 
to protect Iran's existing uses. on the part of Afghanistan 
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After considering the submissions of both sides and making 
· an investigation on the spot, the Commission issued its "Report 
of the Helmand River Delta Commission, Afghanistan and 
Iran, February 1951." The recommendations did include tech­
nical suggeRtions, but they were by no means confined to that. 

The Commission found: 

... the traditional beneficial useR which have been estab­
lished in Seistan and Chakansur [the Iranian and Afghan­
istani areas in the delta] should be recognized. An agree­
ment should be reached that in normal years the monthly 
requirements now established will not be depleted by 
new upstream uses .... (Paragraph 208) 

The rate of storage in the Kajakai ReRervoir should 
be so limited that the required normal flows to maintain 
existing uses in the delta are not depleted . . . . (Para­
graph 212) 

The recommendations, in fact, constitute the conclusions of 
experts in the field of water controversy as to the practices 
accepted as being "just and honorable" and practical. 

The negotiations between Afghanistan and Iran have not yet 
culminated in a permanent water treaty. Differences over 
factual questions still exist and investigations are to be made 
to resolve them. We understand that Afghanistan has ex­
pressed the intention to abide by the recommendations of the 
Commission and accordingly to refrain from new upstream 
withdrawals that would have the effect of causing injury to 
existing irrigation in Iran. 

Tire Jordan River 

The Jordan has a treaty history recogJ11zmg rights based 
upon existing uses. (Hirsch, Utilization of International Rivers 
in the Middle EaBt, 50 AM. J. INT'L L. 91 [1956] .) In 1953 
Syria filed a complaint with the Security Council against 
IsLf·wl's propose.JL withdrawals from that river. While this 
r€fated primarily to preservation of the status quo in the de­
militarized zone, nonetheless, the use to which Israel proposed 
to put the river and the effect of that use upon Syria's rights 
were conRidered tangentially. 

The positions assumed by both sides on this matter are 
consistent with eRtablished customary international law. The 
Israeli dele~ate stated: 

. . . my Government is willing and able to give perfect 
assurance that no legitimate rights of any person any­

~ ·- .. . .. ... 1:. 
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where will be ndverselv affected b th. 
rity Council Officinl Re~OI.'ds 649th Y Is proJect.
1953, S! PV. 649 at 16.) • Meeting, 

Syria raised the que t' f . 
Buteihn Fnrm As :0 wn .o contmued water supplies for its . 
int~rest can b~ complet!~s p~~~ec~8~1 e.li 1~legate st~ted "that 
proJPd." (!d . at 15. ) e In e execution of the 

The S.rrinn delegate who wa 
Farm could be protect'ed rna· st :ondcerned whether the Buteiha , , tn ame : 

There is no doubt whatever tl t . . 
prior ngreement for thd f ~~h In tills cnRe n mutual 
before nny project can ~~e ~ '! J ~,·nters is ~ICcessary
them. (!d. nt 21.) e s ni e Ill connectiOn with 

In lnngunge thnt could be 'd t . , 
history of intemational rivers ir~:tl . o c.hnract:nze the legaF'. 
del~gnte had this to say: thts enftre regton, the Syrian 

The~e "·aters have been uc:od . S .. · . 
be used there. That is wh ·: 111 

• } Ita .and conttnu.e to 
which were entered into be:~~-e mternation!ll agre.ements 
and France, as 1\!andator. e~n. th~ United Kmgdom · 
north em Syria nnd Palec:fi~ p?" ei s. Ill southe!·n Syria, 
such establi~hed Syrian ;: igh~~ 1e~o~~ze~h .the ex1sten~e of 
for a long time. (!d. at 2i.)ng " Ich have extsted 20_

Again, .th: French delegate stressed 
uses and ms1sted that the rights of existing 

It is of course necessary th t th .
should be res ected · ·' .. a .· e nghts of every party 
use the wate~ for in:i ·a:i:;a.Itan m~·ners. are entitled to 
refer particularly to th! rig~'t ant tt~ this. connection I 
called Buteiha Farm. (!d. at 7~) 

0 e agncultural area 
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APPENDIX D 

. REPORT OF THE INDUS (RAU) COMMISSION (1942) 

REPRINTED BY THE SUPERINTENDENT, GOVERNMENT 
PRINTING, LAHORE (PUNJAB), 1950. 

The Commission was appointed in 1941, pursuant to the 
Government of India Act, 1935, to report upon a complaint by 
the Province of Sind concerning injuries to it threatened by 
proposnls of the Punjab, an upstream riparian, to impound and 
divert watPrs of tributaries of the Indus River. The Chair­
man of the Commission was Sir Benegal N. Rau, then a 
judg:e of the Calcutta High Court and later a member of the 
Intei·national Court of Justice; the other two members were 
engineers. 

At the outset, the Commission proposed for comment by the 
parties certain general principles of Jaw, and these were ac­
cepted unanimously by the primary disputants and the five 
other states and provinces which appeared in the proceedings. 
These principles are stated in the Commission's report, Volume 
I (pp. 10-11) as follows: 

Subject to correction in the light of what you may 
have to say, the following principles seem to emerge from 
the authorities:­

(1) The most satisfactory settlement of disputes of this 
kind is by agreement, the parties adopting the same 
technical solution of each problem, as if they were a 
single community undivided by political or administra­
tive frontiers. (Madrid Rules of 1911 and Geneva Con­
vention, 1923, Articles 4 and 5.) 

(2) If once there is such an agreement, that in itself fur­
nished the "law" governing the rights of the several 
parties until a new agreement is concluded. (Judgment 
of .the Permanent Court of Internati6nal Justice, 1937, 
in the Meuse Dispute between Holland and Belgium.) 

(3) If there is no such agreement, the rights of the sev­
eral Provinces and States must be determined by ap­
plying the rule of "equitable apportionment," each unit 
getting a fair share of the water of the common river. 
(American decisions.) 

(4) In the general interests of the entire community inhab­
iting dry, arid territories, priority may usually have 
to be given to an earlier irrigation project over a later 

... 
, I 
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one: "priority of nppropriation gives superiority 
right". (Wyoming v. Colorado, 259 U. S. 419, 459, . r 3 000 miles includingstill in existence (Smd has ove of , eople have for gen­

(5) For purposes of priority the date of a project is distributaries) and larget:e':nm~~~s thei~ livelihood. It m.ay 
the dnte when survey is first commenced, but the date erations dependeddtU~D~ .Province cannot yet afford to m­
lvhen the project reaches finality and there is a fixed be that they an . el . · more expensive system
and definite purpose to take it up and carry it stall a better and, m the bernn111~re they to be deprived 
(Wyoming v. Colorado, 259 U.S. 419, 494, 495; of irrigation. In thj mban Jme, an upper Province needs 
necticut v. Mnssachusett.'!, 282 U. S. 660, 667, 673.) of their living, mere Y eca~~~vince wishes to take the 

(6) As between projects of different kinds for the use ot the water.? If thde u~~e~ompensation in cash or in kind. water let 1t pay a equa . 
wnter, a suitable order of precedence might be (i) use 

( 54) that "no new project,for domestic and sanitary purposes; (ii) use for navi­ The Commission . concluded p. h ld be allqwed to impair
gation and (iii) use for power and irrigation. (JOURNAL · however benefice!lt 111 other ~ay~t s ~ument of compensation."
OF THE ~OCIETY OF COMPARATIVE LEGISLATION, New Series, .. existing inundatiOn canals ':' Jthl~ t.P y that in other respectsVolume XVI, No. 35, pnges 6, 7.) ' I . ·!ant is the Imp Jca ton . . t'

Equal y Jmpoi ' t d the progress of Jrnga ton. 
With respect to the last of these principles, inundation canals are n~t i\~/~~:clusion had been reached byadded (p. 11): 

It pointed out t~at. a Slm 1925 which had recommended . a 

We mny observe in passing that the ranking of dif· the Nile Con:'~Jsswn of flood 'irrigation on the lower ~lie 
ferent uses in a pnrticular order of precedence depends gradual transttio~ from . th development of conservatwn ,and a correspondmg delay 111 e 
on the eircumstnnces of the river concerned. And even works in the Sudan. as regnrds the same river, different authorities may take different views. 

In its final report, after considering the municipnl law, both 
English nnd Indian, with respect to the rights of riparians, the ,' 
Commission turned to the rights as between governments, point· 
ing out first the advnntages of disposing of such matters by 
agreement, nnd then coming to the matter of ascertaining rights 
in the absence of agreement. After referring to the Nile Commis· 
sion whieh in 1926 had found "no generally adopted code or 
standard practice," and to Professor Smith's remark in 1930 that · 
the law "is still in the making," the Commission undertook (pp. 
32-47) an exlensh·e examination of all of the United States 
cases up to that date (on which it had primarily rested its 
original statem('nt of the law), and also referred (pp. 47-49) to 
decision!'! of the Swiss and German Courts (Smith, at 39, 54), 
It then turned to a consideration of the extent to which in· . 
undation canal irrigation, dependent as it was on the annual ( 
flooding of the river, was entitled to protection; and cited the 
Punjnb's argument that such irrigation required wasting to 
the sea half the supplies of the rivers. The Commission ob­
served (p. 52) : 

There is, however, another side to the picture. Un­
doubtedly inundation cannls are a wasteful anachronism 
and the sooner they are replaced by weir-controlled sys­
tems, the better. But many miles of such canals are 
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APPENDIX E 

1'11E PHOTECTION OF EXISTING LAWFUL 
OF INTERNATIONAL RIVERS IN THE 

PUACTICE OF STATES 

As a rule, the protection of u I 
existence, so long as tlwy rema i ses, awf~J when they came into 
an absolu le first charge tnh beneficial, has been treated as 

t . ' upon e waters If f 
na IOn ha~. without object ion b . . , ?r examp1e, a 
multi-purpose dam nnd is o t' Y other npanans, built a 

· · ' ' · prra mg a hydro electric I t 
an mternational river, it will hard! • b - pan upon
of potential uses of the ri\·er sh j e suggested that a study 
the dam were still in the I . ould be approached as though 
population drvelopmrnt dete~~::,:~g st~gf adnd the economic and 
Assuming that the d"m on 1 la not yet taken pl'ace. 

· " was 1awfully built ld hb Ia ance rquities or benefits de n . , one wou ardly 
concluded that \Vorks of a d'ff . ;t:. and, merely because he 
useful all around, order tha: t~rer~ '";; woul~ have been more 
supplies. Operation of the I e am e depnved of its water 
the interest of its and oth {am rna~ be r.egulated reasonably in 
existing uses of the dam ~~ use;, ~nc~udmg new uses; but the 
of new uses without ;n ov~nn·~· e estroyed for the benefit 
instance, as would warrant t~rt mg ~ublic int~rest (such, for 
municipal law) to the fellow e ~xer:tse of emment domain in 
proper reparation to the comm~~~~n~ns, ~ld then only with 
. ~h: most frequent illustration~ yof er~in ent. u~on the da'!l. 
JUdtctal decisions and in conventional law ~ prmciple, both . m 
uses of the water- primarily used . : a.ve had to do With 
substantially the quantity of ":ate for ~~r~~atwn-that diminish 
Wyoming V. Colorado 259 us' 4~9av:~g (e for use by others. 
v. New York 283 u's . · • 1922); New Jersey336 1U.S. 383, 394 ' ( 1943) .· N b ( 931 ); Co~orado v. Kansas, 320 
621-622 (1945). co~ m~/aska v. ~Vyommg, 325 U.S. 589, 608, 
U.S. 660, 672-67a (19J}). Connec!Jcut v. Massachusetts, 282 

In an arbitral award in 1872 b t . . 
tan, Si~ Frederick Goldsmid stipu~a~~~e~hP~r~.'a and Afghanis­
be earned out on 'th . . 1 a no works are to 
requisite Rupply ofe~va~~r s~~~ ~alc.ul~t.ed to interfere with the . 
Helmand." SPe Appendi C Arr~ga Ion on the banks of the 
Lo . x -- sra suprrt and I ST J\ ETT AND SMITH, EASTERN PER , . ., . OHN, 
JOURNF.:YS OF TilE PERSIAN ROUN~ SIA. AN ACCOUNT OF THE 
Appendix B (1876) S b ARY. COM MISSION, 1870-71-72, 

. u sequent differenceR have revolved 
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around the extent of the existing uses, rather than around 
the principle that such uses should be protected. 

The history of the Nile is replete with statements and 
agreements by upper riparians recognizing the entitlement of 
Egypt to the flow necessary to maintain its established irriga­
tion. As early as 1891 Italy had agreed with Great Britain not 
to construct on a tributary, the Atbara, "any work which might 
sensibly modify its flow into the Nile" (Smith, at 166); in 
1902 Great Britain obtained agreement by Ethiopia not to 
build, without British consent, "any work across the Blue 
Nile, Lake Tsana, or the Sobat, which would arrest the flow 
of their waters into the Nile" (id., at 166-167); and in 1906, 
a similar agreement was made with the Congo Free State con­
cerning two tributaries of Lake Albert (id., at 168). Recent 
negotiations have not departed from this principle. In 1925, 
the BritiRh High CommiRRioner in the Sudan gave aRsurance 
to the Egyptian Foreign Minister that the British Government 
"have no intention of trespassing upon the natural and historic 
rights of Egypt in the waters of the Nile, which they recog­
nize today no less than in the past." (BRITISH TREATY SER., No. 
17, p. 33 [1929].) This as~;urance was reiterated in the ex­
change of notes of 1929 (Smith, at 212), and it was further 
agreed that no measures would be taken in British-controlled 
territory, without Egypt's agreement, "which would, in such 
manner as to entail any prejudice to the interests of Egypt, 
either reduce the quantity of water arriving in Egypt, or 
modify the date of its arrival or lower its level." (!d., at 214.) 
In recent discussions concerning the proposed Aswan High. 
Dam the Sudanese Government, though questioning the pro­

·. jected allocation of the additional supplieR to be made available, 
has expressly stated: "It is not disputed that Egypt has 
establi1lhed a right to the volumes of water which she actually 
uses for irrigation. The Sudan has a similar right." (THE 
NILE WATERS QUESTION [Sudan Ministry of Irrigation and 
Hydro-Electric Power, Khartoum, December 1955] 13.) That 
this is no self-serving declaration is evident from the fact that 
the Sudan fixes Egypt's "present established right" at 48 billion 
cubic meters, its own at 4 billion. (!d., at 5.) 

Diversions from the Rio Grande in New Mexico and Colo­
rado, :md resulting complaintR by MPxico, led after yrars of 
diplomatic exchange and technical investigation to the treaty 
of 1906 which allocated to Mexico 60,000 acre-feet of water a 
year. Of this treaty the United States Section of the Inter­
national Water Commission said in its report of March 22, 

http:alc.ul~t.ed
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1930 (H. R. D oc. No. 359, 71st Cong., 2nd Sess 14). 
. The water thus supplied f . . . 
m the United States and . or Uf;e m .Mexico originates
Btu~te D~m, which was buil~sa~dn~rolled. by. the Elephant 
a e . entrrely at the ex rs mamt:uned and oper·
~fexrcans_ of the Juarez ~;;,1: of the United States. The 

ts of Rw Grande water y are thus protected in bene­
~,·ere enjoyed before u str to the. ~ull. extent to which these 
mterfered with the fl~w ~:~hdn.~r_swns and control works 

With the further d - I e r n er past their lands. 
r e' e opment of · · · · 
111e, new difficulties arose w'tl II ngatwn on both sides of the 
C:r~nde and to the Color~rlo r(;i respec~ both to the lower Rio 
lJntfrd Stntr~ nnd !If . . mm, TJ nter Trenfy betwee t'
Th I . r.ncn, In DF:P'T ST B . n 'te 

e1'e ed, again after protract l ' ~TF: ULL. 282 [1944].) 
1944, which ' N negotJatwn, to the treaty of 

: .. not only a1'1'ure!" "·ater f . I 
m. ~oth_ countrie!' but also pr~~-·d'lnds now under irrigation 
ub!rzatron of the a\·ailable su' es. measures for the better 
de\ e_lopments and for the PPIJ • both for the present 
fea1'rble future projects. (/dgreatest possible number -of 

Th . ., at 292.) 
e parties expre~sly agreed . 

dams needrd on the lower R .' rGndeed, to construct jointly the 
ance of · t' 10 .rande "to en thexrs mg uses and the d sure e continu­
number of feasible projects." evelopment of the greatest 

The treaty of 1n09 bntB ··t . . ;] c ween th U .
U r ~ arn, Ill stipulating an order e f m.te~ StateR and Great 

nrted States-Canadian bound . o . prrorrty of the uses of 
that the priorities shall not ar r "aters, expressly provided 
uses. of boundary waters o~PP ·~h to o~ disturb any existing 
(Smrth. at 174.1 The" ecifi er er_srde of the boundary 
St. Mary and Milk Ri,~rs c. alloc[ltron of the water of th~ 
YP~trrl_ ir~trrP1't1' in C[lnada. ~:s s~ designed as to protect
Commt.<~.•Hon between a U . ( cKa:-, The lnte1'1lntiorwl J . t 
INT'L L. ~06 [1928].) le nr.ted States and Canada, 22 AMotnJ 

Th . . 
e boundary treaties of 1866 b . ,

expressly recognized ex· t' et"een l•rance and Spa" ' 
for domr~tic purpo"e~ rs (r~g u~es for irrigation, for mills a~~ 
Juh· lRIIG r:G • •· · ounuary Treat 0 f p ' 

• 1 • ;J > BRITISH AND F ' y yrenees, 14th 
treaty of 1926 bet\. p OREIGN STATE PAPERS 212) Th
Af . 'een ortugal d . e 

rrca was designed in prrrt t , an the Union of South 
had bern intrrfe;·rd " ·ith, b o.,~~store pre-existing uses which 
at 207.) A com·ention bPi' _sr rn~ ~f the channels. (Smith 
1_930 concerning- a propo<:ed \\ e~n wr!zerland and France i~ 
bon to protect "the nor-~al PO\\er tro;ect provided for regula­

opera ron of downstream plants." 
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(ECE RPport, at 104.) Existing rights of "grazing, watering 
or cultivation" from waters of the Jordan were expressly pre­
served by an agreement between Palestine, Syria and Lebanon 
in 1926. (Hirsch, Utilization of International Rivers in the 
Middle Bast, 50 AM. J. INT'L L. 81, 91 [1956].) The Franco­
British Convention of 1920 relating to the Middle East pro­
vided for protection of water interests of downstream areas. 
(ld., at 87.) Turkey and Iraq agreed in 1946 to the erection 
in Turkey of works on the Tigris and Euphrates for "the 
maintemmce of a regular water supply and the regulation of 
the water-flow." (ld., at 89.) A convention between Romania 
and Yugoslavia in 1931 provided for future agreements "to 
ensure that the hydrotechnical systems of canalization, dam­
ming, irrig[ltion, drainage, etc. traversed by the new frontier 

.line shall·. operate unchanged and in accordance with their 
igin[ll purposes.") 135 L. N. T. S. 33 [1932-331.) Similar 

provisions \Vere made in the treaties of peace, after the First 
World War, with Austria and Hungary, to safeguard in the 
newly-divided states uses of water which had been established 
before the war and which now depended on sources in other 
states. 1 TREATIES OF PEACE, 1919-1923, 267, 457. 

A stipulation limiting withdrawals by the upper riparian to 
those necessary to satisfy existing uses is found in a conven­
tion of 1881 between Persia and Russia, and a similar limita­
tion was provided for by the Turco-Persian Boundary Delimita­
tion CommiRRion in 1914. (Hin;ch, supm, at p. 87.) 

In addition to these treaties which provide more or less 
specifically for the protection of existing uses, such protection 
is also provided by all the numerous treaties which stipulate 
against material or prejudicial alteration of the status quo 
without further agreement of the parties. See the following: 
Prussia-Netherlands, 1816 (Smith, at 160); Belgium-Nether­
lands, 1843 (id., at 162); Belgium-Netherlands, 1863 (ibid.); 
Sweden-Norway, 1905 (id., at 167); Germany-Lithuania, 1928 
<fiw at 212); Li;thuania-Poland, 1938 (ECE Report, at 149). 
·It is worthy of note that the treaty of 1905 between Sweden 

and Norway in speaking of the necessity for consent to a 
change in the river regime which might substantially modify 
the waters over a considPrable area de1:1cribes this as an under­
standing reached "in accordance with the generRI principles of 
international law". The full article in which this appeared 
reads as follows: 

In accordance with the grneml principlr.~ of intrmntional 
law it is understood that the works mentioned in Article 
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1 [diversions, raising or lowering of water levels] cannot 
be carried out in either State except with the consent of 
the other, whenever such works, by affecting the waters · 
situated in the other State, might result . . . in sub­
stantially modifying the waters over a considerable area." 
(Emphasis added.) (ECE Report, at 113-114.) 

Some interstate compacts expressly recognize, in one way 
or another, the necessity of protecting existing lawful and 
beneficial uses: Colorado-Nebraska, South Platte River, 44 
STAT. 195 (1926); South Dakota-Wyoming, Belle Fourche 
Rh·er, 58 STAT. 94 (1944); Arizona-Colorado-New Mexico-Utah­
Wyoming, Upper Colorado Ri,·er Basin, 63 STAT. 31 (1949); 
1\Iontana-North Dakota-Wyoming, Yellowstone River, 65 STAT. 
663 (1951); New 1\fexico-Oklahoma-Texas, Canadian River, 66. 
STAT. 74 (19!i2). In f'ome ca~es there are specific provisions de­
signed to protect lawful and beneficial existing uses in the 
e\·ent of certain future action, such as an exercise of federal 
jurif'diction: Colorado-Kan!las-Nebra~ka, Republican River, 57 
STAT. 86 (1943); South Dakota-Wyoming, Belle Fourche River, 
58 STAT. 94 (1944). Compare Colorado-New J\Jexico-Texas, Rio 
Grande River, 53 STAT. 785 (19~9). The Sabine Ri\·er Compact 
(Loui~iana-Texas, 68 STAT. 690 [1954]) protect~ existing law­
ful uses, but subject to the a\·ailability of ~upplies under the 
agreed inter-state apportionment; while the La Plata Rber 
Compact (Colorado-New Mexico, 43 STAT. 796 [1925]) provides 
for rotation of supplies among existing users when the water 
is very Iow- a provif'ion upheld, as against a prior appropriator 
in the Upf'tream state, in Hinderlider v. La Plata Co., 304 U.S.92 (1938). 

It would appear that most of the treaties concluded between 
the countries of South America have looked to the future 
de\·elopment of a rinr and have not had to be focused on the 
protection of existing uses. The protest of Bolivia in the 
question of the river Mauri was, of course, grounded on the 
protection of existing uses. Similarly the solution recommended 
by the President of the United States to Chile and Peru with 
respect to the Rame waters was grounded on the protection of 
exi~ting uses. This \\·as accepted by both Chile and Peru. (See 
Appendix B.) The pre,·alence of mixed commi!lsions to be con­
sulted before changes are made in the river regime and the 
principle of the necessity of consent to changes is. of course, a 
fundamental protection of the existing regime and uses. Mixed 
commissions are created or consent is required in the following 
Latin-American treaties: Brazil-Uruguay, 1933, 181 L.N.T.S. 
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. . K. dom Exchange of Notes69 (1937-1938); Brazii-Umted m~ ' 1945 DEP'T 
t 147. Argentma-Paraguay, ,

1939, ECE Report a ' REVISTA ARGENTINA DE21 1945) 
STATE BULL. 642-43 (Oct. ' IX No at 31-39 (1946);1DERECHO INTERNACIONAL, Torno , t . d Additional Protocol 

. U 1946 (Agreemen an R" .
Argentina- rugua~.. . f the Rapids of the Uruguay ~ver 
Relative to the Uhhzatwn ~ ) PAN AMERICA 61 (Buenos Aires 
in the Zone of Saito Gran .e T 1929 (Treaty of Peace, 
1947); Dominican _Rep~bhc-Hai ~NT S. (1929); Guate­

105 223Friendship and Arbitration) : d ·b~ us Dept. of State);
1mala-El Salvador, 1957 (Text ts.upp 1s~pplied · b.y U.S. Dept. of 

B I. . Peru, 1957 (lnforma 10110 !VIa-

State). existing uses naturally varies,
The importance attache~ tol d mJ"c dependence varies, 

. because the d f physica • an econo• m thegree 0 But even . e
' "d d well watered regwns. . 

as between an an - b ded first consideratiOn. 
latter, existing ~ses seem t,o a~·ea~~~:ting uses protec.tf'd, b~tt 1 

as 
11 

less favored regions nothon Y fi . t established ordinanly enJOY a
between existing uses t ?se n s 

priority over uses estabhs~e~ ~~~e~. Section of the Mexican-
The counsel to the ~mte ad es Commission testified in 

United States InternatwnalthBo~ -~:~ States: 
45 b f e the Senate of e m 

19 e or d" t the international t.rea­
1 have ma_de an. attempt }) th~~e~ could find. There may 
ties on this subJect-~r / Jl"bl But in all tho~e I have 
be more. I am not mt a t! :·point seems to be the pro­
been able to .fin.d, the s a_r ~~ th the upper riparian coun­
tection of existmg us~s ~~ o ntry without regard to

d th I Wer npanan cou • . · ntytry an e o . lusive territonal ~;ov.ereig . 
asserting the doctnne oftexc further than that and to 
Most of them endeavor o ~o . both countries, both 
make provision for. ~;cpat~~o~m~~s of the available s~p­
upper and lower, wit m S te Committee on Foretgn 
ply. (Hea?"ings before. theM e~:o R~lating to the Utiliza­
Relations on Treaty w1hC ~~~n Rivers, 79th Cong., 1st 
tion of the ~~~~r;; [~ 945].)1S~ss., Part ' that existing uses should be 

It is not meant to ~u~ge~t t on a river system and prevent 
allowed to impose a strait Jac e 'h. h the beneficial user is 

d I ent That to w IC . h thits further eve opm . h t"cular manner in whiC e 
entitled is the benefit, noth t ~-fardommission in 1925 and the 
water is received. ~o~h t. e ~4~ took the position that, while1Indus (Rau) Commission m the annual flooding of the 
existing irrigation depende~t u~o~d gr;dually be replaced by 
rivers must be. p~ote:ted, Iht. ~ ou ld mak~ it possible for the
weir-controlled Irngahon w IC wou 
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supplies that historically wasted t th 
upstre~m for new uses. Althou o e sea to be impounded 
bPneficJal use, the lower . _gh the floods were being put to 
to recPive its supplies in ;~pa~Jan was not considered entitled 
constructed, in the case of ~h or~ of a flood after weirs were 
from the upper riparian Th e . ~us, with financial assistance 
mPasured hy the ben' ti.t . e ~'~? ts of the existing uses were1pi' h d e . m th1s cn!le th · · .. Is e ..and would be satisfied b '. e Jrn~ation accom­
" Jth wh Jch to ach ie,·e tl - Y the construc!Jon of works 
of_ tl~e rinT. llfore ~upp;fP~sa,~eer benefit from a regulated flow 
exJstJng br>nPticinl u~es . . . e thus made usable while the 

These and ~imiln~ ·... 'I~ ere! PI"P!Ien·ed intact. 
. I ' u( JUS ments m1ly ~ t' 
~~~ on er to permit r ealization f. ' ~ orne m~es be required 
1'1\·er to all of the n"fl"o o the full potential value of the 
fh t " ns concPrned B t 't t"J a ~uh~tantial protection of . f. . u I s I I remains true 
of tir~t consideration. exJ~ mg uses must be the matter 
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APPENDIX F 

DECISION OF. THE TRAIL SMELTER ARBITRAL 
TRIBUNAL, 35 A.J.I.L. 684 (1941) ' 

By convention between the United States and Canada, it was 
agreed to arbitrate certain questions arising out of the opera­
tion by a private corporation of a smelter at Trail, B.C., near 
the United States boundary, resulting in the discharge of 
sulphur dioxide and consequent injury to property in the State 
of Washington. The tribunal consisted of Charles Warren of 
Massachusetts, Robert A. E. Greenshields of the Province of 
Quebec, and Jan Frans Hostie of Belgium. 

Canada had by this same convention conceded liability for 
past injuries, and the tribunal first undertook to assess dam­
ages on this score. (33 A.J.I.L. 182.) With respect to the 
future, however, the tribunal deemed itself required by the 
terms of reference to determine de novo whether "the Trail 
Smelter should be required to refrain from causing damage in 
the State of Washington," and if so, to what extent. Since the 
convention contained a reference to the law of the United 
States as well as to international Jaw, it is worth observing 
that this dual reference caused no difficulty since, as the tri­
bunal said: 

... the law followed in the United States in dealing with the 
quasi-sovereign rights of the States of the Union, in the 
matter of air pollution, whilst more definite, is in con­
formity with the general rules of international law (p. 
713). 

the conclusion of this portion of its decision, moreover, the 
· rihunal stated explicitly: · 

Considering the circumstances of the case, the Trib­
unal holds that the Dominion of Canada is responsible in 
international law for the conduct of the Trail Smelter. 
Apart from the undertakings in the Convention, it is, 
therefore, the duty of the Government of the Dominion 
of Canada to see to it that this conduct should be in con­
formity with the obligation of the Dominion under inter­
national law as herein determined. (Pp. 716-717.) 

ln its discussion of the substantive issue the tribunal said: 

No case of air pollution df'alt with by an international 
tribunal has been brought to the attention of the Tribunal 

I 
I 
I 
I 

il 
I! ·: 
! 

I, 
I 
I 

J 

., 
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nor does the Tribunal know of 
est analogy is that of w t an,) s.uch case. The near­

h~sd~~~0~0~~d~n internati~ne:, f~ib~~~i\a~u~~e~e~iete~'~r 
There are, however, as re d b . . . ·, 

water pollution certain d .g~r s oth air pollution and 
of t~e United States' whic~ISJons o~ .the Supreme Court 
a guide in this field of . t mar legJhmately be taken as 
able to follow by anal~n erjati.onal Ia~, for it is reason- . 
dents established by thgty, n Jn~ernatJonal cases prece­
,. . b a court In deal' 'th ' ersJe~ etween States of th U . mg. WI contro­
tro,·enes concerning th e. mon . or w!th other con-
States, where no contrare quasl-so~~rel¥n. nghts of such ·. 
and no reason for reje:tirule pr~ a lis In mternational law 
duced from the limitat· ng sue p~ecedents can be ad­
Constitution of the Un;tonds Sotf tsoverelgnty inherent in the 

T . e • a es. (P. 714.) 
. h': tnhunal then summarizetf 

Illmols, 200 U.S. 496 (1906). N the cases of Missouri v. 
U.S. 296 (1921); New Jerse ,' ;;v York v. ~ew Jersey, 256 
(1931); all!{ on the subject Jotai/w Yor.k City, 28~ U.S. 473 .. 
nessee Copper Co., 206 U S pollution, Gem·gla v. Ten· 
Referrin~ to these cases ;nd ~30 (19?7}, 237 U.S. 474 (1915), 
of Switzerlnnd in ., ~uJ·t' 'b t o a deciSion of the Federal Court . 
· " ~ e ween ca t 1 · Ill~ establishment" th t 'b n ons re atmg to a "shoot­

' e n una! concluded· 
Th T · . e nhunal. therefore find fh . 

take_n as a whole, constitute an s at the ah.ove decisions, 
elusiOns, namely, that, under th ade9u~te basH!. for its con­
law, as well as of fhe law of t~ prmc.lples of mternational 
has the right to use or, permit t~ Umted s.t:ttes, no State 
such. a manner as to cause . . e use of Its territory in. 
terntory of another or th InJury ~y fumes in or to the 
~vhen the case is of serioe properties of persons therein, 
IS established by f'IPar 'a d us c<?ns~quence and the injury .. 

·' 'n convmcm~ evidP"nce. (P. 716.) 
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I. EXCERPT FROM THE STATEMENT TO THE 
COMMITTEE ON INTERIOR AND INSULAR AF­
FAIRS OF THE UNITED STATES SENATE BY 
DEPUTY ASSISTANT SECRETARY OF STATE 
FHEDERICK W. JANDREY 

April 21, 1958 

In accordance with your request we are submitting 
n memorandum regarding the legal issues which would 
be involved in the event the diversion in the Kootenay 
and Columbia River referred to above should be car­
ried out by the Canadian authorities over the objec­
tions of the United States. There have been some 
indications that Canadian legal authorities believe 
these diversions could be made without violating any 
rights of the United States. Among other things, our 
memorandum deals with this view and points out that 
international law, as it has developed in this field in 
recent years, has solidified the principle of the 
equitable apportionment of waters which cross interna­
tional boundaries. The fundamental doctrine concerned 
is, of course, that of not using one's own property 
rights to injure the property rights of others. We trust 
that the necessity of pursuing these legal questions with 
the Canadian Government may never arise, because 
we feel that they might tend to obscure the funda­
mental question of the achievement of cooperative 
development for optimum benefits. That, after all, is 
really the crux of the matter. 

I \ 
1 
f 

···~ 

___.?: ' 
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II. LEGAL ASPECTS OF THE USE OF SYSTEMS 
OF INTERNATIONAL WATERS 

(Parts VII and VIII) 

With Special Reference to the Columbia­
Kootenay River System under the Treaty of 1909 and 

under Customary International Law 

Memorandum of the Department of State prepared 
by Mr. William L. Griffin, Attorney, 

Office of the Legal Adviser. 

April 21, 1958 
i;: l 

!J,, . 
. ' 

VII. The Use of Systems of International Waters under 
Customary International Law 

-"-<" 

That a state is sovereign, i.e., has exclusive jurisdiction or 
control within its boundaries, is an admitted doctrine of inter­
national relations. However, to the extent that sovereignty has 
come to imply that there is something inherent in the nature 
ofstates that makes it impossible for them to be subjected to 
Ja,v, it is a doctrine which is not supported by the facts of 
international relations. If sovereignty were not subject to inter­
national law, the result would be international anarchy. 

The viPw that a state has under existing international law 
the !10\'ereign legal right (as distinguished from physical power) 
to use as it chooses the parts of a system of international 
walrrs while within its territory, is tantamount to a view that 
there is no international law except treaty law-that a state 
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is subject only to such obligations as it has expressly agreed 
1. UNITED STATES-MEXICO: UPPER RIO GRANDE, 1906.3 

to. Under this view a state would have no legal obligations 
to its co-riparians with regard to a system of international , In 1894 and 1895 the Mexican Minister protested to the 
waters, or any other matter, until it had become a party to Secretary of S~ate against continued diversion of water from 
treaties with them. That this view is false is demonstrated the Rio Grande in the United States in increasing amounts to 
by the fact of international relations that sovereignty is re­ the detriment of Mexican communities. He contended that 
stricted by principles accepted as customary international law, international law formed a sufficient basis for the rights of 
in accordance with which the International Court of Justice, :Mexican inhabitants with regard to their prior uses. In a mes­
or other international tribunal, would pronounce judgment. sage to Congress on December 3, 1894, Presi~ent Cleveland 

declared that the problem of the use of the Rw Grande for 
irrigation should be solved by appropriate concurrent action of 

"The Court, whose function is to decide in acco1'dance the United States and Mexico. - .__ 
with inte1'national law such disputes as a1'e submitted Immediately a_ftl!r Attorney .-General Harmpn submitted his 
to it, shall apply: . . . (b) intemational Cll.~tom, as opinion of December 18954 the Secretary of State and ~he 
evidence of a general practice accepted as law;" Mexican Minister entered into correspondence and soon m­

structed the American nnd Mexican Commissioners on the
It i~ accepted lrgal doctrine that the existence of customary Internationnl Boundary CommiRsion, established under a treaty

rules of international law, i.e., of practices accepted as law, of 1889, to investigate and report on the Rio Grande situa­
may be infE'ned from similar provisions in a number of tion. In a joint report submitted in November, 1896, thetreaties. 1 

CommisRioners declared that the only feasible method of regu­
Well owr one hundred treaties which have governed or to­ lating the use of the waters so as to secure to each country

day govern ~y~tE'ms of intemational waters have been entered and its inhabitants their legal and equitable rights was to
into all o\·er the world, These treaties indicate that there are build a dam across the Rio Grande at El Paso. The Commis­
principlE's limiting the power of states to use systems of inter­ sioners' report stated that Mexico had been wrongfully de­
national \Vaters without regard to injurious effects on neigh­ prived for many years of its equitable rights and they recom­
bom·ing state~. These trentiE's rE'strict the freedom of action mended the matter be settled by a treaty dividing the use of 
of at IE'ast on!:', nnd u~ually of both or all, of the signatories the wnterR equally, Mexico to waive all claims for indemnity
with regard to waters within their respective jurisdictions. for the paRt unlawful use of water. .
The numbrr of ~tnt!:'s pnrties to these treaties, their spread The Mexican Minister informed the Secretary of State m 
over both time and I!E'ogrnphy, and the fact that in these trea­ December 1896 that Mexico was prepared to enter into a 
tirs similnr problems are resolved jn similar ways, make of treaty as recommended by the International Boundary Com­
these trentie~ per~ua~h' e evidence of Jaw-crenting international missi.on. The Secretary of State replied that the United States 
custom. A few of these trenties are discussed below.2 was embarrassed by reRervoir dams already being built or 

planned.1 Sec, e.g. the \\'imblcdvn case, P.C.I.J., Ser. A, No. 1 p. 25· 
Crichton \'. Samos Na\·igation Co., Al"NUAL DIGEST OF PUBLIC IN: 
TF:RNATIONAL LAW CASES, 1925-2G, p. 3; STONE, LEGAL CONTROLS OF ,,,Ghicf o! ,the Power Section, Power and Steel Divis~on of the Eco­
INTF:RNATIONAL CONFLICT, p. 135 (1954). nomic Commission for Europe. These two works will hereafter be 

cited as "Smith" and "ECE Report", respectively. Middle ~.astt:;rn
~Limitations of time and space make it impossible to discuss all treati es on this subject are discussed in Hirsch, A.M., Uttltzatwn

these treaties, and some of those discussed here do not appear in of lnfenwtional Rivers in the Middle East, 50 AM. J. INT. LAW 81
existing cnllections. Sli!ITII, H.A ., Tm; EcuNO~IIC Usr.s OF INTER­ (19!iG). nr:nnm, F. J., Dm RBCIITSQUBLLEN I>BS lNTBRNATIONALF.N
NATIONAL RI\'f.llS ( 1 !l:H) ahstracts or summarizes !il treaties from WASSBRNIIT7.1'Nf:SRECIITS, pp. 39-44, (Munich, 1955) also contains an 
178!i to 19:!0; the author is Pmeritus professor of international law extensive summary of treaties on this subject.
at the University of London. Sr.n:TTB, PIF:RRr., LEr:AL ASPF;CTS OF 
HYDRO·ELBCTRIC IlE\'BLOPMENT OF RI\'ERS AND LAKES OF COMMON ~ Tl1is and the followin~ summary of United S~ates:Mexico treat­
INTF:Rf.ST (l!l:i2), U.N. Doc. E / ECE/ 13G, summarizes some of the ies is in part based upon Simsarian1 J., The Dwerswn of TVater.q 
treaties collected hy Smith and adds about 40 others; the author is Affer:tin.rl the Tlnifed Stat{'s and Mexwo, 17 TEX. L. REV. 27 (1938). 

4 21 OPS. ATTY-GEN. 278 (1895) . 
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The I.nternational Boundary Commission report, while 
ommendm.g a dam at El Paso, had stated that there was 
also sufficient water for a dam at Elephant Butte Ne M · wher · t • w exico, 

. e ~ prn·a e c~mpany was already planning a dam. In view 
of ms1stent .Mex1can protests against the proposed dam 
Elephant Butte, the Secretary of State inquired in January 
1897 of the Secretary of War whether the private company 
ha.d .fulfi~led f!'deral statutory requirements. The result 
this m.qu1~·y was that in .May 1897 the United States Govern­
mf'nt ll1!'1htuted legal action to rf'~train construction of 
~ll'phant Butte dam. After extended litigation the United 
~ t~t~s. Supr~me Court in 1909 affirmed a decree permanently
enJOIIIIIIg thIS dam. 

I~ the meantime in January 1901 the Mexican Ambassador 
:~am protested that Mexicans were being injured by diver­
• IOn.s from the upper: Rio Grande, and he said that he favored 
~ h. !':tty along the hnes of a bill introduced in the Senate in 
.!m ch 1900 by Se~Jator Culb!'rson of Texas. This bill pro­

' llif'~ for the eqUJtabl.e distribution of Rio Grande waters 
~rt\\ eend the two. countnes and the building of an international 

am an r.eservOJr at El Paso. In recommending to the Senate 
!~ai ~he ~Ill pass, the Committee on Foreign Relations reported 

1a "Y . s. pa~~age the .Mexican claim for damages in excess 
~~o~;l~D lmdhon ·~·odulfd be amicably adjusted and a feasible mode 

)e JH'OVI e . or regulating the use of the water so that 
eac~ count~·y and IL'l inhabitants would receive their legal and 
=~~ltabl~ nghts. However, this bill did not pass and in Febru­

.) 1190No Congre~s enacted a statute providing for a dam at
E ng e, ew Mexico. ' 

11! r~p!y to a Mexican protest that its rights were not rec­
~gn;~e ~~ :he 1905. ~tatute, the Department of State referred 

0 e . a1 mon opm10n but asserted that the question was 
acad.emlc b!'caus: both gov!'rnments had announced their in­
!~~twn t? ~eal With the question on principles of highest equity 
' comltJ. In December 1905 Secretary Root submitted a 
treaty draft which was acceptable to Mexico sub~tantiall 
proposed and which was signed .May 21, 1906.r. · Y 

In ~he Treaty of May 21 • 1906, the United States a reed 
}o dehver to M~xico in the bed of the Rio Grande 60,000 ~ere­
/~~. a.nnually m. accordance with an annexed schedule this 
s e.~~~ y. to be Without cost to Mexico. Each Government pre­
•er' e Its. formal legal position in a curious manner The 
treaty rec1tes that the delivery of water by the U~ited 'states 

r. U.S. TnP.ATY SEn. 4fi!i, ~4 ST.\T. 2953. 
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is not to be construed as recognition by the United States of 
any Mexican claim to such water, that the United States does 
not concede any legal basis for Mexican damage claims, and 
that the United States does not concede the establishment of 
any general principle or precedent by the concluding of the 
treaty. But nevertheless the treaty also recites that Mexico 
waives all past, present, and future Mexican claims arising 
from the diversion of water by United States citizens. More­
over, the draft treaty as proposed by Secretary Root contained 
a phrase that the United States' action in entering into the 
treaty "is prompted only by considerations of international 
comity", but this phrase was struck out of the treaty as signed. 

2. UNITED STATES-MEXICO: LOWER RIO GRANDE, COLORADO, 
AND TIJUANA RIVERS, 1944 . 

The United States and Mexico each appointed three Com­
mif:sioners who held their first meeting in February 1928 to 
study the equitable use of the waters of the lower Rio Grande, 
the Colorado, and Tijuana Rivers. In March 1930 the Amer­
ican Commissioners submitted a report recommending that the 
intPrests of the United States and Mexico would be served by 
a trPaty determining the extent to which existing uses of the 
lower Rio Grande and the Colorado River were to be recognized 
and prrpetuated. 

In 1932 the activities 0f the International Water Commission 
were tran!'ferred to the International Boundary Commission. In 
1935 the American member of the latter was authorized to co­
operate with a representative of the Mexican Government in a 
furthf'r study of the equitable use of these three rivers to 
obtain additional information which might be used as a basis 
for the negotiation of a treaty. 

The treaty was signed November 14, 1944.6 Its principal 
provi~ions may be summarized as follows: 

(1) The lower Rio Grande. 

(:1) The waters are allocated to 
specified manner. 

(b) The two Governments agree 
bin works required for diversion, 
rf'!!Ulation of the greatest quantity 
way to ensure the continuance of existing uses and the maxi­
mum development of feasible projects. 

6 u.s. TREATY SF.R. 994, 59 STAT. 1219. 

----~~··"' ... 

the two ·countries in a 

to construct jointly cer­
conservation, storage and 
of the annual flow in a 
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(c) The cost of the diversionary works is prorated between f a foreign government while wholly withinIover a vesse o U 't d States 7the two Governments in proportion to the benefits which the the territorial limits of the 111 e . 
respecti,·e countries receive therefrom. 

Mr. English summarized his testimony as follows: 
(d) The costs of, and the power from, hydro-electric works 

are shared equally. t' th t the United States canSecond, the conten I.on a · ~~nd b Mexico for addi­
properly refuse to arbitrate a. de t1e least extremely(2) The Colorado River. 
tiona! waters ?f the) Colohrad~~s, ~oa:::fun opin,io~ is viewed 
ooubtful, particular y w ~n . e(a) The United StateR agrees to deliver to .Mexico a guar­ in the light of the followmg · .anteed annual flow of 1.5 million acre-feet in accordance with 

. f t t as evidenced by treaties be-a Rpr•cified 11chedule of monthly deliveries, and a specified share (a) Th.e practice ? s .a es din the United States, pro­of any surplus \Vater. tween ,·arwus cou~tnes, mclu·t· g nt of waters of inter­Yiding for the eqUitable appot wnme 
(b) Each Government agrees to construct and operate cer­

natiOIHll rivers. . . f domestic courts giving effect totain works at its own expense, certain others jointly in pro- · 
(b) T~le d~ciSIOI~~a~l~ apportionment and rejecting, asportion to their use by each, while certain others shall be con­ the doctnne o eqUI ' t: d ctri~e 

structed and operated by the United States at .Mexican expense. between the St~~es, thfe Ht~o~ftles oon int~rnational law in (c) The wntmg o au . 
( 3) Joint Rtudy and investigation of the equitable distribu­ opposition to the. Harmlotn doc~~~:tion to which we re­

tion of the waters of the Tijuana River system. (d) The Trail sme er ar • 
When the treaty came before the Senate Committee on ferred.8 

Foreign Relations, one of its opponents testified that he would Assistant Secretary of State, Dean Acheson, testified in part 
not undertakP to !'ay what was the international law of Sweden, 

as follows: f thSouth Africa or any other country, but that Attorney General 
Harmon's opinion was a correct statement of international law ... The logical conclusion ~~r~h~ole~:l t~~fu;;len~p~trea~ 
as practiced by the United States. With regard to this testi­ opponents of. the treaty _ap~ < own territory can impinge

nation by umlateral act m Its t" . this is hardlymony Mr. B. 1\1. English, an assistant to the Legal Adviser of th · ht of a downstream na IOn, .
the Department of State, testified as follows: upon e ng s d 't . that can be seriously urged mthe kind of legal oc rme 

t . 9 
... It !'eems oh\'ious, I think, that if there is any inter­ these Imes. . f 
national law draling with the subject of allocation of 

1\lr. Frank Clayton, Counselcfor t?e. Uni\ee~t~:e~esi;e~~~r ~sinternational streams, that law is necessarily the same for the Intrrnational Boundary ommission,every nation, ,,·hether the United States, Mexico, Sweden, 
or South Africa. follows: · 

• · ·on has never beenAs for the Harmon opinion, the concluRion reached Attorney-General Harmon s opmi b ther 
· · · . h U "t d States or Y any 0therein that from the standpoint of international law 111followed either by t e e I have made an attempt

1\lexiro wa11 entitled to no waters of the Rio Grande was eountry of which I am aware.. : . th' b' ct in 
apparently based primarily on language used by the Su­ to digest the in~rnatiblaiotfli~~Ie:h~~tar~~n~up;lnt ~~e~ed
preme Court in the celebrated Schooner Exchange Case, to all. tl.lose I ha~e t'een ~ t~e existing uses in both the .upperthe effect that the jurisdiction of a nation within its own ~,, , • t? be. the .pro ec Io~d the lower riparian country, w~tho_utterritory is necessarily exclusive and absolute and sus­ npanan country . a th d ctrine of exclusive terntonalceptible of only self-imposed limitations. It may be well regard to assertmg e 0 

to point out that that case did not deal with the question 
of allocation of waters of international rivers or with the . Foreign Relations on Treat1f with
allrged riJ!ht of one State through which such a river 1 Ifearin.qs ~>efore ?};11!1-ttf~e 0:! Waters of Certain Rivers, 79th 

Jl!e :nco Relalmg to" 11Z~71%~-41 (1945).tlO\n; to do as it saw fit with the waters, or any other Cong., 1st Sess. Pt. •'• pp.
related ~mbject. The sole question before the court was 

R IIJid., p. 17!>1.whether the courts of the United States had jurisdiction 
P Ibid., p. 1762. 
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sovereignty. 1\lost of them endeavor to go further than 
th~t and to make pro,·ision for expansion in both coun­
tne!l, both upper and lower, within the limits of the avail­
able supply.to 

3. SWEDEN-NOR\\'AY: CoMMON LAKES AND WATERCOURSES, 
1905. 

. Articl~ II. In a~cor:dance with the general principles of 
rnt<'rnatronal law, rt rs understood that the works men­
tionrd in Article I [dh·ersions, raising or lowering of 
water le\·rlsJ cannot be carried out in one of the two 
s ates without the consent of the other, in each case 
whrre such works, in influencing the waters situated in 
!he ~t~rr statr, would have the effect either of noticeably 
rmparrrng the use of a watrrcourse for navigation or float­
in~r of timbrr, or of othPrwise bringing about serious 
changr~ in the watrrR of a region of a conRiderabl~ area. 
[translation] 11 

4. EGYPT, SUOAN, ETIIIOPIA, ITALY, GREAT BRITAIN: THE 
NILE. 

The history of the Nile contains sen•ral treaties and state­
ments by upper riparians recognizing Egypt's right to the flow 
necessary to maintain its !.'stablished irrigation. 

In 1891 Italy agreed with Great Britain "not to construct, 
on the Atbara, in view of irrigation, any work which might 
sem•ibly modify its flow into the Nile." 12 

In 1902 Ethiopia agn·Pcl with Great Bri!...'lin "not to con­
st~uct, or allow fo he constructed, any work across the Blue 
Nrle, Lake Tsana, or the Sobat, which would arrest the flow 
of. t~!.'ir waters into the Nil!.', !.'Xcept in agreement with" the 
Bntrsh and Sudane~e GovernmentR. 1:1 In 1906 a similar agree­
ment was made wrth the Congo Free State concerning two 
tributaries of Lake Albert, a headwater of the White Nile.14 

In 1925 thr British High Commissioner in the Sudan as­
sured the Egyptian Foreign Minister that the British Govern­
ment "ha\·e no intention of trespa!"sing upon the natural and 

111 Henl-ill.'!~>, 1wprn, Part 1, at !l7-!J8. 
11 Smith, p. 167. 
1 ~ Smith, p. Hi6. 

]~ Jl>itl., p. 11ili. 

14 Ibid., p. 168. 

historic rights of Egypt in the waters of the Nile, which they 
recognize today no less than in the past." 15 This assurance 
was repeated in an agreement of 1929, in which it was also 
agreed that no measures would be taken in British-controlled 
territory without Egypt's agreement, "which would, in such 
manner as to entail any prejudice to the interests of Egypt, 
either reduce the quantity of water arriving in Egypt, or mod­
ify the date of its arrival, or lower its level." 16 In preparing 
for the negotiations which led to this agreement, the British 
Foreign Minister instructed his representatives as follows: 

The principle is accepted that the waters of the Nile, that 
i~ to ~ay , ,he combined flow of the White and Blue Niles 
and their tributaries, must be considered as a single unit, 
dcsigrwd for the use of the peoples inhabiting their banks 
aeeonling to their needs and their capacity to benefit there­
from: and, in conformity with this principle, it iR rec­
ognized <hat Egypt haR a prior right to the maintenance 
or her prpsent RUpplieR of water for the areaR now under 
cultivation, and to an equitable proportion of any additional 
supplirs which engineering works may render available in 
the futureP 

In recent discussions of the proposed Aswan High Dam, the 
Sudanese Gowrnment has said: "It is not disputed that Egypt 
has e!"tablished a right to the volumes of water which she 
actually uses for irrigation. The Sudan has a similar right." 18 

The Sudan fixps its "established right" at 4 billion cubic meters, 
and Egypt's at 48 billion.1o The two Governments agree that 
nr\\· ~upplieR if made available on the Nile must be appor­
tionrd rquitably, but disagree on the basis of the equitable 
division.20 

5. BRAZIL-URUGUAY: LEGAL STATUS OF THE FRONTIER, 1933. 

Article 19. Each of the two States shall be entitled to 
disposP of half the water flowing in the frontier water­
coursE's. 

t:; BRIT. Trn:.\TY Sm., No. 17, p. 33 (l!J2!J). 

111 Smith, pp. 212-14. 

17 l'apcr regarding negotiations for a treaty of alliance with 
Egypt, Egypt No. 1, Cmd. No. 3050, p. 31 (1928). 

tR Tm: NII.P. \V ATF.HR QtJP.RTION, 1\tin. of Irrigation and Hydro­
Electric Power, Khartoum, p. 13 (1955). 

I 0 1/>id., p. fi. 

~n Ibid., pp. 36-41. 
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Article 20. When there iR a possibility that the in­
stallation of pl~nt for the utilisation of the water may 
cause an appreciable and permanent alteration in the rate 
of flow of a watercourse running along or intersecting the 
1 rout ier, the contracting State desirous of such utilisation 
shall not carry out the work necessary therefor until it 
has come to an agreement with the other State.2t 

6. DOMINICAN REPUBLIC-HAITI: TREATY OF PEACE, FRIEND· 
SHIP, AND ARBITRATION, 1929. 

This treaty, in addition to establishing arbitration proce­
dures, provides: 

Article 10: In view of the fnct that rivrrs and other 
str<'nm~ ri!le in the t<'nitory of one of the two States and 
flow through the territory of the other or serve as hounda­
rieR between them, the two High Contracting Pnrties un­
dertnke not to carry out or be a party to any conRtructional 
work cnlculatrd to chnnge their natural course or to affect 
the wnter derived from their sources. 

. This provision shall not be so interpreted as to deprive 
eJth.er of the two stntes of the right to make just and 
equ.Jtahle use, wi.thin. the limits of their respective terri­
tones, of the smd rn·ers and streams for the irrigation 
of the lnnd or for other agricultural and industrial pur­
poses.22 

7. MULTILATERAL: CONVENTION OF GENEVA RELATING TO THE 
DEVELOPMENT OF HYDRAULIC POWER AFFOCTING MORE THAN 
ONE STATE, 1923. 

This convention was adopted by the Second International 
Conference of Communication and Transit held at Geneva in 
~923. The treaty was entered into by Austria, Belgium, Brit­
Ish Empire, Brazil, Chile, Denmark, Free City of Danzig, 
Fra~1ce, Gre~ce, Hungary, Italy, Lithuania, Poland, Yugoslavia, 
Thailand (SJam) and Uruguny. It has been ratified or adhered 
to .by: Great Britain, Denmark, Greece, New Zealand, Thailand 
(Slam), .N~wf~undland, Hungary, Iraq, Panama, and Danzig. 
. Th~t hml1:1tJons are acknowledged to be imposed by exist­
mg mternnt10nal law appears unequivocally from the state­
men~ in Article. I that states are free to carry out in their 
~er:1t?ry opet:at!ons f~r the development of hydraulic power 

w1thm the llmtts of mternational Jaw". The convention also 

2t 181 L.N.T.S. 85-87. 

2:! 105 L.N.T.S. 223. 

prescribes joint studies in order to arrive at solutions most 
favorable to the interests of the states concerned as a whole. 
Projected works are to give due regard to existing works, and 
those under construction or already projected. Construction by 
upper riparians is subject to the principle of reasonableness 
and to agreement whenever a state "desires to carry out op­
erations ... which might cause serious prejudice". 

The Indus (Rau) Commission23 said that if this convention 
may be regarded as typical, "it would seem to be an inter­
national recognition of the general principle that inter-State 
rivers are for the general benefit of all the States through 
which they flow irrespective of political frontiers." 24 

The important substantive provisions of the convention are 
as follows: 211 

Article 1. 

The present Convention in no way affects the right belong­
ing to each State, within the limits of international law, to 
carry out on its own territory any operations for the develop­
ment of hydraulic power which it may consider desirable. 

Article 2. 

Should reasonable development of hydraulic power involve 
international investigation, the Contracting States concerned 
shall agree to such investigation, which shall be carried out 
conjointly at the request of any one of them with a view to 
arriving at the solution most favourable to their interests as 
a whole and to drawing up, if possible, a scheme of develop­
ment, ":ith due regard for any works already existing, under 
construction, or projected. 

Any Contracting State desirous of modifying a programme 
of development so drawn up shall, if necessary, apply for a 
fresh investigation, under the conditions laid down in the 
preceding paragraph. 

No State shall be obliged to carry out a programme of de­
velopment unless it has formally accepted the obligation to do 
so. 

Article 3. 

If a Contracting State desires to carry out operations for 
the development of hydraulic power, partly on its own terri­

2S Discussed below, p. 32. 
24 I Rr.PoRT oF TilE INDUS CoMM., p. 22 (1942). 

25 36 L.N.T.S. 77. 
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Article 8. 

So far as regards international waterways which, under the 
terms of the general Convention on the Regime of Navigable 
Waterways of International Concern, are contemplated as sub­
ject to the provisions of that Convention, all rights and obliga­
tions which may be derived from agreements concluded in con­
formity with the present Convention shall be construed subject 
to all rights and obligations resulting from the general Con­
vention and the special instruments which have been or may 
be concluded, !{overning such navigable waterways. 

* * * * 
Article 12. 

If a dispute arises between Contracting States as to the 
applica lion of the present Statute, and if such dispute cannot 
be settled either directly between the Parties or by some other 
amicable method of procedure, the Parties to the dispute may 
submit it for an advisory opinion to the body established by the 
League of Nations as the advisory and technical organizations 
of the 1\lembers of the League in matters of communication 
and transit, unless they have decided or shall decide by mutual 
af!reemt'nt to have recourse to some other advisory, arbitral or 
judicial procedure. 

The provisions of the preceding paragraph shall not be ap­
plicable to any State which represents that the development of 
hydraulic power would be seriously detrimental to its national 
economy or security. 

* * * * 
A protocol added to the convention reads as follows: 

The 11rovisions of the Convention do not in any way modify 
the responsibility or obligations, imposed on States, as regards 
injury done by the construction of works for development of 
hydraulic power, by the rules of international Jaw. 

· y Th ci: present Protocol will have the same force, effect and 
duration as the Convention of today's date, of which it is to 
be considered as an integral part. 

8. MULTILATERAL: DECLARATION OF THE SEVENTH INTERNA­

TIONH CONFERENCE OF AMERICAN STATES, 1933 . 

This Conference had before it a report of a Fifth Sub-Com­
mittee on Industrial and Agricultural Uses of International 
Rivers which associated "the right of every riparian state 

16 

tor~ ~nd,·partly on 
?r Ill\ oh mg aftera t10ns on the 
m.g Stat~, the States concerned shall enter 
With a ne": to the conclusion of agreements which 
such operat 10ns to be executed. 

Article 4. 

h If a Con~racting State dr~ires to carry out 
t .e. de:·rfopm<>nt of h)·draulic powrr which might cause 
PI <'JUdice 
flh~IJ, rntrr mto. nego!iations with a \'iew to 
n1n rc mrnts which will allow such operntions to 

Article 5. 

~he technicnl. mctho<~s ndoptrd in the 
t? In the. for~gomg articles shnll, within the limits of the 
tional legi~Iattor~ of the Yarious countries, be based exclusive! 
UJ.lOn cor.Jsiderations which might legitimately 
accou~Jt Ill nnnloJwus cnses of denlopment of h d 
nffeeltng onlr "t t . Y 

. . one ,, a e, without reference to
f ron t ter. 

Article 6. 

Th.e ngn•Pmrnts contemr1lated I· 11 the f 
pronde, amongst other things, for: 

(a) GrrJPral conditions for the cstabr h t
OIH'ration of the workq. · ' IS men • 

(b) Equitnble contrihutim;s· In· the States w·1rd<: t h . · ' ­
k.' I . . 

llH. Incurred as a r esult of 
<'rf·ntiOkn of the works, ns well as for 
o up Pep; 

~ ~ )) Thp settl('nwnt of questions of financial 
Th~ m<>thor~s for <'XPrcising technical 
cunng public safeh· · 

(e) 1:hc protccti_on of slt~s; 
(f) 1_he rt>gulntJ_on of the flow of water; 
(S!') 1_he prot<•clion of the interests of third 
(h) 1 he ~wthod of settling disputes reaardin.,. 

lll'('htiO . . · "'' ' n OJ app1tcatJOn of the agreements. 

Article 7. 

. The rstnhlishr:nrnt and operation of works for 
!ton of hydraulic power shall be subject, in the 
e.~ch State, to 
lt. hment and operatiOn of similar works in that State. 
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to the u~e. of international waters for industrial, agricultural
?r economic ends in general with the obligation of indemnify­
mg. :er~mng or compensating the damages occasioned by the 
explOitatiOn of other riparian or jurisdictional states of the 
same waters." 28 The Uruguayan delegate who wrote this report 
stated during the discussions that the principles of the Decla­
ration were belie\'ed to be in current legal practice and have 
been ob~erved by Brazil, whose river network co\'ers the greater 
part of South America, as well as by Argentina and by his 
own country. 

The !l~exican deleg~tion made a general reservation to the 
Declaratwn, but dunng committee discussions the Mexican 
deleg~te stated he did not wish to discourage approval by the 
comm1ttee.2r 

The United States delegation made a reservation as fol­
lows: 28 

. ~~e Delegation of th~ United. States of America, be­
he\ I!lg ~hat the DeclaratiOn ... Is not sufficiently compre­
sensn·e 111. scope to .be properJy applicable to the particular
problem~ Im·ol~·ecl In the adjustment of its rights in the 
u~t~rnatiOnal 1'1\·ers in "·hich it is interested, refrain from 
ginn!!' appro\'al to such declaration. 

The complete text of the Declaration is as follows: 29 

The Se\·enth International Conference of American States,
DECLARES: 

1. In c~se tha.t, in order to exploit the hydraulic 
power of mternatiOnal waters for industrial or agricul­
tur~l purpo~e~, it may be necessary to make studies with 
a new t? their utilization, .the States on whose territories 
the ~~U~Irs arP to be earned on, if not willing to make 
them d1re~tly, shall facilita.te ~Y all means the making of 
such studies on their terntones by the other interested 
State and for its account. 

. 2. ~he States . have the exclusive right to exploit, for 
mdustnal .or .ag!·Ic~lt~ral purposes, the margin which is 
under thei~ J~nsdicfion, of the waters of international 
ri,·ers. This l'll!'ht, howe,·er, is conditioned in its exercise 

28 
FIRST, SECOND AND EIGHTH CO!IBIITTEF:, MINUTES AND ANTE­

CF:DENTS, p. 178 ( 1933). 
27 Ibid., p. 146. 

28 28 A.J.I.L., Supp, 60 (1934). 
29 Ibid., 59-60. 
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upon the necessity of not injuring the equal right due to 
the neighbouring State over the margin under its juris­
diction. 

In consequence, no State may, without the consent of 
the other riparian State, introduce into water courRes of 
an international character, for the industrial or agricul­
tural exploitation of their waters, any alteration which 
may prove injurious to the margin of the other interested 
State. 

3. In the cases of damage referred to in the foregoing 
article an agreement of the parties shall always be neces­
sary. When damages capable of repair are concerned, the 
works may only be executed after adjustment of the inci­
dent regarding indemnity, reparation or compensation of 
the damages, in accordance with the procedure indicated 
below. 

4. The same principles shall be applied to successive 
rivt>rs as those established in Articles 2 and 3, with regard 
to ron! iguous riverR. 

5. In no case either where successive or where contig­
uous rivers are concerned, shall the works of industrial or 
agricultural exploitation performed cause injury to the free 
navigation thereof. 

G. In international rivers having a successive course 
the works of industrial or agricultural exploitation per­
formed shall not injure free navigation on them but, on 
the contrary, try to improve it in so far as possible. In 
this ca~e. the State or States planning the con~truction of 
the \\·orks shall communicate to the others the result of 
the studies man" with regard to navigation, to the sole 
end that tlwy may take cognizance thereof. 

7. The works which a State plans to perform in inter­
national water~ shall be previously announced to the other 
riparian or co-jurisdictional States. The announcement 
shall be accompanied by the necessary technical documen­
tation iu order that the other interested States may judge 
the scope -or such works, and by the name of the technical 
expPrt or .experts who are to deal, if necessary, with the 
ifi'ternational side of the matter. 

8. The announct>ment shall be answered within a pe­
riod of thrf'e months, ·with or without observations. In 
the former case, the answer shall indicate the name of 
the technical expert or experts to be charged by the re­
spondent with dealing with the technical experts of the 
applicant, and shall propose the date and place for consti­
tuting the MIXED TECHNICAL COMMISSION of tech­
nical expPrtR from both sides to pass judgment on the 
case. Thf' Commission shall act within a period of six 
months, and if within this period no agreement has been 

http:facilita.te
http:comm1ttee.2r
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rf.'ached, thf.' members shall act with in a pPriod of six 
month•:, and if within thi!l wrind rw agTP!'mf'nt has bern 
rf.':leh~d, the .memb!'rs shall ~>et forth their· rf.'spccti\'e opin­
icn ~ . 111formrng thf.' gov<·rnmrnts thrreof. 

9. In ~>ueh ca~es, and if it is not po:;~> ible to n·aeh an 
:tJ")'( '<' In! nt through diplomntic ch:111nds, r!'counH• shall tw 
lwd h ~:tH'h procPdur!' of conciliation a~1 ma\' haYc hcPn 
adnpfPd by fhc part'cs b e forehand or, in thr ai>sencc there­
of. to Ill' ' P'" ~·~ durf' of any of thP multilat eral tn•a ties or 
coJJn•nfinw: in df('t' t in Amf'rica. The tribunal f'hall net 
IYilhin a fl t' l io1l of thre(' months, whidr may hP P:dPndcd, 
and +all la 1u• into account. in tlw all'ard, thr procccdingR 
of lhp r.!ix, d T!·chnical Commission. ~ 

In. The part iPs shall han• a month to stat!' whdhcr 
tiH•y :wc<·pt thP conciliatory :l\\~anl or no ~. In tlw lattr~r 
<' .' I ~ <' :t>td at fh<• rcqttPst nf fh ·• iii!Pru~!l'd par! if's !ht• di!-1­
ai'T' Pnt•·nt shall fht•n IH• suhmittPd to arhitratinn, the re­
Sl,'l'l'fil·!' trih11,n:ll l)f'ing t·on :<titutf'll hy the proc<'dun• pro­
nd"d rrr tl11• ~~t· c·c,nd Il:tJIIIe Coll':ent ion for tlw IH'aceful 
solut iPn of internal ion a! conflicts. 

"Thr Cnurt, whnsr fltllcfinn is fn drcidr, in rrcrordrrnre 
11'ifh infcrnrrtinnf![ lrrw surh di,<tpufcs rrs rr1·e ,<tubmiffrd 
fo if, shrr/1 rrpp/y: ... (c) the gcneml princip/r.<; of lrrw 
rrcngni:zcd bu ciri/ized nrrfinmr ;" 

In ntrm(•rous c:l~P!': internal ional courts han• rdl'rrPd to gcn­
cral prineipl•"' of Ia\\' a~ a sourte of international law and 
have im·oked them as a hasiR for thcir dccisions.:''' 
. The eonsi~t('nf pattern of lhP pradicP of Rtate~ in entf.'ring 
mlo :11!1'f'f'lllf'nf~ cnncPrning usPs of sy::tems of international 
\\~atrr~ may ilsPlf hP reg-ardPd as recognition of !hf.' exiRtence 
of g-eneral prineipl<'~ of Ia\\' in that regard . Thus the ECE 
R\'port.:n \\'hile concrding that treatirs "do not nrcessnrily ex­
pn·s ~ a national principlr or reflect customary practice," states 
that: 

NPYcri!H•h·~"· lhP Pxaminal ion of tlwse com~PntionR is of 
~~aJup n~sofar aR it pro\'idp~ a clue to thP conception of 
mternat JOnal 1:!1~· held by nationR generally. If, in fact, the 
~~amt• probl(•m rs rP:-oh:l·d in the sanw \\'ay in a large 
n.umb_rr .nf ag-n•cnH'nts, rt may !)(' concluded that that solu­
1~or.r .'" 111 li11P \\~ith !lw principles J!enerally n•cogniZl'd by
crnlrwd ~tall's. 

:cu The rasps nrf' rnlll'rl!·d in Crrr-::-.:r., GF.N. PRINS. OF LAW AS 
APPLII:IJ RY hT. CTS. ANIJ THIIlS. (J!r;j:n. 

~I l'p. 20 1-G . 
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In 18G2 the Ne~herlands Government stated in a letter to 
its ministers in London and Paris that: 

Tlw l\Jeuse being a river common both to Holland and 
to llelgium, it goes without saying that both parties arc 
rntitlrd to make the na ~ ural use of the stream, but at the 
1:anw timr, following general {Jrinciples of law, each is 
hound In abstam from any action which might cauRe dam­
age to the other.~2 

Professor Sai!Rer-Hall, after reviewing the domestic law of 
the U11iled States, Switzerland, Italy, Germany and France, 
conchHIPs i hal a v.enerally recognized principle is: "no diver­
sioll of a strrnm which is of a character to Rtrongly prejudice 
other riparia11s or communities whose territories arc bordered 
by or traversed by the same stream."~~ His view is that this 
prill<'ipiP is a coli! ribution by analogy of domestic law to in­
temat io11al law. 

l'rofp~;sor Lauterpach:, now a judge of the International 
Court of .J ustict', expresses the following view: 

The rcsp;,nf;ibility of a State may become involved as 
the l'f" !-< Uit nf an abnfle of a right enjoyed by virtue of 
International Law. This occurs when a State avails itself 
oc rtr. rig-ht in 211 arbitrary manner in such a way as to 
inflict upo11 ano her Stnte an injury which cannot be justi­
fied hy a lrrdtimate conf;ideration of its own advantage ... 
The duly of lhe State not to i11terfcre with the flow of a 
ri\·,- r In !h(• detriment of othPr ripnrian Sta r11 hns its 
source in the same principle. The maxim, sic utere tuo ut 
rr/icmnn non /aedn8 [Ro use your own as not to injure 
a11of !Jpr'fl proprrtyJ, is npplic;~hle to relations of ~t.atcs no 
IPs~ !han to tl!me ol' ind:viduaiR; it underlies a substnntial 
p:nt ol tl11• law of torb in English law and the corre­
spondillg lm•.uches of other ~ystems of law; it is one of 
those v.cneml principles of law recognized by civiliRed 
S!afpf' 1·:hic:1 the Pcrmanrnt Court iR bound to apply by 
virtue of Article 38 of its Statute.31 

"Thr Cn11rf, u•hnsr, function is tn dr,cide in accordance 
11'it h in fenrrr tionrrl law surh disputes as are 8Ulnnitted 

~2 Smith, p. 217. 

~~ 1/Utili.~ation l1:cln.~trie'lc rl ,q FleUl•es Internationaux, 83 RE­
CUF.IL liES Cot'RS !i17, Ha~ue Academy (1953). 

~t I 01'PF.NIIF.l~I'S INTF.RNATIONAL LAW, LAUTERPACIIT, pp. 345-47, 
8th f'd. ( l!l!i!i). 

- --~--------
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to it~ ~hall apply ... (d) ... judicial decisions ... as 
substdtary means for the determination of rules of 
law;" 

1. INTERNATIONAL JUDICIAL DEJClSlONS 

~everal international arbitral awards have recognized the 
ext~tence of _the duty of a state in the exercise of its terri­
tonal sovere.tgntr . to prevent its territory being used in a 
"!a.nner causm~ lllJUry to another state. No international de­
cl_swn supportmg any purported principle of absolute sover­
eignty has been found. 

(1) Afghanistan-Iran (Persia): Helmand River, 1872 

Th;, award of Sir Frederick Goldsmid in this case provided 
tha~ no work~ are to be carried out on either side calculated 
to mterfere wtth the requisite supply of water for irrigation 
on the banks of the Helmand " aa. . 

(2) Ecuador-Peru: Zarumilla River, 1945 

, An arbitral a":~rd rendered by the Chancellery of Brazil 
( Aranha formula ), accepted by the two Governments, states: 

Peru undertake~. within three yean~ to divert a mrt of 
the Zarumilla River so that it may r:un in the old II' •d 
as to~ guarar!tee the ne~essary aid for the subsiste:~~ ~f 
the F~cuadonan populatJonR located along its b·mk~ thus 
ensurrng E~ua~or the .co-dominion over the waters. 'in ac­
cordance w1th rnternatwnal practice. (Trans.)M 

(3) Canada-United States: Air pollution, 1941 

By a C?nvention of 1935 between the United States and 
Canada,87 1t was agreed to arbitrate certain questions arising 
out _of the operation by a private corporation of a smelter at 
Trail .. B. C., near the United States boundary resulting in 
the d1_scharge of sulphur dioxide and consequent i~jury to prop­
erty tn t~e State of Washington. The tribunal consisted of 
Charles "arrrn of 1\lassnchusel.ts, Robert A. E. Greenshields 
of Quebec, and Jan Frans Hostie of Belgium. 

or ~~~~~<;r. JonN,_ Lon:TT AN~ SMITH, EAsTrnN PrnsrA: AN AccouNT 
~2 A Jot:IY!!NE1S OF THE I F:RSIAN BOUNDARY COlll!lflSSION 1870 71 
1 , ppcm IX B (1876). · ' - ­

~o lNFORME lWL MINISTR R
NACJON, ,;. G23 .(Quito, .19~6)~F. J,AS F.LACIONF.S ExTF:RJORF:R A J,A 

37 u. s. TRF..-\TY f>F:R. 893, 49 STAT. 3245, IV TRF.NWJTII 4009. 

~ 

By the convention Canada conceded liability for past in­
jurirs, and the tribunal first undertook to assess such damages. 
With respect to the future the tribunal deemed itself required 
by the Convention to determine to what extent, if any, the 
smelter should be required to refrain from causing damage 
in the Stnte of Washington. The tribunal specifically posed 
the question whether it was to apply the law of the United 
StatPs or international law, and concluded that it need not 
answer the question because, 

the law followed in the Uuited States in dealing with the 
quasi-!'\overeign rights of the States of the Union, in the 
matter of air pollution, whilst more definite, is in con­
formity with the general rules of international law.38 

In its discussion of the substantive issue the tribunal said: 

No case of air pollution dealt with by an international 
t rilmnal has been brought to the attention of the Tribunal 
nor dors the Tribunal know of any such case. The near­
est analogy is that of water pollution. But, here also, no 
<kci!'\ion of an international tribunal has been cited or has 
been found. 

There are, however, as regards both air pollution and 
water pollution, certain decisions of the Supreme Court of 
the United States which may legitimately be taken as a 
~wide in this field of international law, for it is reason­
able to follow by analogy, in international cases, prece­
<fpnls established by that court in dealing with contro­
\·ersi!'s between States of the Union or with other con­
trovendes concerning the quasi-sovereign rights of such 
StatPs, where no contrary rule prevails in international law 
nnd no reason for rejecting such precedents can be ad­
duced from the limitations of sovereignty inherent in the 
Constitution of the United States.so 

The tribunal then summarized the cases of Missouri v. Illi­
noi.<:, 200 U.S. 496 (1906); New York v. New Jersey, 256 U.S. 
296 (1921); Nrw Je1·sey v. New York City, 283 U.S. 473 (1931); 
and on the subject of air pollution, Georgia v. Tenne.<?see Cop­
]Jer Co ., 2:06 U.S. 23Q,;. (l907), 237 U.S. 474 (1915). Referring 
to these cases, and to a decision of the Federal Court of Switzer­
land in a suit between cantons relating to a "shooting estab­
lishment," the tribunal concluded: 

The Tribunal, therefore, finds that the above decisions, 
takrn as n whole, constitute an adequate basis for its con­

:ts3r; A.J.I.L. 684,713 (1941). 

3D Ibid., p. 714. 
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clu~ion~. namdy, that, under the principles of intt•rnational 
law, a!-1 wdl a!-1 of the law of tlw Un.ted Stat,~. 110 State 
has tht> ril!ht to u~e or permit the usc of its lcrritory 
in ~uch a manner as to lause injury by fumes in or to the 
ten itory of another or lh(! properties or per1<on~ therein, 
when thC' ea~c i1< of ~eriou~ con~equencP nnd the injury is 
established by clear and com·incing evidenceY' 

In the conclu~ion of this portion of its deci1<ion the tribunal 
stated: 

('nn~i<h·rinl! thP circumstan::es of the ca ~e. the Tribunal 
hold~ thaI th<· llom in ion of Canada iR rcRponsiblc in in­
(!'rnat :nnal law for the conduct of the Trail Smdter. 
Ap:u·; i rom the urHI!'rlal<inv~ in : he Convention, it is, there­
for,·. the duty of th1• (;oH·rnnwnt of tlH• Dominion of 
Canada to PP " to it that this conduct r. hou!d he in conform­
ity with the Phli1~atinn of the Dominion under internajonal 
law as herein cletermine!l.~ 1 

2. "QUASI-INTERNATIONAL" JUDICIAL DECI$0NS 

It i~ thP con~(' I1~U~ of intPrnational Ie1ml authorities that 
the decisions of national courts and commissions arc valuable 
r. oun·p~ of international law in anala~ous situations. AR Pro­
fessor Lauterpacht has ~tat!'d, custom hein~ the RUm totnl of 
th<' acts of states showin~ a concordance sufficient to establish 
a ~in•n principle as being accPpted aR law, the analogy of deci­
sions of domes! ic tribunal~ ~hould be considered because they 
an• "arts" of statPs. 1\lorpo,·er, there is no reason to believe 
that th<' inelusion in Article 38(d) of the Statute of the Perma­
nE'nt Court of International .Justice of "judicial decisions" as 
subsidiary mean~ for determining rules of international law, 
was meant to rE>fer on!~· to decisions of international tribunals.42 

In adrlition. therE' is no reason to belie\'e that opinions of 
municipal tribunal~ may not he rel!'arrled as the "teachings" of 
qualified publici~ts under Article !38(rl). 

(I) Switzerland 

As early as 1R78 the Swi~s Federal Tribunal made an ap­
proach to the problem of watrr rights from a standpoint 
!'imilar to that rcquirrd under international law. This involved 

41l Jl>irf.• p. 711;. 

41 Jl>irf.. pp. 7111-17. 

4 ~ Lautcrpacht, ]ircis ion.~ of M11niciprtl Cmo·f.q ru1 a Smo·ce of ln­
tenlfltionnl ],nil', X BRIT. YF:,\I!I!OOK I!\'TF:IlNATIO:-IAL LAW 1)5 (l!J2!J). 

a case which had be~un as litigation between private parties 
but at a later stag-e was given a quasi-international character 
b\' the intE'rvention of two Cantons. A private firm in Zurich 
(;anton built a dam for power development, which reduced the 
flow downstream in Aargau Canton. Zurich had enacted a law 
permitting Cl'l'dion of dams provided that loss to others was 
prei·Pr1tNI by compensating works or that the parties reached 
an agrPPnwnt, but Am·gau took the case to the Federal Tribunal. 
Tht• cnurt di::misscd the action on the gTound that Aar~au's 
right to a re:~ f.onable share of the flow was not iufringcd be­
call~!' thP Zurich r,tatute made equitable provision for the pro­
tedion of riparian o\vners by means of a deposit for the con­
s!rudion of rPmedial works in Aargau. 

In it s deci~ien the starting point of the court's reasouing 
was Ihe equality of the Cantons, by virtue of which 110 Canton 
P.1i)!ht pxen·i::l' i t :1 ::o ven· i~n rights in such a way as to affect 
the ~oHreign rights of another Canton. In the case of public 
\Ya(l'r~ "·hich extend ovrr several Cantons, it followed from 
the pquality of the Cantons that none of them might take such 
m!'asures upon its territory as might cause prejudice to the 
othPrs.4:1 

(2) Italy 11 

B" a com·<·rrtion of 1914, France anrl Italy had provided for 
joint regulation of the use of the waters of the river Roji, 
which flom~ partly in each country. Article I of the conven­
tion Jll'O\'idrd th:1t the parties would mutually refrain from 
u~ing- the hy(lraulic po\\·cr of the river or its tributaries in 
tlwir rt'~pecl in• jurisdiction in such a way as to lead to "a 
noticP:thlc modification of the existing regime and of the nat­
ural llo"· of tlw water in the territory of the lower riparian 
Stn!p''. A prrmarwnt international commission was set up by 
thP conn'nt ion to apply the principles therein a~reed to. 

Plaintiffs, nllcoging that new power plants erected by cJpfend­
:tnls on Italinn tPrritory had adven;ely affected their rights in 
thP Hoji, recovered a judgment (damages for breach of a pri­
\':t : !' clint ract i·e ferred to in the convention) in the French 
courts. 

t:l ::-:mith, p. 104. Sec also Schindbr in XV A.J.I.L. 149, 1GO, 170 
(1!121). 

"Socii·t(' J;:nPr~~ic Elcctrif)uc du Littoral Mcditerraneen v. Com­
pagnia lmprcsc Elettriche Liguri (Decision of Italian Court of 
Ca~sntinn, February 13, l!J3!J), ANNUAJJ DIGF:ST OF Punuc INTF:It­
N .\T!IINAL L\\'; CA;,r.s (Lauterpacht) 1938-40, No. 47. 
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The present suit in the Italian courts was based on the 
French judgment (under another convention giving the judg­
ments of the courts of either country the effect of res judicata 
in the other). 

The Court of Appeals of Genoa refused to recognize the 
effect of the French judgment and was affirmed by the Court 
of Cassation. · 

The Court pointed out that ~ince the activities of the de­
fendants could not have beE'n carried on but by authorization 
of thE' Italian ~oYernnlPnt, thP Frrnch suit had in effect been 
an attempt to impiPad a foreign state, a matter beyond the 
compE'tence of a national court. As an alternative ground of 
decision the court held that the treaty had destroyed the 
efficacy, as betwPen private parties, of the contract relied on 
by plaintiffs; and, by setting up an international commission, 
had in any p\·ent ousted the jurisdiction of the ordinary courts. 

In holding that the treaty had the!'!e E'ffects on the contro­
versy, the court discussed in general terms the rules of Jaw 
applicable to international rivers: 

Intl'fna t ional law recogni!-'e!'! the right on the part of 
every riparian State to enjoy as a participant of a kind 
of p~rtrH'r!-'hip. creatPd by the river, all the advantages 
dennng- from rt for the purpo8e of securing the welfare 
and the economic and civil progress of the nation.... 
HoweYer, although a State in the exercise of its right of 
sovereignty, may subject public rivers to whatever regime 
it ~eem~ best, it can~wt_ di~re~ard the international duty, 
derl\·ed from that_ pnpc_1ple, not to impede or to destroy, 
as a re~ult of thr~ regrme, the opportunity of the other 
States to :wail themselves of the flow of watPr for their 
own nat ion a I needs. 

The court went on to show that the conflict between the 
rig-hts of sovereignty and the duty of respecting the rights of 
other riparian ~tales was generally settled by means of trea­
ties- as evidenced by Ruch navigation treaties as those affect­
ing the Rhine, the Scheidt, the Elbe, and the Danube. These 
the court said, illustrate "the principle of solidarity amon~ 
Stales in the enjoyment of the important common sources of 
wealth." 

(3) Germany4~ 

4 ~ Wuerttemherg and _Prussia v. Raden (The Donauversinkung 
Case, German Staatsgerrchtshof, June 18, 1927), ANNUAL DIGEST 
~~8-Pl'BLIC INTF:RNATIONAL LAW C.<\SF:S ( Lauterpacht), 1927-28, p. 
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Between one point in Baden and another point in Wuerttem­
berg the Danube dries up during certain periods of the year. 
The reason for this is that the geological composition of the 
river bed is chalky and as a result large quantities of water 
sink throuR"h crevices and after passing through underground 
passages which run in a southerly direction, these same waters 
emerge as the hPad waters of the river Aach in Baden and pass 
along its short channel to Lake Constance. 

This natural phenomenon gave rise to a legal controversy be­
twePn Baden and Wuerttemberg. Wuerttemberg sought an 
injunction ref'training Baden from constructing and maintain­
ing dam~ and a water-power plant near lmmendingen which 
intE'n~ified the sinking of the Danube by forcing the stream 
of water in the direction of the Aach. In addition, Wuerttem­
brrg asked that Baden remove nntural obstacles in the stream 
near 1\toehringen which impede the flow of water. 

Baden, on the other hand, asked that Wuerttemberg be en­
joined from constructing certain works near Fridingen which 
wpre calculated to prevent the natural flow of water to the 
Aach. 

The court declared that it was bound to apply international 
law as between members of the German Federation in matters 
such as this where they acted as independent communities. 

ThE' court said that international Jaw restricts the territorial 
sovereignty of states, and considered that this fact gave rise 
to a duty not to injure one another. The court then added: 

International law contains no express rules relating to a 
situation such as that with which the Court is confronted 
in the present case. A natural phenomenon of this kind 
takes place so seldom that no special rules of international 
law han• evolved in this matter. Accordingly, one has l.o 
fall hack upon the general principles of international law 
concerning the flow of ihternational rivers as distinguished 
from boundary rivers. The exercise of sovereign rights 
by ev<•ry Slate in regard to international rivers traversing 
its territory is limited by the duty not to injure the in­
tE'reflt of other members of the international community. 
Due consideration must be given to one another by States 
through whose territories there flows an international 
ri\·er. No State may subs:antially impair the natural use 
of the flow of such a river by its neighbor. This prin­
ciple has gained increased recognition in international re­
lation!', in particular in modern times when the increased 
exploitation of the natural power of flowing water haR led 
to a contractual regulation of the interests of States con­
nPctPd by international rivers. The application of this 
principle is J.!OVerned by the circumstances of each par-
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t inllar c:\~'1 ' . TiH' infq·e~t~' or the s:at(' ~\ in qm• f- tion lllUHL 
b(• we'ghnl in an !'(jllitahlc manner ag-ains , onr another. 
One IIlli.' I cow:icL r not only th;• ah~olute injury caused 
to th(• tlf'iJ~hhorinJ~ ~;ta :e, hut also the relation of the 
:Hh·ant:tJ:(' s.:-ain( d hy cne to 'he injury caused to the other. 

that Kansas could institute new proceedings wherever it ap­
pearC'd that through material increase of diversion in Colorado 
substantial interests of Kansas were being injured to the C'X­
tent of destroying the equitable apportionment of benefits be­
tween the two states.4s 

(b) Wyoming v. Colomdo 

In 1911 Wyoming instituted proceedings_ to restrain Colo­
rado, and two Colorado corporations, from a proposed diver­
sion from the Laramie River to another watershed in Colorado. 
The propo~rd diversion threatened to deprive' Wyoming of 
water it had been using for some time. The law of both 
statrs followed the prior appropriation rule in regard to waters 
within tlwir own borders. 

In its ar~ument411 Colorado expressly relied upon the opinion 
of Attorney General Harmon,"" which argument the court dis· 
posed of as follows: 

The contcn ion of Colorado that she as a State right­
fully may divert and use, as she may choose, the waters 
flowing within her boundaries in this interstate stream, 
re~ranlless of any prejudice that this may work to others 
havin~r rights in the stream below her boundary, cannot 
bC' maintained. The river throughout its course in both 
States is but a single stream wherein each State has an 
interC'st which should be respected by the other. i\ like 
contrnt ion was set up by Colorado in her answrr in Knnsrts 
v. Co/onrdo and was adjud~ed untenable. Further consid­
eration satisfies us that the ruling was right."1 

The court divided the waters in accordance with seniority 
of appropriation for lwneficial use without regard to the bound­
ary bdweC'n the 

(c) Nebraska 

In this case"2 

from the North 

two states. 

v. Wyoming 

the controversv concerned the use of water 
Platte River, .Nebraska alleging that diver­

~dons in Wyoming and Colorado were in violation of the rule 
of priority of appropriation in force in all three States and 

;~ drpriving Nebraska of water to which it was equitably entitled. 

~"20ft u.s. 4ft (1!107). 

4P Rrief in 259 U.S. 419, 437-38 (1922). 

""21 Ors. ATTY.-GF:N. 278 (1895). 

51259 u.s. 419, 466 (1922). 

r.~ 325 U.S. 589 (1945). 

(1) Tlw llnitr(l Sta:rs 

~·e-. era I (a::;~' han· come hrforc the United 
Court inrnldn!! the diYrrsion of waters by one 
to tht• injury of ont' or more other states. 
tiH'm can he notP<I here. 

(a) Krw.on..o ,.. Colorado 

Kansas in l!)fll f!ought a 
din•rsion of dw Arkam,as 
Ct>lorado by its IPJrislation 

decrre to restrain 

StateH Suprrme 
or more states 

Only a few of 

Colorado from 
Hin•r to the injury of KanHas. 

followed the rule that priority of 
appropriaf ion for ht•npficial use g-oYCrned the allocation of 
:n·ailahlt• wat('r. 1\:lll~as law followed the rule of equitable 
apport ionnH·nt ,.,.t·n as lwtwPen junior and senior prior ap­
pn!pria t ion :'. In rrply to the complaint of Kan!'as, Colorado 
demurrrcl. contended tha:, as a son•reign and independent state, 
it was justified. if in its jud)!ment its !!'l'O!!raphical situation 
and material welfare ~o dt•rnanded, in consuming for beneficial 
Jlllrpnst· ~ all thC' waters within its territory, and that since 
tlw f:out-er~ of tlw Arkan~a~ Hiver are in Colorarlo, it might 
wholly d£'pri\"C' Kan~as and it~ citizen~ of the water. The court 
on'nttlt•d the d('murrt•r, rcs£'rdn~ judgment on Colorado's argu­
ment, and requiritw it to answer the complaint so that all the 
facts of the t'a!'w would appear in the evidence presented to 
the court.~ 0 In the course of its opinion the court said: 

~~itt itw, :l ' ' it \\Trt'. a'l an int<'rnational, as wdl a~; a 
domrf'tic trihuna!, we apply FedPral law, state law, and 
int"rl':t tinn:d law. :lf- the C':zig::ncic:; of : he particular case 
may drmand.H 

In it •' flllal decision in 1907 the court di~missed the corn­
plaint of Kama~. but it alf:o rC'jected the argument of Colo­
rado. Thr court found that diVC'rsions in Colorado had caused 
Rome drtrimC'nt in KanRas. But the court weighed this detri­
ment againRt thC' bendit to Colorado, and declared that equality 
of ri!!ht anrl ('quity hdwC'en thC' two state!! forbade any inter­
ference wi~h exif1ting diven;ions in Colorado. The court stated 

~llt8!i u.~. 12:. <t!I02) . 

~• 1/dd.. p. l -Ift. 
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The court applie(l the equitable apportionment rule, stating: 

That dors not mean that there must be a literal appli­
caticn 01 the priori.y rule. We stated in Colomdo v. 
I<.an.orr,q, ~upra, that in determining whether one State is 
"u:.in!!". or threatenin!!" to use, more than its equitable share 
of tlw benefit~ of a stream, all the factors which create 
( ' QUi!it· ~· in favor of one S.ate or the other must be weighed 
as of the date when the controversy is mooted." (320 U.S. p. 
394). The case did not involve a controversy between two 
appropriation States. But if an allocation between appro­
priation States is to be just and equitable, strict adherence 
to the priority rule may not be possible. For example, the 
economy of a rPgion may have been established on the basis 
of junior appropriations. So far as possible those established 
uses should he protected though strict application of the 
priority rule might jeopardize them. Apportionment calls 
for the exercise of an informed judgment on a consideration 
of many factor~. Priority of appropriation is the guiding 
principle. But phyl'ical anrl climatic conditions, the con­
~umptiH• us e of water in the several sections of the river, 
the character and rate of return flows, the extent of es­
tablished u~e~. the availability of storage water, the prac­
tical dTect of wasteful u~es on downstream areas, the 
damage to up!'trt>am areas as compared to the benefits to 
(lmnJ!'tream areas if a limitation is imposed on the for­
mer -· thef'P are all relevant factors. They are merely an 
illul'tratin•, not an exhaustive catalogue. They indicate 
thP nature of the problem of apportionment and the deli­
cate adju~tment of interests which must be made. 

(5) The Indian Sub-Continent53 

Prior to the partition of the Indian Sub-Continent it was 
didded into British India and the Indian States. British India 
wa~ di\·ided into Provinces. The Indian States were internally 
independent of British India, having their own laws and courts, 
but by treaty were under the suzerainty of the British Crown 
ag to foreign affairs. 

From J8!j8 to 1921 all irrigation matters in the Provinces 
were under the authority of the Secretary of State for India, 
a Briti!'h Cabinet .Mini!'ter. Irrigation matters in the States 

~~ Except as otherwise indicated, the account which follows is 
based on a note by Mnnzur Qadir, Barrister-At-Law (Lincoln's
Inn), Senior Advocate, Supreme Court of Pakistan. Mr. Qadir's 
note appears in l'RI:"!CII'LF:S OF LAW Gon:RNING THE USES OF IN­
TEH:"ATIII:'\ .\L Hin:~g, Library of Congress Cat. Card No. 57-10830, 
background matenal prepared for the Conference of the Interna­
tional Law A~socintion, held at Dubrovnik, Yugoslavia, 1956. 

were under the authority of their rulers. Since the British 
Crown headed the foreign affairs of the States, differences 
among them and the Provinces were resolved by the Secretary 
of State for India. 

In 1865 the Secretary of State for India established the 
basis for the construction of new irrigation projects as follows: 

. .. the only project which should be entertained. by t~e 
Govrrnment of India is the best that can be deviged Ir­
respecl in' of the territorial boundari~s of the British and 
foreign stales, in the benefits of which the native. States 
should he allowed to participate on like terms with our 
own subjects. 

Disputes with respect to two river systems of the Indian 
Sub-Coni inent are particularly illuminating: 

(a) The Indus System 

In 1897 the Government directed that the Montgomery Canal 
Project (irrigation) for the Sutlej River not be put into effect 
without providing for the "legitimate claim" to irrigation water 
made by the State of Bahawalpur, a lower riparian. In 1903 
the project was postponed upon recommendation of a Com­
mission that additional study should be made of the claims 
of "exi!'ting irrigation" in several of the lower riparian Prov­
inces and States. 

In 1918 representatives of a Province and of two StateR 
met to arrive at a distribution of water of the Sutlej River, 
part of the Indus system. The Chairman of the meeting and 
repregentative of the Government of India, Sir Claude Hill, 
suggested the following basic principle, which was accepted: 

That in considering the method of disposing of the 
waters made available for irrigation by the Sutlej Valley 
Project, the general principle is recognized that these 
waterg should be distributed in the best interestR of the 
public at large, irrespective of P_rovincial or S~ate bo'-!nda­
rirs, subject always to the proviso that established nghts 
are fully safeguarded or compensated for_, and th!lt ~ull 
and prior recognition is given to the claims of npanan 
O\\·ners, ann that their rights in the existing suppli~s or 
in any supplies which may hereafter be made available 
in the Sutlej river below the junction of the Beas and 
Upper Sutlej are fully investigated and are limited only 
by the economic factor. 

In 1935 there was created by statutory authority the Indus 
(Andrrson) Committee to deal with allocation of water among 
States and Provinces asserting rights in the waters of the 
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Indus Ba~in. Representatives of each of these Govemments 
were nppointed to the Committee. The principle by which the 
Committee was guided, and in which all its ~mbers concurred, 
was stated as follows: 

... that in allocafng water, the greatest good to the 
grc:ttcf't number must be sough~ without reference to 
political boundaries. 

Throuvhout its deliberations the Committee recognized that the 
18li5 order, which it cited, had established a basic principle 
for thl' f'haring- of water~. The allocations of water adopted 
hy 1he Committee were approved in orders issued by the Gov­
r~·nmt• nt of India affirming the principle of equitable appor­
tiOnment of Indus Basin waters and that allocation agreements 
and awanl~ are binding until replaced by new agr~ement or 
awanh None of the participants in these proceedings ever 
pr_ote!-'ted the detailed allocations of water made by the Com­
nut tet•, hut one State did condition its acceptance of allocations 
on th(' SJH'edy construction of certain projects to its benefit. 

In 1!1:17 authority over irrigation was transferred to the 
Pt.·ovitu:Ps pursuant to the Government of India Act of 1935. 
Dtffen' ncP~ brtween Provinces and States were to be resolved 
by th: c:ntral authority acting upon the advice of independent 
commtsstons. In 19:19 Sind Province brought a complaint un­
rkr the 19:1!> Act on the ground that new diversions contem­
plat;d in. P~111jab Pro\·ince would impair existing uses in Sind. 
('-- (ommtsston was established to hear the dispute, and other 
111~cn ~!I'd .sta~es and Provinces were made parties and sub­
nl!t:ed theu· \'!cws. This Commission, officially termed the In­
dus Commission, came to be known as the Rau Commission 
after the name of its Chairman, Sir Benegal N. Rau, later a 
judg-c of tlH• Intemational Court of Justice. 

The first act ion of the Rau Commission was to formu­
la!!' a statl'mrnt of principles of Ia\\' governing the rights of 
~t~tes and Pro_vin_ces with respect to the waters. The par­
ticipants were mvtted to comment upon these principles, and 
after stu?y· all of the participants accepted them and they 
were aga~n _enunciated in the final report of the Commission. 

The pnnctples as stated for the Commission by Sir Benegal 
N. Rau read as follO\vs: 

s.uhjtct to corre~tion i_n t_he light of what you may have 
to. ~a) .. !hl' follo\\"111g pnnctples seem to emerge from the 
nu.hontte~ :­

(1) The most satisfnctor\' settleMent of disputes of this 
kind is by ngreement, the parties adopting the same 

technical solu~ion of each problem, an if they were 
a single community undivided by political or admin­
ir.trative frontiers. (Madrid Rules of 1911 and Gc­
ucnt Convent-on, 1923, Articles 4 and 5). 

(2) I i once there is such an agreement, that in i; scli 
futnir.hcs the "law" governing the rights of thl' r,cv­
cral parties until a new agreement is conclu(led. 
(.Judgment of the Permanent Court of International 
.Justicl', 1937, in the Meuse Dispute between Holland 
and Belgium). 

(:!) If :here is no such agreement, the rights of the sev­
Pral Provinces and States must be determined by 
applying the rule of "equitable apportionment", eneh 
un1l getting a fair share of the water of the co1~1m~n 
rin~ r (American decisions). 

( -1 l In the general interests of the entire community in­
habiting- dry, arid territories, priority mny usually 
han• to br given to an enrlier irrigntion project ovPr 
a l:dt•r one: "priority of nppropriation gives suJwri­
ority of right" (Wyoming v. Colorado, 259 U.S. 419, 
4!i!l, 470). 

<5) For purposes of priority the date of a project is not 
I ht> date when survey is first commenced but the 
date when the project reaches finality and thrre i~ a 
tixPd and definite purpose to take it up and carry it 
through (Wyoming v. Colorado, 259 U.S. 419, 4!)4, 
495; Connecticut v. Massachusetts, 282 U.S. GGO, 
<i!i7, G73). 

(II) A~ between projects of different kincls for tlw u~e 
of \Y:der, n suitable order or precedence might he (i l 
u~t· for dome!'tic and sanitary purpo~;es; (ii) u:~e for 
na\·ig-ntion and (iii) usc for power and irrigation 
(.Journal of tl)e Socidy of Comparative Legislation, 
New series, Volume XVI, No. 35, pages 6, 7)." 1 

Thef'e principles. and the results of the Commission's delib­
cration~. \\"('re subsequently followed in the negotintions lead­
ing- to a~ ag-reement that was to govern future allocation of 
waters lwt,n•en the parties. This agreement never came into 
full dTect !><·cause of the partition of the Sub-Continent before 
certain financial differences were resolved. 

(b) The Deccan System 

In 1R!l2. tlw Hriliflh Indian Province of Madras and the State 
of 1\ly~on·. ar:,•r a distmtc as to their respective rights, agreed 
In el'rtain rull·s n•gulating the uses of the waters of the thir­

ro~ HEroHT oF TilE INilllS (RA11) CoMMISSION 10-H (1!142). 
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teen river!'l in which .Mysore had claimed superior rights as an 
upper riparian state. These rules speak for themselves: 

Rules defining the limits within which no new Irrigation 
works are to be constructed by the Mysore State with­
out previous reference to the Madras Government, 1892. 
Rule I. Ldefinition of "new irrigation work".) 
Rule 2. The 1\lysore Government shall not, without the 
previou!'l con;:ent of 1\fadras Government or before a de­
ci;:ion under Rule 4 below build: (a) any "New Irriga­
tion Re~enoirs" across any part of the thirteen main 
rin·rs ... or ncross any strenm ... (below certain speci­
fipd points) or in any drainage area ... (below certain 
specified points), or (b) any new anikat across the minor 
(spu.:ified) streams ... or across any (other specified) 
!'tr('nms or across (certain specified) major streams . , . 
lower thnn (specified) point.'! .... 
Rule :1. WhPn the Mysore Go,·ernment desires to construct 
nny "N('w Irrigation Reservoir" or any new anikat re­
<JUiring the previous consent of the l\fadras Government 
under the Ja~~t preceding Rule, then full information re­
g:mlirw the proposed works shall be forwarded to the 
Madrns Government, and the consent of that Government 
!'hnll be obtained predou!'l to the commencement of the 
"·ork. The 1\lndrns Go,·ernment shall be bound not to 
rrfu;:r ;:urh con;:ent except for the protection of prescrip­
tive right already acquired and actually existing, the ex­
istencP, (•xtent nnd nature of such right, and the mode 
of ext>rcising- it being in ewry case determined in accord­
nnce wif h l:lw on the subject of prescriptive right to use 
of wnter nnd in nccordance with whnt is fair and reason­
able under all thr circum!'ltances of each individual cnAe. 
Rule 4. f;hould there arise a difference of opinion be­
twrrn thr 1\fndraA and 1\lysore Governments in any case 
in which the con;:ent of the former is applied for under 
the last preceding Rule, the same !'hall be referred to the 
final dt>cision either of arbitrators appointed by both Gov­
t>rnments or of the Government of India. 
Rule 5. (After reciting that the consent to certain new 
irrigntion works had been given, this rule went on to pro­
vide) "Should, owing to the omission of Mysore Govern­
ment to make or maintain these works in a reasonably 
adequate standard of ~afety, irrigation works in Madras 
br damnged, the 1\l.rsore Government shall pay to the 
1\lndrns Government reaAonable compensation for such 
damage." 

Rule G. The foregoing rule~ shall apply as far as may be 
to the 1\ladras Government as regards streams flowing 
throuJ?h Britiflh territory into 1\fysore. 

Appended to these rules was a detailed pro~edure, based. on 
engineering technicalities, for securing an equitable apportiOn­
ment of the waters concerned. 

A further dispute having arisen, the matt~r w~A referred 
to arbitration. The arbitrators' award was given Ill 1914, in 
accordance with the agreed rules quoted above. 

"The Court, whose function is to decide in accord~nce 
with international law such disputes as are submttted 
to it, shall apply ... (d) ... the teacl~ings of. the 
most highly qualified publicists of tl~e v~rwus natwns, 
as subsidiary means for the determtnatwn of rules of 
law;" 

1. INDIVIDUAL PUBLICISTS 

It is remarkable that only a few of the publici.sts ~ho have 
considered this subject maintain the view that npana~s ha~e 
unlimited sovereign rights to use at will the waters m their 
territory, nnd thnt the great majority of them come to the co~­
clusion that the essence of international law upon the matter IS 
the principle of mutual rights and. obligat!ons between co­
riparinns in their uses of systems of mternahon~l waters, and, 
in the event of competing uses, equitable apportiOnment of the 
waters or of their benefits. . . 

Berber~5 characterizes the view of absolute terntonal sov­
ereignty as 

bnfled upon an individualistic, ana~chical conception o~ in­
ternational law, in which selfish mterest~ ar.e exclusively 
tnken as the rule of conduct and no solutiOn IS oft:ere~ re­
g-nrcling- the opposite interests of upper and lower npanans. 
(Trans.)M 

Andrnssy, in lectures at the Hague Academy ?f Interna­
tional Law, made a detailed analysis of the stud.Ies of pu~­
licists, and concludes that international law do~s Impose obl~­
gations on co-riparians.t~T Andrassy ~as also re~Iewed the posi­
tion of the few publicists supportmg the view of. absolute 
sovereign rights.t~s He disagrees and affirms the existence of 

55 Loc. cit., p. 104, note 2 supra. 

~6/bid., p. 15. 
57 Les Reloti011s Jnternationales de Voisinage, 79 RECUEIL DES 

COURS 104 (1951). 
58 UTILISATION DES EAUX INTF:RNATIONALE~ NON MA~ITIMES ~EN 

DEHORS DE LA NAVIGATION), lnstitut de DrOit International ( 19D7) · 
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principlrs in limitation of Rovrreignty. The alleged principle 
of ah:::olute sovereignty has never been acted upon by any state 
and mu:::t be relegated to the realm of abstraction. 

Sau:::er-Hall's lectures at the Hague Academy of Interna~ional 
Law have bren referred to above in connection with general 
principles of law.r•9 He also urges the evolution of rules "in a 
manner ,,·hich will reconcile, as harmoniously as possible, the 
particular interests of each State with those of other interested 
States." (Trans.)oo 

Lautrrpacht, in addition to his views quoted above in regard 
to grnrral principles of law, also says: 

Like indrpendence, trrritorial suprrmacy does not give 
an unlimitrd Jihrrty of action. ... A S :ate, in spite of its 
territorial supremacy, is not allowed to alter the natural 
condition::: of its own tt>rritory to the disadvantage of the 
natural conditions of the territory of a neighbouring State-­
for iw:tance, to stop or to din•rt the flow of a river which 
runs from its own into neighbouring territory.'11 
Uut the flo\\· of not-national, boundary and international 
rinr~ is not within the arbitrary power of one of the 
riparian States, for it is a rule of International Law that 
no State i::: allowed to altrr the natural condition of its 
own trrritory to the disad,·an:age of the natural conditions 
of thr t(•n<tory of a neighbouring State. For this reason 
a State h not only forbidden to stop or dinrt the flow 
of a rin•r which runs from its own to a neighbouring 
State, but likrwi:::e to make such use of the water of the 
riH•r as eithN cau:::es danger to the neighbouring State 
or prr,· rnt~ it from making proper use of the flow of the 
river on its part.oz 

As rrgards the utilisation of the flow of [international] 
lnkrs ... , thr position is · he :::arne as with regard to the 
utilisation of the flow of rivers.113 

BrierJynt observes that: 

The practice of state:::, as evidenced in the controversies 
which ha,·e arisen about this matter, seems now to admit 
that each state concernPd has a right to have a river sys­
tPm consic!Pred as a whole, and to have its own interests 

r.n P. 21. 
fl"Lol". l"if., p. 474. 

n1 IJol". cit., pp. 290-91. 
fl!! [,oc. dt., pp. 474-75. 

n:~ [,oc. cit., p. 477, n. 2. 
111 Tm: LAW OF NATIONS, pp. 204-205, 5th ed. (1955). 
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weiglwd in the balance against those of other st~tes; and 
that no one state may claim to use the waters m such a 
way as to cause material injury to the interesb of m~­
othcr, or to oppose their use by anoth_er st~te. unless th1s 
causes material injury to itself. This prmc1ple of _the 
"equitable apportionment" of all the bene~ts of the nver 
H8tem between all the states concerned IS clearly _not a 
single problem wh!ch can be solved by the fot:mulat!On .of 
rules applicable to rivers in general; each nver has. ~ts 
own problems and needs a system of rules and admnw~­
tration adopted to meet them. T~e way of adv.ancc seems 
therefore to lie, as Professor Sm1th suggests, m the con­
s( it ut ion of authorities to administer the benefits of par­
ticular ri\·er systems. 

Latin American publicists are also in accord with the basic 
principles of mutual rights and d~ti.es of co_-rip~rians of a sys­
tem of international waters. Typical of their views are the re­
marks of Professor Cardona of Mexico: 

The internationality of river basins presupposes a com­
bination of rights and duties that are common to the 
neighboring states.... It follo.ws that the !~gal order that 
gowrns this combinatio!l of ngh~s and duties affects t.h~ 
rxerci~e of the territonal sovereignty of each state O\Cl 

its own territory.
The principle applicable to this ordet:. and one which is 

amplv recognized in international law, ts that .a state may 
exer~ise its rights of territorial s~vereignty 111 the forf!l 
and to the degree that it deems desirable but on ~he cot~<h­
t ion that it does not impair the right of a neighbormg 
state. (Trans.) 

Profe~~or Cm dona's conclusion is that international law .im.~ 
po~es a "just distribution of the uses bet~;en the two parties 
on the basis of present and future needs. 

The ECE Reportoo summarizes the vi.ews of twenty-five p~b­
Jicists of the 19th and 20th centuries, only one of whom, vtz., 
Lautcrpacht, is referred to above. The .Report fin~s that onl! 
three, or possibly four, of them maintamed the VIew t~at n­
parians have unlimited sovereign rights to use at .wtll t~e 
waters in their territory. The Report, upon the basis of ~ts 
study of the various sources of international law, expresses Its 
own conclusions as follows: 61 

~~~ El Re.qimen J 111·fdico de los Rio.q InteTnacionale.~. 56 RBVISTA 
nF: DF.HF:!'IIO INTF:RNACIONAL, pp. 24, 26 (La Habana, No. 111, 1949). 

M Pp. 51-68. 

n1 Pp. 209-213. 
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;CONCLUSIONS 

The purpose of this study, it need hardly be repeated, 
is primarily to supply the variou3 governments wLh full 
and impartial documentation on a particular and impor­
tant problem of public international law. 

It is in that spirit that we shall attempt to selec~ cer­
tain common principles derived from the preceding study. 

We have found that when a waterway crosses two or 
more territories in succession, each of the Sta'es con­
tented possesses righs of sovereignty and ownership over 
the section flowing through its territory. The same ap­
plies to frontier waterways. Each state pos~esses equal 
ri~hts on either side of the boundary line. 

However, hydro-electric deHiopment works carried out by 
a riparian State may ad\·ersely affect the other riparian
State. 

Within what limi ~ s and under what conditions can such 
drnlopments be carried out? 

None of the theories elaborated to limit the sovereignty 
of a State can well withstand critical analysis. Such sov­
ereignty exists and it is absolute. Each riparian State 

, has a right of ownership over the section of the waterway 
which traverses it, and this right restricts the freedom of 
action of the others. Nevertheless, the fact that each 
State is obli.J.red to resprct the right of ownership of the 
other States in no way impairs its sovereign power. On 
the contrary this power resolves itself into thE' consen ~ 
which the State may give for the exE'cution of the works, 
and finds expression in thE> agreement. 

It is found in practice that such agreement is the rule 
when a riparian State may be adversely affected by any 
alteration made to the hydraulic system by another ripar­
ian State. 

Physically, a waterway constitutes an indivisible unit. 
Political frontiers, which change from time to time with 
historical events, may alter the apportionment of rivers, 
but the latter still follow their unchanging course. More­
over, waterways have a natural mission to perform; that 
of serving the interests of the commonalty of mankind. 
It is difficult to establish priori:ies among these interests, 
and consequently difficult to classify the m~es to which the 
waterwnys can be put. The intrinsic importance of each 
of them is a part of this difficulty, and the advancement 
of the common weal implies to some extent the develop­
ment of the use of waterways. 

This idea of community of interests and of equity and 
international comity should faciliate the conclusion of the 
necessary agreements. 

In the particular case of hydro-electric development, it 
is no use concealing the fact that difficulties may arise 
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varying according to the interests at stake. The relative 
importance of the latter are completely different for any 
given Slate according as it is situated downstream or up­
stream. The absolute value of the injury likewise varies 
considerably. . 

Hence the following principles would appear to emerge
from the foregoing: 

A State has the right to develop unilaterally that src­
t ion of the waterway which traverses or borders i~s terri­
torv insofar as such development is liable to cause in the 
lrri·itory of another State, only slight injury or minor in­
con\'enience compatible with good neighbourly relations. 

On the oher hand, when the injury liable to be caused 
is ::;rrious and lasting, development works may only be 
unorr,aken under a prior agreement. 

Conwrselv, a State has no right to oppose the hydro­
electric dev~lopment of a section of an internati~mal ~vater­
wav situated in the territory of another State If this will 
<>nt"ail only slight injury to itself. In the event of serious 
injury, the States concerned should ~nter into ryegotiatiC?ns 
and supply each other in advance w1th all the InformatiOn 
n<>cessary for the execution of the projects in hand. 

Is it possible, however, to establish a criterion :u1 a basis 
for the distinction between slight and serious injury? 

* * * * 
... The truth is that it is impossible to lay down any 
hnrd and fast principle; only appraisement of the injury 
inflicted in concrete cases can determine how serious it is. 
But since a formula must be found, that of good neigh­
bourlv relations will be retained. 

The concept of injury in international law is very com­
plex indeed. It is difficult to set an absolute limit beyond 
which the injury is sufficient to provide legitimate grounds 
for opposing the action taken by another State. 

Should the criterion for a distinction be sought in the 
absolute value of the development works to be carried out, 
i.e., the international economic advantages they represent, 
or rather in the extent of the modification caused to the 
"essential and utilizable" character of the waterway; or 
finally- which would seem preferable--in the relative value 
of this modification in relation to the utility of the develop­
ment? 

If a slight injury is to be taken into account, the danger 
is that a State may for a trivial reason refuse to take 
part in the necessary development. The limit therefore 
depends on the good will of States, on their readiness to 
negotiate and on the good relations between them. ~nd 
if they sustain slight injury as a result of good neigh­
hourly relations, that merely gives them the right to take 

""!:­.. ~ 
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part in tht> nt>gotiations in order to claim fair compt>nsa­
t ion. 

In studying the additional clauses we have seen examples 
of this compensation for injury being made in the form 
of power supplies. We have also seen the considerable 
extent to which these negotiat'ons, essential in the case of 
hydroeh•ctric denlopmPnt, are facilitated by the appoint· 
mcnt for that purpose of a joint commission composed of 
technicians. 

* * * * 
2. ASSOCIATIONS OF INTERNATIONAL LAWYERS 

No summary of the ,·iews of publicists would be complete 
,,·ithout reference to the work at the international level of 
private as~ociations of international lawyers. 

(1) The Institut de Droit International 

The Institut at its mee~ing in 1910 had before it a motion 
with the object of "determining the rules of international law 
rclaf ing to international rivers from the point of view of the 
utilisation of their energy." This motion was carried and 
Profp~sor ,·on Bar of GiHtinl!en Unive1·sity was asked to pre­
sent a n ' port on the subject at the next meeting of the Institut 
in Madrid in 1911.0 ~ The report was not confined to hydro­
electric uses, but included "general exploitation" as well.09 

The text as adopted is preceded by general considerations 
which aflirm that the physical interdependence of riparians 
l'xcludes the ah~olute autonomy of any one riparian in the 
l'xploitation of a system of international waters. These rules, 
the text of which follows, greatly influenced the substance of 
many subsequent treaties. 

Jlfndrid Declaration 

INTF:HNATIONAL HEGULATIONS REGARDING THE 
L'SE OF INTERNATIONAL WATERCOURSES FOR 
PUHPOSF:S OTHER THAN NAVIGATION, ADOPTED 
BY THE INSTITUTE OF INTERNATIONAL LAW AT 

MADRID, APRIL 20th, 1911. 

I. \Yhl'n a stream forms the frontier of two States, 
neithrr of these Stairs may, without the consent of the 

~~~ EC'E Heport, p. 411. 

119 The report is published in the Institut's ANNUAJRF:, vol. 24, 
·,p. 170 ( I!Jll). 

other, and without special and valid legal title, make or 
allow individuals, corporations, etc. to make alterations 
there:n detrimental to lhe bank of the other State. On 
the other hand, neither State may, on its own territory, 
utilize or allow the utilization of the water in such a way 
as seriously to interfere with i~s utilization by the other 
State or by individuals, corporations, etc. thereof. 

The foregoing prov.sions are likewise applicable to a 
lake lying between the territories of more than two States. 

I I. When a stream traverses successively the terri ~ories 
of two or more States: 

1. The point where this stream crosses the frontiers of 
two States, whether naturally, or since time immemorial, 
may not be changed by establishments of one of the States 
without the consent of the other; 

2. All alterations injurious to the water, the emptying 
therein of injurious matter (from factories, etc.) is for­
bidden; 

~. No es~ablishment (especially factories utilizing hy­
draulic power) may take so much water that the constit.u­
t ion, ot hPt-wiRe called the utilisable or essential character 
of the Rtream shall, when it reaches the territory down­
Rtream, be seriously modified; 

4. The right of navigation by virtue of a title rec­
ognized in international law may not be violated in any 
way whatever; 

5. A State situated downstream may not erect or allow 
to be erected within its territory constructions or estab­
li!<hmrnts which would subject the other State to the 
danger of inundation; 

G. The foregoing rules are applicable likewise to cases 
where streams flow from a lake situated in one Slate, 
through the territory of another State, or the territories 
of other States; 

7. It is recommended that the interested States appoint 
permanent joint commissions, which shall render decisions, 
or at least shall give their opinion, when, from the build­
ing of new establishments or the making of alterations in 
l'xisting establishments, serious consequences might result 
in that part of the stream situated in the territory of 
the other State.7o 

The Institut has recently appointed a new committee charged 
with the function of presenting a draft text defining the rules 
of intrrnat ion a I law on this subject. The rapporteur of the 

ill ECE Heport, p. 261; 24 ANNUAIRF: 170. 
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committee, Mr. Juraj Andrassy of Yugoslavia, has produced a 
preliminary report71 for submission to the committee, in which 
he upholds, aR n matter of existing international law, the 
principle of mutual rights and duties between co-riparians of 
a system of international waters. This report contains a list 
of qul'stions of which the following are of special interest: 

V. Are there any rules governing the use of interna­
tional wall'rs to be found in existing international 
law? 

\"1. Should the work be confined to isolating the rules 
existing at pres€1lt, or should rules de jure condendo 
be formulated? 

VI I. What principles and rules bearing on the subject 
can be isolated in positive international law? 

\'111. In particular, what is thought of the following 
rull's: 

1. Every State has the right to make the great­
est possible use of the waters which flow through 
or along its territory, provided that it respects 
the corresponding right of the States having an 
interest in the same waterway or river system, 
and subject to any limitation imposed by inter­
national law in general or by the limitations 
embodied in the following provisions in this draft. 
2. No change may be made to an international 
waterway that results in appreciable damage to 
the territory of another State. 
3. The foregoing notwithstanding, a riparian 
State may not raise an objection against the fact 
that another riparian State concerned derives ad­
vantages from the use of a common waterway on 
a baRis of equality of rights. Equality of rights 
should be construed to mean that riparian States 
have an equal right to use the waters of such 
waterway in accordance with their needs. 
4. Likewise, such objection may not have the 
effect of preventing a State concerned from bene­
fitting to the greatest possible extent from the use 
of existing waters, but the beneficiary State must 
ensure that the objecting State shall be able to 
derive the proportionate advantages to which it is 
entitled. 

IX. Should it be mandatory for a State which intends to 
develop a waterway in which other States have an 

n See above n. 58, p. 133. 
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interest to request the consent of those States, and, 
if so, to what extent? 

X. To what extent is the rule of the respect for ac­
quired rights (priority of use) applicable? 

XI. Should the foregoing rules be amended or completed 
by reference to equity, and, if so, what factors 
should be taken into account? 

X II. If it is considered that all or any of the aforesaid 
rules are not rules in positive law, is it agreed that 
they should be proposed de jure condendo? 

XIII. In the event of a conflict of incompatible interests. 
can an order of priority be established among the 
various methods of use? What order, if any, is con­
sidered appropriate? 

XIV. Should the draft resolution embody in terms a 
recommendation to the States concerned to come to 
an agreement for the fuller concerted use of the 
waters naturally available to them and to contem­
plate the joint development of whole systems or 
parts of systems, if that seems likely to enable 
them to be better used? 

(2) The International Law Association 

This Association at its thirty-ninth Conference in Edinburgh 
in 1954 es:ablished a committee, under the Chairmanship of 
Professor Clyde Eagleton of the United States, to propose a 
statement of principles upon which could be formulated rules 
of international law concerning systems of international waters. 
At its next Conference at Dubrovnik, Yugoslavia, in 1956, the 
Associal ion had before it a first report of the committee which 
had been circulated among the members, and a second report 
which was read at the Conference. In addition there were 
placed ifefore the Conference the written comments of several 
members of the Association. 

The Conference also had before it a dissenting report by a 
member of the committee, Mr. S. M. Sikri, Advocate-General of 
the Punjab.72 Mr. Sikri's report adopted the view that a ri­
parian of a system of international waters is under no legal 
obligation to its co-riparians with respect to waters of the 
system while in its territory. This view was rejected by unani­
mous vote. 

7~ Members of the Association, among whom is included the author 
of this study, hold their membership as, and act only in, their 
individual capacity as lawyers, but many of the members are gov­
ernmental officials. 

:I 
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The Conference adopted a resolution calling for enlargement 
of the committee, the continuation of its study, and a further 
report to be made at the next Conference of the Association.73 

The reRolution also set forth a statement of principles as fol­
lows:74 

INTERNATIONAL LAW ASSOCIATION 
DUBROVNIK CONFERENCE, 1956 

THE USES OF THE WATERS OF INTERNATIONAL 
RIVERS 

HESOLUTION adopted unanimously Friday, August 31, 

mo\·ed bv: 1\lr. C. W. \'an Santen of the Netherlands 
~reonded b)· : 1\lr. 1\f. C. Setalvad, Attorney-General of 

India 
~eeonded by : 1\tr. Seidi-Hohenveldern of Austria 
~Peoruled by: 1\lr. 1\lanzur Qadir, Senior Advocate, 

Supreme Court of Pakistan 

The Confen•nce of the International Law Association held at 
I>ubro\'nik, 1956, 
ha,·ing considered the first Report of its Committee on the 
Uses of the \raters of International Rivers and the statement 
of principles contained therein as revised by the Committee in 
the lillht of the comments of certain of the Branches and mem­
bers of the A~sociation and the deliberations of this Confer­
ence, 
Commends the C:om.mittee for its work and adopts the following 
statement of pnnc1ples as a sound basis upon which to study 
further the de,·elopment of rules of international law with 
resprrt to intrrnational ri,·ers: 

An international . ri\'~r is one which flows through or 
between the terntones of two or more states. 

II A ~tate mu~t exercise its rights over the waters of 
an international ri\'er within its jurisdiction in ac­
cm·dance with the principles stated below. • ·'"' 

II I lVh ile. each state has sovereign control over the in­
ternatiOnal ri,·ers within its own boundaries the 
R!ate mu~t exercise this control with due consi'dera­
t 1011 for Its effects upon other riparian states. 

73 This Conference will be held in New York City, September, 
1958. 

74 PRINS. OF LAW Gon:RNING THE USES OF INT. RIVERS, Lib. of 
Cong. Cat. Card No. 57-10830. 
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IV A state is responsible, under international law, for 
public or private acts producing change in the ex­
isting regime of a river to the injury of another 
state, which it could have prevented by reasonable 
diligence. 

V In accordance with the general principle stated in 
No. III above, the states upon an international river 
should in reaching agreements, and states or tribu­
nals in settling disputes, weigh the benefit to one 
Rtate against the injury done to another through a 
particular use of the water. For this purposr, thr 
following factors, among others, should be taken 
into consideration: 
(a) The right of each to a reasonable use of the 

water. 
(b) The extent of the dependence of each state upon 

the waters of that river. 
(c) The comparative social and economic gains ac­

cruing to each and to the entire river commu­
nity.

(d) Pre-existent agreements among the states con­
cerned. 

(e) Pre-existent appropriation of water by one 
state. 

VI A state which proposes new works (construction, di­
version etc.) or change of previously existing use 
of water which might affect utilization of the 
water by another state must first consult with the 
other state. In case agreement is not reached 
through such consultation, the states concerned 
should seek the advice of a technical commission; 
and if this does not lead to agreement, resort 
should be had to arbitration. 

VII Preventable pollution of water in one state which 
does substantial injury to another state renders the 
former state responsible for the damage done. 

VIII So far as possible, riparian states should join with 
each other to make full utiHzation of the waters of 
a river both from the viewpoint of the river basin 
as an integrated whole, and from the viewpoint of 
the widest variety of uses of the water, ::~o as to 
assure the greatest benefit to all. 

* ** * 
(3) The Inter-American Bar Association 

This As::~ociation at its Conference in November, 1957, gave 
consideration to principles of Jaw governing systems of inter­

http:Association.73
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national waters and adopted a resolution calling for the estab­
lishment of a committee to examine the subject further and 
prepare a report for its next Conference. The resolution also 
set forth a statement of principles as follows: 711 

TENTH CONFERENCE OF THE 
INTER-AMERICAN BAR ASSOCIATION 

Buenos Aires, November 19, 1957 

RESOLUTION 

[ADOPTED BY UNANIMOUS VOTE BY THE FIRST COM­
MITTEE OF TilE TENTH CONFERENCE, AND APPROVED 
WITHOUT DISSENT BY THE EXECUTIVE COUNCIL AND 
THE PLENARY SESSION OF THE INTER-AMERICAN 
BAR ASSOCIATION.) 

THE TENTH CONFERENCE OF THE INTER­
AMERICAN BAR ASSOCIATION 

RESOLVES 

I. That th!' following general principles, which form part of 
existing international law, are applicable to every water-course 
or sy~tem of rh·!'rs or lakes (non-maritime waters) which may 
traverse or divirle the territory of two or more states; such a 
system will be referred to hereimfter as a "system of int€r­
nat ional waters". 

1. EYery state having under its jurisdiction a part of a 
sy~tem of international waters, has the right to make use 
of the waters th!'reof insofar as such use does not affect 
adver~rl.v the equal right of the states having under their 
jurif'oietion other parts of the system. 
2. States having under their jurisdiction a part of a sys­
tem of international waters are under a duty, in the ap­
plication of the principle of equality of rights, to recognize 
the ri!rht of the other states having jurisdiction over a part 
of the system to share the benefits of the system taking as 
the basis the right of each state to the maintenance of 
the status of its existing beneficial uses and to enjoy, ac­
cording to the relative needs of the respective states, the 
benefits of future developments. In cases where agreement 
cannot be reached the st.'ltes should submit their differences 
to an international court or an arbitral commission. 
3. States having under their jurisdiction part of a sys­
tem of international waters are under a duty to refrain 
from making changes in the existing regime that might 

75 The proceedings have not yet been published. 
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affect adversely the advantageous use oy one ?r .mo_re .ot~er 
States having a part of the system under their JUn~dictiOn 
except in accordance with: Ji) an ~~reement w.Ith the 
state or states affected or (n) a decision of an mterna­
tional court or arbitral commission. 
4. The foregoing principles do. not alter t~e norm of 
international law that if the terntory over which flow the 
waters of an international system is of such a nature as 
to provide a particular benefit, ~hat. b~ne~t . may be en­
joyed exclusively by the state havmg JUnsd~ction over. that 
territory, it being understood that such enjoyment will be 
in conformity with principle 3. 

* * * * 
VIII. Conclusions Regarding Principles of Customary 

International Law Governing Systems of 
International Waters 

It is believ!'d that any examination, such as the foregoing, 
of the sources of international law demonstrates that there are 
principles of international law governing systems of interna­
tional waters in the sense that if issues with regard thereto 
were to be posed before an international tribunal it would pro­
nounce judgment in accordance with such principles. . 

Bearing in mind that as used in this study "system of m­
ternational waters" refers to an inland watercourse ~r la~e, 
with its tributaries and distributaries any part of wh1ch hes 
within the jurisdiction of two or more states, and "riparian" 
and "co-riparian" refer to states having jurisdiction over parts 
of the !'ame ~rstem of international waters-it is believed that 
an internal ional tribunal would deduce the applicable principles 
of international law to be along the following lines: 

1. A riparian has the sovereign right to make maxi~u!ll 
use of the part of a system o~ international wat~rs WJ!hm 
its jurisdiction, consistent With the correspondmg nght 
of each co-riparian. 

Comment: The doctrine of sovereignty is a fundamental 
tenet of the world community of states as it presently exists. 
Sovereignty exists and it is absolute in the sen~e that. each 
state has exclmdve jurisdiction and control over Its terntory. 
Each state po~~esses equal rights on either side of a boundary 
line. Thu~ riparians each possess the right of exclusive juris­
diction and control over the part of a system of international 
waters in thPir territory, and these rights reciprocally restrict 
the freedom of action of the others. '! 

, I 

i 
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2(a) Riparians are entitled to share in the use and 
benefits of a system of international waters on a just and 
reasonable basis. 

(b) In determining what is just and reasonable, ac­
count is to be taken of rights arising out of 

( 1) agreements 
(2) judgments and awards, and 
(3) established lawful and beneficial uses; 

and of other considerations such as 
(4) the development of the system that has already 

taken place and the possible future development, 
in the light of what is a reasonable use of the 
water by each riparian, 

(5) the extent of the dependence of each riparian 
upon the waters in question, and 

(6) comparison of the economic and social gains ac­
cruing, from the various posRihle uses of the 
waters in question, to each riparian and to the 
entire area dependent upon the waters in ques­
tion. 

Cn111111rnt: The foreJ.roinJ.r is an attempt to formulate the 
fnctor~ which would be considered in applying the doctrine of 
"equitable npport ionment" because whatever the situation­
whrther in ne!r<Jtiation or before a tribunal- more R'Uidance is 
nrerlrd than i~ containrd in the words "equitable apportion­
ment"'. Other factor~ could doubtless be included. 

Perhap~ an additional factor would be that the order of 
priority of uses of a particular system would be the relative 
importancr of the po~~ible different uses to the international 
area served by the Rystem. It is doubtful that a statement 
of priority among usrs of water for all systems could be made 
a~ a mattPr of exi~ting law. On some systems the navigational 
u~r i~ of paramount importance; on others irrigation would 
~urely l'ome next after drinking and domestic uses. 

It is believed that exi!'tinR' law gives priority to factors 1-3 
in the order named, but not to other factors. Even so _iLmay 
lw difficult to balance the various factors because they" would 
han• different weights in different situations. For example, one 
riparian may have delayed developing uses of the part of a 
~y~tem in its trrritory much behind another riparian. On the 
one hand, the lattrr shoulrl not have its investment impaired by 
subsequent u~es by the former; on the other hand, the former 
~hould not be dPprived of the opportunity for its own develop­
ment. In such a situation the benefits accruing to the latter 
under the priority factors would be taken into account in de­
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termininR" the just and reasonable apportionment of the total 
posRible uses and benefits of the system. The balancing of 
rights with the obtention of maximum benefits to all riparians 
in most situations can probably only be done by joint planning 
and/or construction with agreed distribution of benefits, e.g. 
irrigation and power. 

3(a) A riparian which proposes to make, or allow, a 
change in the existing regime of a system of international 
waters which could interfere with the realization hy a 
co-riparian of its right to share on a just and reasonable 
basis in the use and benefits of the system, is under a duty 
to give the co-riparian an opportunity to object. 

(b) If the co-riparian, in good faith, objects and dem­
onstrates its willingness to reach a prompt and just .~nlu­
tion by the pacific means envisaged in Article 33 ( 1) of t!1P. 
Charter of the United Nations, a riparian is under a rluty 
to refrain from making, or allowing, such change, prncling 
agreement or other solution. 

Co111mrnl: It Reems clear that there is no rule of interna­
tional law that a riparian must have the conRent of co-riparians 
a::~ a condition precedent to the use and development within its 
territory of a ::~ystem of international waters. In other words, 
a co-riparian does not have what in effect would amount to a 
veto over changes in the system. 

However, in current international practice no riparian goes 
ahead with exploitation of its part of a system when a co­
riparian may possibly be adversely affected, without consulting 
the lattPr and coming to an understanding with it. It is to be 
noted that the latter's consent need not be expressly given; 
having been gh·en an opportunity to object, its silence may be 
taken as consent. If a co-riparian frivolously objects that injury 
may JlO!I!~ihly be caused in its territory, the riparian has the 
power to proceed. The crux of this aspect of the matter iR that 
friendly ::~tales desirous of conducting their mutual relations in 
good faith under the rule of law do in fact "seek solution by 
negotiation. enquiry, mediation, conciliation, arbitration, judi­
cial settlement, resort to regional agencies or arrangements, or 
other peaceful means of their own choice" as envisaged in 
Article 33(1) of the United Nations Charter. 

Riparian!l are alRo doubtlessly motivated to seek agreement 
because of n•cognition that under the international law of re­
spon!'libility of l'ltates, a riparian which alters the character of 
the bed or flow of a system of international waters is responsi­
ble if injury is thereby caused to a co-riparian. The concept 
of injury in international law is very complex; and it is t:lifficult 
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to set an absolute limit beyond which the injury is sufficient to 
provide legitimate grounds for opposing action taken by a 
riparian. 1\loreover, responsibility means a duty to make repa- · 
ration for an injury; and reparation may consist of pecuniary 
or specific restitution, specific performance, monetary damages, 
or some combination of these. It might be a vast responsibility 
to make pecuniary reparation or restore a status quo. Conse­
quently, it is \·ery important that riparians come to an agree­
ment in ad\·ance, so that such responsibility would not arise. 
Their agreement upon the distribution of benefits is in effect 
an indemnification in advance. 

1 

UNITED NATIONS Distr. 

ECONOMIC 
GENERAL 

AND 
E/3114 
1 May 1958 

SOCIAL COUNCIL ORIGINAL: ENGLISH 

Twenty-fifth session 
Item 5 (b) 

ECONOMIC DEVELOPMENT OF 
UNDER-DEVELOPED COUNTRIES 

WATER RESOURCES 

Re'"f)Tt of the Economic Committee 

1. The Economic Committee, under the chairmanship of Mr. 
Costa P . Caranicas (Greece), Second Vice-President of the 
Council, considered at its 236th and 237th meetings on 30 April 
and 1 May 1958 (E/AC.6/SR.236-237) item 5 (b) of the 
Council's agenda (Economic development of under-developed 
countries: (b) water resources), which was referred to it by 
the Council at its 1016th meeting, held on 28 April 1958 
(E/SR.1016). 

2. The Committee had before it the following documents: 
E/3058, E/3066, E/3070 and E/3071. 

It also received a draft resolution by Mexico, the Nether­
lands, United States and Yugoslavia (E/AC.6/L.205); and a 
note by the Secretary-General on financial implications 
(E/AC.6/L.205/Add.1). . 

3. The Committee decided, by 16 votes to none with 1 absten­
tion, to recommend the following draft resolution for adoption 
by the Council : 

Water Resources 

The Economic and Social Council, 

Recalling resolutions 417 (XIV), 533 (XVIII) and 599 
(XXI), 

I 

Commends the Secretary-General and the specialized agencies 
River Basin Development (E/3066) which brings together basic 
inforrr.atton on and principles of integrated river basin plan­
ning and development, 

r' 
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Call.' the Report and its recommendations to the attention of 
Member Governments and the appropriate specialized agencies, 

Notes with interest the efforts being made to formulate legal 
principlrs applicable to users of international rivers, particu­
larly those referred to in chapter 4 of the Report. 

II 

Commend.~ the Secretary-General and the World Meteorologi­
cal Organization for the Report A Preliminary Inquiry on Ex­
isting Hydrologic Services (E/3070), 

Nofrs the recommendations with respect to the functions of 
the 'Yorld Meteorological Organization in the field of hydrology, 

I11ritcs the World Meteorological Organization to consider the 
report and take appropriate action thereon, bearing in mind the 
discussion at the twenty-fifth session of the Economic and 
Social Council and the necessity of avoiding duplication with 
the work of the United Nations and specialized agencies. 

III 

Commends the Secretary-General for the Report lVater for 
Indw:trial Use (E/3058), as a helpful contribution to a better 
understanding of this important and growing problem, 

Callll the Report to the attention of Member Governments 
and the appropriate specialized agencies, 

Calls l"pecial attention to the importance of water pollution 
abatement, particularly in industrialized countries and of pre­
venting " ·ater pollution in countries in the early stages of in­
dustrinlizntion nnd in this connexion recommends that the ex­
prrience of the Economic Commission for Europe and co­
operatinR" specinlized agencies be taken into account. 

IV 

Notes the Rrport of the Secretary-General concerning Inter­
.talional Co-operation with Respect to Water Resou1·ce.~ Ve­
velopment (E/3071) including the useful activities of the 
Regional Economic Commissions set forth in chapter III. 

Commends the Panel of Experts for its report on Integrated 
for their co-operation in carrying forward their series of 
consultations on water resources problems, 
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Requests the Secretary-General to take appropriate measures 
for the establishment within the Secretariat, of a centre to 
promote co-ordinated efforts for the development of water re­
sources and, for that purpose, to facilitate co-ordination in the 
collection of information on such resources and their uses, 

Further requests the Secretary-General to give proper con­
sideration to applications by Governments for assistance in the 
development of river basins, including the joint development of 
international rivers, 

Endorses the recommendation of the Panel of Experts on 
Integrated River Basin Development relating to water resources 
that the United Nations and the specialized agencies pay 
special attention to stimulating and facilitating the interna­
tional flow of information including that developed by non­
governmental organizations, in consultative status with the 
United Nations, 

Requests the Secretary-General and the specialized agencies 
to keep the inter-related problems of water resources under con­
tinuous review, and to this end to develop a programme of 
studies relating to such problems, giving priority for concerted 
action to the questions enumerated in chapter IV of document 
E/3071, and to integrate river basin development; and to report 
to the twenty-ninth session of the Council on progress achieved 
at the national and international level in regard to the above 
items including appropriate recommendations concerning fur­
ther action which might be taken by the Council and the 
specialized agencies, 

Invites Members of the United Nations to pay appropriate 
attention ·to water resources questions in their country pro­
grammes, and for regional or inter-regional projects, both in 
connexion with the United Nations Expanded Technical Assist­
ance Programme and in programmes developed through other 
multi-lateral or through bilateral arrangements. 

Ul'"' 
l 

I 
! 
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international rivers only do so to a small portion of all 
~~obal coastal waters. The abandoning of the notion of 

mternatwnal dramage area" implied the abandoning 
of ,the redundant notion of '' basin States ", though 
sucn a notiOn might have been relevant if it had been 
decided to retain a definition of " enclosed seas " . 

(c) By :· jurisdiction of a State " is meant the territorial juris­
diction of the State, and this covers, apart from the land-area 
also that part of the adjacent maritime waters and conti~ 
nez:tal shelf over which it has, in accordance with the rules 
of mternatwnallaw, jurisdiction. 

(d) T_he second part of the definition is enumerative ; it in­
dicates the more significant methods and wavs bv which 
maritiJ?e waters (both coastal a~d those of the high seas) 
are po~u~~d _; the refe_:ence to ships Is not meant to include 
t~e. Junscuctron of a ::,tate over ships flying its flag on the 
hrgn seas. 

(e) To t?e extent _that polluting agents are carried into the sea 
by nvers fo~g -part of an international drainage area, the 
present worctmg or the second part of this paragraph makes 
it clear that a " land-locked" basin State of such river could 
also. in theory be held responsible for damage caused to the 
marm~ envrronment or to the rights of another State, if the 
pollutron on151nates in the former State. The majority 
of the Commutee felt that if the land-locked State involved 
could prove in such a case that it has complied with the 
pollution-control~ rules set up by common agreement be­
twee~ the J;>~m~::,~~t.es o~ an international drainage area, the 
question of Its liability tor damage caused outside this area 
could not arise. 

Article II 
T~ng into account ail relevant factors referred to in Article 

III, a ::,tate 

(a) s~all prevent_ any ne~ form of continental sea-water pollu­
tion or any mc~ease m. the degree of existing continental 
~ea-water _pollutwn which would cause substantial injury 
~n the t~mtory of another State or to any of its rights under 
mternatwnal law or to the marine environment, and 

(b) shall take all reasonable measures to abate existing conti­
nental sea-water pollution to such an extent that no sub­

:MARINE POLLUTION 

stantial injury of the kind referred to in paragraph (a) is 
caused. 

Comments: 
(a) This Article corresponds with Article X of the Helsinki 

Rules and its most striking deviation from the text of this 
last Article is replacing in paragraph (b) the word " should " 
by " shall ", thus making it an obligation to " take all 
reasonable measures to abate existing pollutions. Long 
discussions have preceded this fundamental change. The 
continuing abuse made of the sea by using it as the most 
convenient and cheapest garbage dump and waste-disposal 
area available for sometimes extremely dangerous materials, 
has brought the Committee to the conclusion that it must 
make it an obligation to take measures to stop fouling sea­
water. Indeed, in view of the rapidly deteriorating quality 
of sea-water, it would be out of place to do no more than 
reco:rnmend the abatement of existing pollution. 

By stating that with respect to existing pollution it suffices 
to take measures '>vhich can be considered " reasonable ". 
the Committee took into account that it is in general much 
more complicated to cope effectively with existing than with 
future pollution. ­

(b) As the concept of" international drainage" basin for various 
reasons had been dropped, it became necessary to formulate 
differently the area to be protected against substantial 
injury on penalty of becoming liable for damages. caused. 
There is now more and more support for the philosophy 
according to which maritime waters need general protection, 
as they constitute-apart from narrow lanes near the 
coasts-a sort of global resource, and the flora and fauna 
living in these massive quantities of waters must be pro­
tected in the .interest of ail. It was therefore decided to 
introduce an innovation, consisting of the establishment 
of the obligation to protect " marine environment " . This 
term which is widely used in publications dealing with the 
wholesomeness of sea-waters, defines sufficiently for the 
purpose of the present rules the living organis.ms in maritime 
waters that need to be protected. Althougn protection of 
"marine environment" will normally also result in the pro­
tection of the " rights " of States-as laid down in conven­
tional and customary international law-there are situations 
imagineable where, without substantial injury to the marine 
environment, such rights may be infringed. For this reason 
these rights had to be mentioned specifically. The sugges­

http:organis.ms
http:J;>~m~::,~~t.es
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~ion to repl<~:ce the word " right " by " interest " was re­
Jected as thi~ last word was considered to be too 
and thus leadmg too easily to disputes. vague 

(c) ~s the principle of equitable utilization was not maintained 
m the present rules, the opening phrase of Article X of the 
Helsinki Rules had to be modified slightly. 

Article III 
(a) States should establish, as soon as possible, international 

standar~ for the co:r:trol of . sea-water pollution, having 
regard ,o all relevant ractors, mcluding the following :­

-the ~eo~aphy and ~ydrography of the area (inland waters, 
te;ntonal sea, contiguous zone and continental shelf) · 

~limatoiog1cal conditions · ' 
-quality and composition ~f affected sea waters · 
-the conservation of the maritime environment '(flora and 

fauna) ; 
the resources of the sea-bed and the subsoil and their 
econoxmc value for present and potential users · 

-the recreational facilities of the coastal area . . 
-the past, present and future utilization of the coastal area 

and sea water; 
the economic and social needs of the (coastal) Stat · _
volved; es m 

-the existenc.e of altern~tive means for waste disposal ; 
-the adaptation of detnmental changes to beneficial human 

uses; 
-the avoidance of unnecessary waste-disposal; 

(b) Until. s.u~h standards are established, the existence of sub­
~tantial m]ury from pollution shall be determined by takin 
m~o e<?ns1~erat10n all relevant factors, including thos~ 
reterrea to m paragraph (a). 

(c) !Jle. weight to b~ given to each factor is to be determined by 
1fts 1mponance m comparison with that of other relevant 
actors. • 

Comments: 
(a) Alth?ug:h this .1-\.rticle is in fact a replica of Article V of the 

Helsinki Rules, the principle of " equitable utilization " 
has not .been taken over. A majority of the Committee 
felt that 1t w~ y..et too early to study and express an opinion 
on, the question whether ,States might claim an " equitable 
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i: 
·· I 

inside or outside the limits of national jurisdiction of another n share " of the beneficial uses of maritime waters, whether 
<I 

State. ·i 
.I(b) The fundamental modification introduced into this _\rticie 

concerns the recommendation that States establish, without I 
delay, standards to determine what constitutes sea water ,i 

pollution. If such standards could be agreed upon, problems 
concerning the liability for damages caused by pollution 
would be reduced considerably ; in fact, the establishment 
in itself of such standards would contribute greatly to the .f 
prevention of new, and abatement of existing pollution. 
The setting-up of standards is thought to be panicuiarly 
appropriate for waters of enclosed seas (e.g., Baltic-Adriatic 
Sea) and oi semi-enclosed seas, in the waters of which a 
limited number of States are directly and economically 
interested owing to their geographical position (example 
in Europe : the North Sea). 

As to the standards themselves the following three 
categories require consideration : 

(i) polluting agents-which constitute a world-wide danger 
-such as lead, mercury and DDT ; 

(ii) polluting-agents-which although constituting a world­
wide danger-might be discharged into the sea in re­
stricted quantities ; 

(iii) polluting agents-causing pollution in a restricted 
area only and the admissible quantities of which have 
to be determined by the States directly involved, taking 
into account the factors enumerated in this Article and 
the rule laid down in paragraph (c). 

(c) The factors which deserve particular attention for setting up 
standards proper-and for the standardization of the methods 
to be used. for this purpose-differ from those set out in 
Article V of the Helsinki Rules mainly for technical reasons. 
Advice was obtained from technical experts with regard to 
the composition and formulation of the factors. The list of 
factors is not exhaustive, but is considered to contain all 
principal factors which ought to be taken into account. 

(d) Experience has shown that the establishment of standards, 
even if all interested parties are willing to co-operate in 
this work, will unavoidably take a considerable time. Con­
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sequently, it was felt necessary for reasons of fairness to 
~tro~uce paragraph (b) of this Article, dealing with the 
liability for pollunon damage occurring before the establish­
ment of the standards. 

Article IV 
When it is contended that the conduct of a State is not in 

accordance with its obligations under these Articles, that State 
shall promptly enter into negotiations with the complainant with a 
view to reaching a solution that is equitable under the circumstances. 

Comments: 
T~s Article, whl,ch r~fie~ts the contents of the second paragraph 

of Art1cle XI of the Helsmki Rules, was added to the present rules 
?ecause si~u~tions in ~hich Article V will be applicable and result 
m successm1 legal act10ns would orobably be rare. It must be 
realized that in fact the potential efficacy of Article V is restricted 
as long as international standards as envisaged in Article III have 
not been set up. 

Conscious of this situation the Committee decided to insert 
the obligatioJ:?- now set fo~~ ~ Article IV ; it corresponds perfectly 
wtth the spmt of the Hetsmki Rules. In fact, the present .'-ll"ticle 
s~ems to constitute the. most r.ealistic approach for overcoming the 
difficulty m unplementmg .A...rt1cle V. The text as now established 
provides for the possibility that an international body, which need 
not necessarily be a governmental one, can assail a State which is 
thought to be acting in a way contrary to the new Articles. 

_,Although Article IV refers to all obligations laid down in the 
present Articles, it is hoped that it will in particular promote 
stutties and discussions leading to the establishment of the standards 
referred to in .-\rticle III. In connection with this Article and with 
a view to further the desirable co-operation between States, it was 
suggested to elaborate another rule stating the necessity to set up 
appropnate. procedures for marine pollution control. Although 
this suggest10n. was largely supported, it was felt that the question 
should be left m abeyance until more was known as to the various 
technical aspects involved. 

Article V 
In .the case of violation of the rules in Article II, the State 

resp~:>r~Slble shall cease the. wrongful conduct and shall . compensate 
the m]ured State for the IDJury that has been caused to it. 

Comment: 
(a) Since ,'-\.rticle II contains a similar obligation in respect to 

the prevention of new pollution and the abatement of 
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existing pollution, there w~re n?t sufficient convi!lcmg 
grounds for maintaining a distmct10n between remedies. m 
case of violation of the obligation to prevent new pollut10n 
and that of abating existing pollu~o~. ~n . fact, ~~ the 
pollution scourge, whether ne~ or e~tmg, 1s to be aoated 
properly and effectively on the mternat10nallevel, there must 
be a rule pursuant to which States, in whose . ~err:t~nes 
pollution that causes or is likely to cause substannal ~Jury 
originates, are requrred to cease the ~ongful conduct , and 
it is only fair that, where such pollution has already caused 
such injuries, the States whi~h ~ave suffered theretrom are 
entitled to receive compensation m one form or another. 

(b) The demand to cease the wrongful conduct may and islikely 
to come from States which have a direct mterest I? the 
maritime waters that suffer from the pollution. As ~?. ~he 
case of Article IV, attention was given also to the poss1~ility 
that such demands may be made by a worid~wtde or reg10nai 
organisation entrusted with the st~dy of enVlronmental prob­
lems and their solution ; no defirute. conclUSlon was reached 
on the question whether compensat1on will be due-and .to 
whom-m cases where pollution has caused substant1al 
injuries to the marine environment-at-large or whether 
in such cases it suffices to cla1m that the wrongtul conduct 
is brought to an end. 

Article VI · · ki
In case of a dispute, Articles XXXI to XXXVII of the Helsm 

Rules are, .;o far as may be, applicable. 

Com~~~t~~e reasons set out in respect of Article VIII of the Flood 
Control Rules the Committee decided to include here .the sa~e 
Article. Article XXX of the Helsinki Rules, however, 1s ~ot ;m­
cluded as .Article IV of these present rules impresses the obligation 
to try 'to settle disputes by negotiation. 

iReference documentation . . i 

There are several international treaties and conv;ntions as well ; ~ 

as studies and publications dealing with different proolems ~on~em­ ! 

ing marine pollution. The fo~o~g li~t js a~ attempt to mdicate 
!~ 

the most essential documentat10n m this neld . 

1. The four Conventions of the Law of the Sea adopted in Geneva 

1958. . f th S b Oil2. Convention on the Prevention of the Pollution o e ea Y , 
London 1954, amended 1962 and 1969. 
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3. International Convention on Civil Liability for Oil P~Hution 
Damage, Brussels 1969. . 

4. Intei"?ational Con_vention relating to Intervention on the High 
Seas m Cas~ of O_il Pollution Casualties, Brussels 1969. 

5. North Sea F1shenes Convention, 1882. 
6. ~onvention _for the ~revention of Maritime Pollution bv dump­

mg from ships and arrcraftin the North Sea, Oslo 1971· and 
7. Agreement tor Co-operation in dealing with Pollution' of the 

North Sea by Oil, 1969. 

Examples from municipal legislation : 
~- The C:madian Arctic Water Pollution Prevention Act, 1969. 
.... The Fmrush Law on the Prevention of Pollution of the Sea, 1965. 

Other Documentation : 
!. The Se~ ; Prevention and Control of .Yiari..ne Pollution, Report 

of the ::::ecretary~General, ECOSOC Doc. E /500311971. 
2. The ~egal Impilcanons of the Disposal of Radioactive Waste 

mto tne Sea, IAEA(DGiWDBjL i9/14.6.1963. 
3. Prep~at_ory reports and other documents inter alia of: 

- T~cnrucal Conference on Marine Pollution and its Effects on 
Llvmg Res~urces an~ Fishing, FAO Rome 1970 ; 

-Uruted Nanons Conterence on Human Environment Stock­
holm 1972; ' 

-the Third United Nations Conference on the Law of the Sea
1973; . . • 

-International Conference on Pollution by Ships, IMCO 1973. 

EXTRA-TERRITORIAL APPLICATION 
of 

RESTRICTIVE TRADE LEGISLATION 
(including .-lllti-Trust Legislation) 

) 
l 

MONDAY. AUGUST 21st, 1972, at 2.30 p.m. 

Chairman : Professor Y. LoussoUARN. I 
Professor G. van Heeke (Belgium; Chairman of the Committee): IThis is the fifth report of the Committee on the Extra-territorial 

Application of Restrictive Trade Legislation. :l At The Hague Conference two years ago, a Resolution was Jadopted containing four recommendations on the Settlement of 
Disputes concerning .-lllti-Trust matters. il

With respect to principles of law to be applied in resolving ' 
international disputes or the extra-territorial applicaiion of anti­
trust law, the discussions at The Hague Conference have, as a result 
of that Committee, tried to clarify the two basic concepts of" con­
duct " within a territory and " effects " of conduct as factors con­
ferring jurisdiction. 

The method chosen by the Committee for that purpose was to . ' discuss seven typical fact situations. Mr. Hunter will report on that ~: 
part of the work and I am confident that you will find the discussion ' 
interesting and helpful. ti 

Without wishing in any way to steal the show from the Rap­
porteur, I would like to emphasize that the general result of the 
Committee's discussions was a clear preference for basing jurisdic­
tion on conduct rather than on effects. The notion of conduct has ,l however been refined · as you will see in Article 4 of the proposed 
Resolution. The recent decision of the Court of Justice of the 
European Communities in the Dyestuffs Cases would seem to be 
based on the same sort of thinking. 

The questions whether effects cannot, in certain situations, be a 
basis of jurisdiction although there is no conduct within the territory, 
gave rise to a divergence of views within the Committee. You will .,··' 
find it described on pages 157-158 of the Report and in the com­
ment to the proposed Article 6. 

Another introductory remark I wish to make is to remind you 
that the subject matter to which the proposed principles are intended 
to apply is restricted to the quasi-penal or administrative aspect of 
anti-trust enforcement and is not concerned with private remedies. 
This is clearly stated in the proposed Article 1 and it \vill be im­
portant to keep it in mind during the discussion. 

(107) 


