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TUESDAY, DECEMBER 31ST, 1974 

at 2.15 p.m. 

Chairman : H. E. Dr. K. MATSUDAIRA 

Judge E. J. MANNER (Finland: Chairman of the Committee) : 
On behalf of the Committee on International Water Resources Law, 
I have the honour to present its report prepared for the New Delhi 
Conference. Before dealing with the material contents of the report, 
I would like to point out certain questions concerning the work of 
the Committee. 

The Committee on International Water Resources Law has its 
roots in the recommendation of the 1966 Helsinki Conference 
which, when adopting the report of the previous Committee on the 
Uses of Waters of International Rivers containing the well-known 
Helsinki Rules, considered it necessary to have a new Committee 
established to work on the numerous legal problems in the field of 
International Waters still unregulated. The new Committee consists 
of some forty members and alternates, representing nearly twenty 
Branches of the !.L.A. 

Already at the beginning of its work in 1967 the Committee 
created the working groups in order to cover the vast area of differ­
ent legal and practical problems included in its terms of reference. 
The working groups have been dealing with the following topics: 

Navigation ; 
Underground Waters; 
Pollution of Coastal Areas and Enclosed Seas ; 
Relationship of Waters to other Natural Resources; 
General Uses of Waters; and 
Administration and Management of International Waters. 
The results of the work of the Committee have earlier been 

presented to the three previous Conferences : at Buenos Aires in 
1968, at The Hague in 1970 and at the New York Conference in 1972. 
The first two reports of the Committee. described mainly 
organization of its work and contained detailed analysis of its terms 
of reference. The report prepared for the New York Conference 
dealt already with matters of substance and contained Draft 
Articles on Flood Control with commentary as well as Draft Articles 
on Marine Pollution of Continental Origin, also with commentary. 
When approving these two sets of Articles, the Conference requested 
in its resolution that the Articles on Flood Control be submitted, 
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through the· Secretary General . of the U.N.•. to the I~temational 
Law Commission, and .th~cles on Manne Pollu_tion ~ be 
forwarded, for purposes .Jf information, to the Umted Nauons 
and other internationa.hl>tganisations concerned. 

These two requ~ -proposed by the Committee were based u~n 
considerations which concern the need for closer co-operatlon 
between international organizations dealing with the development 
and codification of the international law of waters. 

During its work the Committee has become aware of the increas­
ing interest shown by the World community and different govern­
mental and non-governmental organizati~ns in the legal .an~ other 
problems connected with the exploration and explmtation of 
water resources. The utmost importance of these resources to man­
kind and the need to promote their just and equitable sharing has 
become more and more evident to us. These aspects have led the 
Committee to follow, as closely as possible, the activities of different 
international bodies such as U.N., UNESCO, FAO, IMCO, WHO, 
ECE, ECAFE (now ESCAP), the Asian-African Legal Consultative 
Committee and other similar regional organs, as well as the work of 
certain international conferences and meetings of which the 1972 
Stockholm Conference on Environment should be particularly 
mentioned. The !LA Committee on International Water Resources 
Law has also succeeded in establishing close and continuous con­
nections with FAO IMCO and UNESCO as well as with some non­
governmental or~ations, such as the International Association 
for Water Law. The Headquarters of the ~LA has_also fumis~ed 
the Committee with documents and other information concermng 
the work carried out within this field by other bodies. All these 
connections and· the information received are most important with 
regard to the work of the Committee ~ot ?nlY b_y increas~g its 
knowledge and expertise but also by making 1t poss~ble to avmd the 
overlapping of work and unnecess~ con~o~erues be~wee~ the 
Committee and other interested bodies. A similar co-ordination of 
work is, of course, necessary even within the ILA itself, especially 
between the ILA Committees on International Water Resources 
Law and on Conservation of the Environment. . 

Of particular importance for the work of the Comrmttee on 
International Water Resources Law and, of course, for the Asso­
ciation as a whole, is however the U.N. Resolution 2669 (JL"'{V) 
adopted by the General Assembly in 1970. In this r~olution . the 
General Assembly considered it necessary that the Umted Na~ons 
should take care of the development of the Law of International 
Waters and recommended that the International Law Commission 
should, as the first step, take up the study of the law o~ the no_n­
navigable uses of international w~terc~urses with a VIew. to 1ts 
progressive development and codification. Furthermore, It was 
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understood in this connection that also non-governmental studies 
on this subject should be taken into account by ILC in its· con­
sideration of the topic. This means that studies carried out and/ 
texts prepared and adopted by this Association on the subjectJ 
of international watercourses will be used by ILC as a basis for 
its studies. . 

After a period of preparation the ILC has this year taken up­
its work on the Law of International Watercourses and as.a first 
step established a sub-committee for that purpose. Having adopted 
its report, the ILC appointed Ambassador Kearney (U.S.A.) ­
as Rapporteur for the topic and included a chapter on the Law 
of Non-navigational Uses of International Watercourses in its 
report to the U.N. General Assembly. The ILC also approved a 
suggestion that the Secretary-General of the U.N. should be re­
9uested. to "a~vise all _international organizations that are engaged 
m studies of mternational watercourses of the legal work being· 
carried ou by the Commission and to request their co-operation 
in this work, particularly by designating an officer or officers of 
those organizations to serve as the channel of information and 
co-operation:·. It should be me~tioned that some steps have already 
been taken m order to establish the necessary contacts between: 
the International Law Commission and the !LACommittee on Inter-. 
national Water Resources. Law. ;. 

I . will now revert to the report of the Committee, which it. has. 
prepared for this Conference. The report falls into three· Parts of 
which Part I contains information about the work of the Committee 
since the 1972 Conference. Also topics which are studied and con­
sidered by the different working-groups but not yet ready for 
presentation to the Conference are concisely mentioned in Part I. 
P~ II contains a report, prepared by Dr. Henri Zurbrugg, on 

"Mamtenance and Improvement of Naturally Navigable Water­
ways Separating or Traversing several States". This report will be 
presented by its author, Dr. Zurbriigg, after my introduction. 

As to Part III of the report, which contains an "Intermediate 
Report on the Protection of Water Resources and Water Installa­
tions in Times of Armed Conflict", we have been informed that the 
Rapporteur, Professor J. Berber, unfortunately, is not, due to a 
serious illness, able to attend this Conference. The Committee very 
much regrets the illness of Professor Berber, which does not allow 
him to present this interesting and important study. I therefore 
would like to introduce also this part of our report and say a few 
words about its contents. 

Before doing so, I would like to take notice of the fact that the 
idea to take up a study of the question of Protection of Water 
Resources and Water Installations during times of war was also very 
close to the heart of our late Indian friend and colleague, Dr. 
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Krishna Rao. In 1969 he prep.r'ed on behalf of the Indian Govern­
ment a memorandum and ~'Draft Convention for the Protection of 
Dams, Dykes and other Structural Works: for Conservation of 
Water". This Draft did not, however, lead to an official proposal. 

Professor Berber suggested that a similar topic should be included 
in the Working Programme of the· !LA .Committee on Inter­
national Water Resources Law. The Committee agreed, and having 
discussed the preliminary report of Professor Berber at two meet­
ings, it now presents a new text revised by Professor Berber for 
discussion at this Conference. . 

After briefly analysing the report of Professor Berber, Judge 
Manner said that the Committee had not yet·taken a final position 
on the report but hoped it would lead to a useful discussion at the 
Conference. 

Dr. HENRI ZURBRUGG (Switzerland; Rapporteur on Navigation): 
The report submitted now for your attention deals with a selected 
problem connected with two main principles of international law 
governing the navigational use of rivers, whose natural navigable 
portion separates or traverses the territory of two or more States. 
These principles are : 

Freedom of navigation. 
Settlement by common agreement of all questions affecting 

navigation. 
· The legal aspects of freedom of navigation have been studied 
before the adoption of Chapter 4 of the Helsinki Rules, but no 
article has been drawn up on the second principle. Both principles 
are interdependent. The second one is of great importance and 
significance for the first one and vice-versa. Therefore, at the ILA 
Conference of 1966•) I expressed the hope that further studies 
would lead later on to the addition of such a principle in Chapter 4 
of the Helsinki Rules. In a preliminary study, submitted to the­
Committee at The Hague in 1970, I tried to draft this principle. 
But no unanimous agreement could be reached among the Com­
mittee members. In this connection Professor Eek proposed that a 
recommendation should be drafted along the following lines : 

(a) if a State wants to improve its section of an international 
navigable waterway, it should consult the co-riparian States; 

(b) in that case there is, on the part of the co-riparian States, a 
duty to negotiate. · 

This proposition has been taken into consideration by a revised 
study, which was distributed to .the members of the Committee 
before the Geneva meeting of April, 1974. 

•see Conference Report p. 469. 
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- I . would like to underline that . the scope of· this report is to 
complete. and not to change the Helsinki Rules; particularly it is 
out of ·the question to assume . any priority for navigation over 
conflicting non-navigational uses. Free navigation is not an un­
limited unrestricted legal right. The technical · and economical 
evolution of the last hundred years made it clear that navigational 
and non-navigational uses may interfere with· each other. The 
Helsinki Rules have drawn up freedom of navigation as follows : 

Article XIII 
"Subject to any limitations or qualifications referred to in 

these Chapters, each riparian State is entitled to enjoy rights 
of free navigation on the entire course of a river or lake". 

In his book "The Law of International Waterways", Professor 
Baxter, a former distinguished member of the I.L.A. Rivers Com­
mittee, states that maintenance and improvement of the waterway 
are matters ancillary to freedom of navigation. The same is applic­
able to the operation and inspection of navigational facilities, rules 
and regulations of navigation, pilotage and police, judicial settlement 
of disputes relative to navigation. Therefore, all these questions 
demand the collective attention of the riparian States. Everything 
must be settled on a uniform basis. The riparian States constitute. 
a community of interest. . . . · ­

According to the Permanent Court of International Justice in 
the River Oder Case, this community of interest in a navigable 
river becomes the basis of a common legal right. . . 

It is the general opinion of the Committee that it is not possible 
to make a clear distinction as to what should be considered as 
maintenance and what as improvement. But there was general 
agreement that a duty for each of the riparian States to maintain 
its section of an international navigable waterway in good order 
does exist. This duty was already recognized at the beginning 
of the 19th century and has been stated in Article 113 of the Final. 
Act of the Congress of Vienna and in Article 7 of Annex 168 of this 
Act. 

Of course, the obligation of maintenance is limited by the financial 
ability of the riparian State. Therefore, the Helsinki Rules have 
restated the obligation as follows: 

Article XVIII 
"Each riparian State is, to the extent of the means available,. 

or made available to it, required to maintain in good order 
that portion of the navigable course of a river or lake within 
its jurisdiction". 
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. A. State not fulfilling en~y its obligations of maintenance is 
liable for damage suffer.¥·by other riparian States. The due exe­
cution of the obli~~en does not entitle the involved State to 
impose unilaterally · ·charges on co-riparians' shipping using that 
waterway portion within its territory to pay the costs of main­
tenance. . · 

When the purpose .of hydraulic works is to increase the naviga• 
ability beyond what is really necessary for maintaining the water­
way in good order, it is !lo longer possible to .deny. any "fea~~,. 
of improvement. In this respect, the Comnnttee IS of the opnnon 
that a duty to undertake improvement works d~ not e~t .under 
international law except by treaty and would, m the opnnon of 
some members, be undesirable. · 

But on the other hand, no State is, as a rule, entitled to adopt a 
passiv~ attitude if the improvement can be a~t~ed only by 
executing works on. the terntory of two or more npanan States or 
on one only. Such an attitude would not be consistent with the 
concept of a comm~ty of in~er~st. This community requir~ ~ 
riparians to enter mto negoti~tions and to .co-operate. This 1s 
particularly true as to the shanng of costs of rmprovement. 

Finally, it must be emphasized that the reP_Ort s~bmitted for 
your discussion does not apply to canals or canalized nvers. 

FUrthermore I am well aware of the variety of literature at 
available in thls context in many different languages. But it was 
impossible for me to consult them all. I had to concentrate on those 
in German, French and English. As a conclusion, the Committee 
proposed the following articles for approval : 

1. A riparian State inten~g to und~rtake works t? ~p.rov~ ~e 
navigability of that portio~ of a ~ver or lake . w;tbiJ;11ts JuriS­
diction is under a duty to gtve notice to the co-npanan States. 

2. If these works are likely to affect adversely the navigational 
uses of one or more co-riparian States, any such co-riparian 
State may, within a reasonable time, request consultation. 
The concerned co-riparian States are then under a duty to 
negotiate. 

3. If a riparian State proposes that such works be undertaken in 
whole or in part in the territory of one or more other co­
riparian States, it must obtain the consent ?f ~e other co­
riparian State or States concerned. The co-npanan State or 
States from whom thiS consent is required are under a· duty to 
negotiate. 

The Committee feels that the Helsinki Rules should be supple­
mented by this proposition, e.g. by adding a new Article XVIIIbis 
to the said Rules. 
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-· Mr. F .. S. NARIMAN (India): The report ·of .the Committee on 
International Water. Resources Law has been. for me most instruc­
tive• . I. ha~e. however, a su~g~tion to make. regarding. Part II. 
As navtgational and non-naVIgational uses of. a river are not neces­
sarily sep~te but often converge, consultation should be imperative 
not only m respect of adverse effect on navigational uses, .but also 
where a na~gat:ional project of .one riparian ~tate adversely affects 
the non-naVIgational use of the nver by a co-nparian State. I would 
therefore, propose in clause 2 of the draft articles that the wor~ 
"or non-navigational" be added after the word "navigational" 
in the first line and before the word "uses". : . 

Mr. Justice.PRAKASH BA1IAnuR (Nepal): Before commenting on . 
the report, I should like to stress the importance of river navi­
gation to a geographically handicapped country like Nepal. The 
Committee seems to have relied mainly on the rivers of Europe 
and those too from the period of the Final Act of the Congress of 
Vienna of June 9th, 1815. As a matter of fact, in Europe the problem 
of river navigation acquired great importance in consequence 
of the Peace of Westphalia of 1648 which divided central Europe 
into a large number of States, some of which, by no means the 
smallest; lacked a sea coast. 
. The principal -and, in any event, the most economical means of 
'communications at the time was offered by the rivers which crossed 
the territory of several adjacent States and debouched into the sea. 
Consequently; the practice of States and the evolution of inter­
national law in the matter of transit are rooted. in the law relating 
to rivers and the regimes gradually established with a view to the 
utilization of these waterways on a footing of equality. 

The Peace of Paris of May 30th, 1814, conceived a regime 
applicable to the entire navigable portion of the Rhine, and the final 
·Act of the Congress of Vienna broadened and codified the principles. 
The Treaty of Paris· of 1856, which applied these principles to the 
Danube, declared these arrangements a part of the "Public Law of 
Europe" and some non-riparian States were also allowed to sit on 
the Commission. The regimes of international waterways sub­
ordinated the concept of national sovereignty to the . interests of 
the river community and the interest of the community of mankind 
(see Charles De Visscher, Le droit international des communicaJions 
pp. 11-12). . • 

The Statute of Barcelona 1921, granted freedom of navigation 
to the contracting States. But different bilateral and multilateral . 
treaties have also granted freedom of navigation to non-riparian 
States. Besides the treaties other useful and vital materials can be 
obtained from a careful study of the practice of States and the 
d~ons of jnternational bodies. The Commission of Enquiry 
appomted by the League of Nations Communications· and Transit 
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Committee held that Pol~ was not entitled to deny passage to 
the timber from U.S.s.R.· over the Niemen, although U.S.S.R. was 
not a party to the B~ona Convention. (See League of Nations 
Document C.386, .M.170; 1930. VIII, Geneva, Sept~ 5th, 1930.) 

The Romanian Government refused transit to 3,000 tons of 
petroleum products from Russia to Czechoslovakia. In the Romanian 
view the ·vital interests of the country would be affected by the 
unfair competition . from which Romanian petroleum products 
would suffer through importation into a third country of similar 
Russian products produced and sold under uneconomic conditio~ 
The Danube Commission contended that this sort of interpretation 
of Article 7 of the Barcelona Statute distorts the purpose of the 
provision and is contrary to the principle of freedom of transit 
embodied in the· Statute. In the face of protest from the other 
members of the Commission that such action was indefensible, the 
Romanian Government allowed transhipment of the consignment 
(Mance and Wheeler-"lnternational River and Canal Transport," 
p.68). Now let us turn to Asia. 

Until1920 the full import duty of 5 per cent was charged by the 
Sheikh of Bahrain. In 1932, the Bahrain Government levied as 
usual transit dues on the cargoes of the Saudi Arabian vessel S.S. 
Ahmedi. when · she passed in transit through the inland waterways 
part of Bahrain. This time the.Sa~ Gove~ent, ~?ugh not a 
contracting party to the Convention, mvoked It. The Bntish Govern­
ment did not challenge Saudi Arabia's right to invoke the pro­
visions and consequently abolished the transit dues completely 
and for ever (L.N.T.S. Vol. 170, p. 92:). Various duties were levied 
by · Transjordan (Mance-"International Road Transport, Postal, 
Electricity, and Miscellaneous Questions", p. 165, 187) on Iraqi 
goods in transit for the part of Haifa in Palestine before the advent 
of the Statute, in particular an inspection fee of one half of one per 
cent, and a tax of one shilling per gallon of petrol other than that in 
the tanks of vehicles. Mance points out that the principal features 
of the agreement signed by the Iraq Petroleum company on.Jan. 
31st 1931, with Transjordan was that under the influence of Bar­
celo~a no transit dues or taxes of any kind were levied on oil pumped 
through in transit. · 

.The same company on March 31st, 193l,signed similar agreements 
with Syria and Lebanon. These two countries were administered by 
France but,.though Francewasoneof thepartiestotheStatute, these 
countries were expressly excluded from the application of the pro­
visions of the Barcelona Convention and Statute. Here France 
seems to have recognized the right of . Iraq to claim the benefit 
of Barcelona even against non-contracting parties. 

Although many.La~ Ameri~ co~tries si_gned th; Conven~on,.: 
yet Chile alone ratified It. Notwithstanding theli' technical exclUSion, 
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~e effects C?f the rul~ adopted at Barcelona are distinctly visible in 
mt«:r-~encan transit relati~ns (A.].I.L., Vol. 21, p. 123). The 
BoliVla.Il ~ove~ent complamed that the Peruvian government 
w~ chargmg hig:h~ ;ates per mile for Bolivian traffic on Lake 
Titicaca, and BoliVIa mvoked the provisions of Barcelona. Though 
they were both non-contracting parties to the Barcelona Convention 
o_n December 15th, 1937, a Bolivian-Peruvian Mixed Commissio~ 
Signed_twen~-f.o~ draft agreements, among them a convention 
removmg discnmmatory traffic regulations on Lake Titicaca 
Articl~ 3_ of the Treaty of 19th November, 1937 created a Mixed 
Comnnssio~ ~rn:een Argentina and Bolivia for waterways and to 
see ~t disc~atory rates were not levied on one another's 
goods m transit. The Report of the Indus (Ran) Commission 
rev~als .that ~e Indian s~b-continent had accepted freedom of 
naVIgatior;t on mter-~tate nvers. The Commission in fact accepted 
the doctrine of eqwtable apportionment of waters of rivers. Ar­
range_ments made ~tween India and Afghanistan to facilitate the 
transit o! floated timber from Chitral to India on the Kunar and 
Assar ~vers ~~ugh Afghan ~erritory furnish illustrations of 
freedom of naVIgation on International rivers. · 

There are. n~erous bilateral and several multilateral treaties 
where the pnncples of freedom of navigation on international rivers 
have been mentioned as rights deriving from international law . 
These ri~hts have ~een invoked and conceded· even among Stat~ 
not parti;s to treaties. After a ~tchful scrutiny of the practice of 
Stat<;;>, Str <?sb?rne Mance (op. cJt. , p. 185) comes to the conclusion 
that the pnn~ple of fr~dom of transit has been almost universally 
accepted, notwithstanding that the Barcelona Convention has not 
been adhe_re_d to by any considerable number of States". 
. The ~pnnon of eminent publicists, the provisions of numerous 
mternational ~o~pacts, th~ body of case law and the practice 
:unong ~tates ~ndicate. th~t m the case of freedom of navigation on · 
~~ernational nvers this. VItal element is sufficiently present to place 
It m the category of eVIdence of customs (Prakash Bahadur, "Free 
Access to the Sea of Land-locked Countries in International Law 
and Practice':, Cornell Law School, Ithaca, N.Y., 1958) . . 
~e Commtttee concludes that co-riparians are under an obli­

. gation to co-operate. But as to how this obligation is to be dis­
ch~ t?e Committee is ~ent. Moreover, what remedies are 
availabl~ tf one or other. co-nparian State tries to evade its duty? 
Would It not be more P~<:?c~b~e to recommend to the parties 
to a~cept the compulsory Jurisdiction of the International Court of 
Justice <?r to reso_rt _to arbitra~on by regional organizations like the 
Econormc Commtsston for Asia and the Pacific and the like? In the 
ab~nce o~ enforcement machinery the so-called right of free navi­
~tion boils down to the category of .declaratory rights. 

. WATF.~souRcEs LAw 

.. I beg to differ from t1la "'iew of the Committee that maintenance 
and improvement ~ more or less the same thing. To me they are 
-not. One is lex latci'' and the other is lex ferenda. One denotes the 
status quo, the other. heralds innovation. Improvement or extension 
of the existing facilities are in proportion to the advancement of 
technology. The Committee also does not deal with inland and 
coastal ports : these are inseparable from other aspects of the 
problem. . . 

On the whole my impression is that we are not moving forward 
but are sliding back. This is so, particularly, when we come to 
application of the principle of freedom of navigation to non­
riparians and to the provision regarding enforcement. Some advance 
has already been made in both these fields, but I fear our narrow 
approach may demolish the foundation hitherto laid. 

Before I conclude, I want to bring to the notice of distinguished 
members that the world is shrinking. Man has already reached the 
moon and is making strides towards Mars and the planets. State 
frontiers have become like district boundaries of one World: Inter­
national law must keep pace with the times and play the role of a 
centripetal rather than a centrifugal force. 

. Mr. JusticeS. RANGARAJAN (India): Article XIII of the Helsinki 
Rules which dealS with the right of free navig!ltion on the entire 
course of a river or a lake makes it subject to any limitations or 
qualifications referred to in. the concerned· chapters. As a matter of 
terminology, it may be wiser to adopt one which will not lead to any 
misunderstanding of this right itself. The · terms in which this 
principle was explained by the Permanent Court of Internationl 
Justice in the River Oder case make it quite clear that a solution 
of this problem was sought, "not ~ the idea of a right o~ passage 
in favour of upstream States but m that of a commuruty of all 
riparian States". The Court also emphasised the perfect equality 
of all the riparian States and the exclusion of preferential privilege 
of one riparian State in relation to others. So, although what is 

·meant by the expression "freedom of navigation" is fairly clear, 
the term may not be quite appropriate in this context. 

The second aspect to which I would like to refer is the main­
tenance/improvement dichotomy. It may be of some.importance to 
indicate, at least broadly, what will be maintenance or what will be 
improvement though a precise definition of either may be difficult. 
I am referring to this aspect on account of the difficulty which often 
arises before municipal courts in the common law jurisdictions 
as to what is meant by the term "repair". . 

I would also like to suggest that the question of river/lake pollu­
tion in international law is taken up for further studies on account of 
the growing awareness of the importance of this problem. 

http:BoliVla.Il
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.. I welcome the contribution of Professor F. J. Berber, by way of an 
intermediate report on the protection of water resources and water 
installations in times of armed conflict, as perhaps the most signi­
ficant part of the report of the Committee- The task of reconciling 

.minimum morality with the practical realities of war, which has 
been described "as necessary as· it is difficult", reminds me of 
Sartre's statement concerning morality: "Impossible, but neces­
sary". As one belonging to the older generation, which studied the 
law of war prior to the later attempt by the U.N. to outlaw war, 
I am all for practical efforts to regulate any armed conflict when it 
arises. Especially with reference to water resources and water '· installations it should be possible, on the lines of Articles I to IX .­
of the Draft Convention for the Protection of Dams, Dykes and 

~ 

other Structural Works for Conservation of Water to break down 
the several aspects of this problem into their se~reral minute de­
tails so that efforts may be made to secure the agreement of as 
many States as possible on the need to prevent specific kinds of ;., 

damage in this area whenever there is armed conflict. 

Mr. Justice RAJINDAR SACHAR (India) :· I wish to speak on Part 
III of the report. It seems to me that, though the report is a 
detailed one and brings out the various points, it suffers from certain 

·weaknesses. It points out how different views are·held·about when 
-poisoning of water is not forbidden or the circumstances in which 
dams could be-bombed or rivers be diverted. It appears to me that 

·the weakness of the report lies in trying to make a distinction 
between combatants and· non-combatants. It seems to be accepted 
that, though prohibition of poisoning protects both civilians and 
combatants, doubt is cast whether the extension of the rule can be 
applicable to combatants. Again exception is made of water meant 
for animal consumption by suggesting that it can be contaminated. 
Diversion of watercourses for strictly military purposes is also 
envisaged. 

In my view such a . distinction between combatants and non­
combatants, civilian or military. is not . only artificial but non­
existent. If our Association were to accept such a rule, it would open 
the way for great prevarication and allow the military to justify its 
action by taking cover under the exception of "military necessity". 
That this is no imagination is itself recognised in the report when 
reference is made to the explanation given by the U.S. Command in 
order to justify damage caused to the lock system inNorth Vietnam 
by u.s. aircraft. 

I take it that the report must have been prepared earlier than 
the now openly accepted position in the U.S. itself that these 
bombings were~made deh'berately. I fear that, unless this untenable 
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distinction between comba~ and non~mbatants is done away 
with, violation of the rul~ggested in the report·will be justified 
by resort to "military Jll<le5Sities" or even under the pretext that 
it was a mistake. , . .. · 

In these days I should have·thought that to say that a particular 
target is military or civilian is playing with words. These are the 
days of total war. I do not see how it makes any difference whether 
poisoned water is drunk by civilians or by soldiers because in either 
case it is the human being, an individual, who is the victim of 
poisoning. 

Similarly if recourse is made to flooding does it matter whether it 
results in washing out battalions of armed forces or in uprooting 
vast numbers of towns and villages? Are we not opening the door to 
violation of the rules by permitting the military to continue to 
indulge in these objectionable acts of poisoning. flooding, etc? 
I feel very strongly that our Association should say clearly what 
acts it deems reprehensible so that, if po~ning of water or flooding 
are objectionable, they will remain so whether done against civilians 
or combatants. Once we accept the position that international law 
and rules of conduct have a place, even when there is armed conflict 
between two countries, there is no justification either in reason or in 
principle for making any such distinction between combatants 
and non-combatants. 

I would therefore strongly urge that we delete all exCeptions 
which seem to justify illegal action by armed forces; If our Asso­
ciation is to lay ·down rules for proper international conduct, these 
rules must apply in all ~ances. 

Judge E. J. MANNER (Finland) thanked the members who had 
participated in the discussion and expressed the hope that Professor 
Berber's health would recover so that the Committee, with his help, 
could take up the points raised. 

The resolution, the text of which appears at the beginning of 
Part I of this volume, was adopted unanimously. 
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REPORT OF THE COMMITTEE 

Part I.:_Introduction (by Judge E. ]. Manner, Chairman) 
1. The 55th Conference of the Association in New York having 
considered the report of the Committee approved the Articles on 
Flood Control and the Articles on Marine Pollution of Continental 
Origin included in the report. The Conference also requested the 
Committee to continue its study of the remaining topics within its 
terms of reference. 
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2. The work ·of the Commit&: is carried out by six different 
Working Groups on the foHf)Wing subjects~ 

-Navigation; . or~· 
· -Underground Waters; 

-Pollution of Coastal Areas and Enclosed Seas ;, 
-The Relationship between Water and other Natural Re­

sources; 
-Working Group on General Uses of International Water • 

Resources ; and 
-Administration and Management of International Waters. 
Each working group has its own terms of reference as approved 

by the Committee under the Committee's overall terms of reference. 
A detailed description of the arrangement of work of the Committee . 
appears in the Buenos Aires Conference Report (see pages 521-530). 
Two changes in the chairmanship of the working groups have taken 
place. When Mr. K. W. Cuperus and Dr. H. Fortuin asked to be 
relieved because of the pressure of other duties, the Committee 
appointed Prof. C. B. Bourne to chair the working group on Pol­
lution and Dr. H. Zurbriigg the working group on Navigation. 

3. · The Committee has held three meetings since the Committee's 
report to the New York Conference of 1972 was prepared. The 
first meeting took place concurrently with the New York Con­
ference, the second at Bonn in April 1973 and the third at Geneva 
in April1974. . 

4. Among the topics still under consideration, the Committee 
has in the last two years devoted its efforts chiefly to the following 
subjects:. · · · 

-maintenance and improvement of international waterways ; 
-protection of water resources and water installations in 

times of armed conffict ; 
-administration - and management of international water. 

resources; 
-international underground waters ; and 
-relationship between water and other natural resources. 

5, The topic concerning the maintenance and improvement of 
international waterways had already been discussed at the Com­
mittee meeting at The Hague in 1970, where Dr. H. Zurbnigg . 
presented his preliminary study on "some legal aspects of mainten­
ance and improvement of naturally navigable waterways separating 
or traversing several States". At that time, the Committee took no 
position on the matter. At the meeting in New York in 1972 the 
matter was taken up again and Dr. Zurbriigg was asked to prepare 
a revised study on the item. After a general discussion at Bonn, 
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Dr. Zurbrllgg revised the study, which was distnouted to the 
members of the Committee before the Geneva meeting. At the 
Geneva meeting the Committee adopted with some amendments 
his ."Report on Maintenanc.e and :rm'provement of Naturally 
Na~ble Waterways Separating or Traversing Several States" and 
decded to submit the report for approval at the New Delhi Con­
ference. The report contains a proposed addition to the Navigation 
Chapter of the Helsinki Rules, with supporting introductory
remarks. 

6. As for the topic of protection of water resources and water 
installations in times of armed conflict, Prof. F. J. Berber presented 
a preliminary report on the subject at the Bonn meeting. This. study 
was preliminarily discussed in Bonn and then sent to the members 
of the Committee for comments. At the Geneva meeting, Prof. 
Berber presented a revised version of his study as an "Intermediate 
Report on the Protection of Water Resources and Water Installa­
tions in Times of Armed Conflict". On the basis of the discussion 
Prof. Ber~r made some amendments and revisions in his report. 
The Commltt~ ~as not ye.t taken a final position on this report. 
Nevertheless, mVIewof the unportance of the subject the complexity 
of the problems involved and the broad scope of the 'study prepared~ 
by the Rapporteur, the Committee, as part of its report submits his ­
revised- study for discussion to the Conference; Th~ Committee: 
would be pleased to receive, during the working session of the 
Conference, comments and suggestions by the members of the 
Association. · 

7. On the topic of administration and management of international . 
waters; the Committee considered at both the NewYork and theBonn 
meetings the preliminary ~eport prepared by Dr. Dante A. Caponera, 
th~ ~apporteU:I' on this 1~em. The report was based on existing 
pnnc~ples and mcluded a list of agreements setting up international 
machinery for the management of the water resources of inter­
national. b3;5ins prese~y in operation. Discussions took place on the 
legal pnncrples apphcable to the administration of international 
drainage basins, in particular the principle that States are under an 
obligation to co-operate in matters of water resources and the 
fields in. which any ~~h pri_nciple ~s ; and on the need to set up 
some kind ·of admirustrative machinery. On the basis of these 
discussions Dr. Caponera introduced at the Geneva meeting a second · 
prelimin~ report, together with a preliminary Draft Chapter on 
International Water Resources Administration including draft 
articles with comments and annexed draft guidelines for the 
establishment of international water resources administration 
The Committ~ discussed these draft articles and invited Dr: 

> 
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Caponera to pursue the ~k on those lines for further discussion. 
-The Committee expects.To present a report on this subject at the 
57th Conference. ~ ~ 

.B. The legal ~ on ~temational underground waters were 
dealt with by ·the Committee at New· York. The discussion was 
based on the working paper containing some Draft Rules on 
Underground Waters presented by Mr. J. Lipper~ After discussion 
the Committee invited the working group on Underground Waters 
to prepare a revised text on the item. 

9. On the relationship between water and other natural resources, 
a specific proposal on harmful effects upon water of the use of other 
natural resources, presented jointly by Dr. G. J. Cano, Chairman­
Rapporteur, and Dr. J. A. Barberis, was discussed at the Geneva 
meeting. In this connection the Committee also discussed a working 
paper prepared by Prof. L. A. Teclaff, which suggested that the 
Committee consider the impact of the uses of water on the environ­
ment. In presenting this proposal on behalf of Prof. Teclaff, Prof. 
R D. Hayton pointed out the reciprocal nature of the two proposals. 
The Committee decided to join the two proposals and to ask Prof. 
Teclaff, in co-operation with Dr. Cano and Dr. Barberis, to prepare 
reviseQ. terms of reference for the working group of Dr. Cano taking 
into account the environmental aspects insofar as water is concerned. 
It is expected that a report on the combined subject matter. will be 
submitted for general discussion at the Committee's next meeting. 

Pari II-Report on Maintenance and Improvement of Naturally 
. Navigable Waterways Separating or Travers:ing- several States 

(by Dr. Henri Zurbriigg, Rapporteur) 

I. Introduction 
The report on the Uses of the Waters of International Rivers 

submitted to the 52nd I.L.A. Conference in Helsinki 1966 states that 
"the objective has been to clarify and restate the existing inter­
national law as it applies to the rights of States to utilize the 
waters of an international drainage basin". 1 Nevertheless, the 
Helsinki Rules on the uses of the waters of international rivers, as 
adopted by the Conference on the 20th of August, 1966,1 do not 
represent an exhaustive set of all existing rules of international 
law concerning the conduct of nations within an international 
drainage basin. The articles are a part of them, coupled with 
certain recommendations. Besides these articles, there are other 

· liLA Fifty-second Report-Helsinki, p. 478. 
11LA Fifty-second Report-Helsinki, p. 484-553. 

http:expects.To
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rules existing in absence of conventional law. The fact that these 
roles have not been incorporated in the set of the Helsinki Rules 
cannot have the meaning that they are not binding upon States. 
This is particularly true when fluvial navigation is concerned. 

. Reservations have been made in this respect during discussions of 
the working sessions.3 The !.L.A. Resolution of 1966 itself gives 
support to this view. . 

Indeed. it was recommended to instruct the newly constituted 
Committee on International Water Resources Law to carry out a 
programme of codification and _study _of c~ selected aspects 
of water resources law, such as Jnter alJa detailed rules on the navi­
gation of rivers. 

It is in this spirit that in the terms of reference of the 
Working Group on Navigation special attention has been given to 
some legal aspects of the maintenance and improvement of water­
ways.' 

In order to avoid misinterpretation, it must be kept in mind 
that the scope of this report is to complete and not to change the 
work alread~ carried out in the matter of navigation by the 
formerComrmttee on the Uses of the Waters of International Rivers. 
The Helsinki Rules are the framework. This means that the sub­
stance of this report remains subject to any limitations or quali­
fications· referred to in the different chapters of these rules. Particu· 
larly it is out of the question to assume· any priority to navigation 

·over conflicting non-navigational uses. 
· Moreover, the report is based on an assumption that a cOnsensus 

has already been established between the involved riparian States 
conc~ming the n:asonable and: equitable u~ation of the navigable 
portion of the nvers separating or traversmg their territories. It 
is understood that the navigational use continues to be regarded as · 
the common interest fulftlling the needs of the riparians, and that 
each of them is willing to preserve navigation without facing any 
absolute exclusion of non-navigational uses. 

· Furthermore, it must be emphasized that this report refers only 
to those por?~>ns of rive_rs which are navigable by reason of 
natural conditions and which separate or traverse the territories of 
two or more.States. 

Therefore, this report does not apply to canals and canalized 
rivers, that is to say to waterways which have become usable for 
commercial navigation only artificially by engineering water works 
undertaken for this purpose. Maintenance andfor improvement of 
such waterways would be a selected question which should be studied 

3ILA Fifty-second Report-Helsinki, page 447-476. 
•see International Law Association Buenos Aires Conference (1968) 

Committee on International Water Resources Law, Progress Report·(Adopted 
by: the Committee). page 2. 
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separately: No referen~ ii;pllade ·either to navlga.ble tributaries 
lying wholly in the territoey of one State, unless these tributaries 
have a navigable connemf>h with a main river separating or travers­
ing the territory of another State and the natural physical caracter· 
istics including depth and width both of the tributaries and the 
main river are adequate for the traffic of commercial vessels. 

. .
Ir. Fundamental rules 

It is worth recalling two principles of international law govern­
ing the navigational use of rivers, whose naturally navigable portion 
separates or traverses the territory of two. or more States. These 
principles refer to : 

-the freedom of navigation, 
-the settlement by common agreement of all questions 

affecting navigation. 
The legal aspects of freedom of navigation have already been. 

thoroughly studied before the adoption of Chapter 4 of the Hel­
sinki. Rules. However, no article has been drawn up on the 
second principle. Attention was drawn to this omission at Brussels 
Conference in 19625 as well as in Helsinki in 1966.e Both of 
these principles are correlated. They do form the starting point. 
for the identification of the existence (or non-existence) and also the 
extent of rights and obligations regarding maintenance and im­
provement of navigable rivers .. 

1. Freedom of navigation · · · 
The Final Act of the Congress of Vienna of June 9th, 1815, 

includes in Articles 108-116 some principles reflecting the opinion 
which prevailed at that time in the matter of international fluvial 
law. The formulation had partly a constitutive and partly a declara· 
tory feature. 

The declaratory feature refers to freedom of navigation, which 
has been considered as a general principle of international law. 7 

Subsequent treaties, by which freedom of navigation has been 
stipulated in a more detailed or extended way in order ~o ~eate 
conventional law, have not alteredthefeatureofageneralprmClpleof 
international law binding upon States in the absence of conventional 

'ILA Fiftieth Report-Brussels, page 413. 

•ILA Fifty-9econd Report-Helsinki, Page 468(9. 

'Prevailing opinion: Baumgartner page 47; G<:lnnenwein page 45, 49, 0; 
Zurbriigg, int. Flussschiffahrtsrecht page 7., 11; Miiller, Freiheit der .. 
Rheinschiffahrt page 2. 6; Miiller, Recbtliche Grundlagen page 4; Miiller, 
Rechtsstellung der Schwei.z, page 162; Milller, Rheiuregime page 185; Scheuner 
page 9. Contrary opinion: Lederle page 84. 
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I 
or .customary law •1 The Fmal Act of the Congress of Vienna has 
formulated this principle as follows : l 

ARncLE 109 
"Navigation. throughout the whole course of the rivers re- · 
ferred to in the preceding article, from the point where they 
respectively become navigable to their mouth, shall be entirely· 
free, and shall not in the matter of commerce be prohibited to 
anybody, provided that they conform to the regulations 
regarding the police of this navigation, which shall be drawn up 
in a manner uniform for all and as favourable as possible to the · tcommerce of all nations."' 10 

' This wording already shows that free navigation is not an unlimited, 
unrestricted legal right. Without any regulation the exercise would 
indeed lead very soon to a disorder affecting navigation itself. Fur­
thermore, the technical and economical evolution of the last 
hundred years made clear that navigational and non-navigational 
uses may .interfere with each other. This makes co-ordination·, 
harmonization, limitations, restrictions and so on, necessary: 
Therefore, the Helsinki Rules have drawn up freedom of navigation 
as follows: 

· ·. •According to the prevailing opinion, the principle of freedom of navigat­
ion is reserved to the riparian States only: Lederle p. 101; GOnnenwein p. 56; 
Zurbrilgg. int. Flussschiffahrt p. 11; Chiesa p. 150; Milller, Freiheit der 
Rbeimchi1fahrt p. 3; Guggenheun p. 406 et seq; Kraus p. 16(24; Scheuner 
p. 114(122, 140; Baxter p. 111, 113(114, 149(159. Worla of ILA: see Fortuin 
first report 1959 p. 5, 11; second report 1960 p. 5 et seq; ILA Fiftieth Report­
Brussels. statements Olmstead, p. 411 and Znrbrilgg, p. 413; Report of the 
Rivers Committee, p . 447 (451 making references to the doctrines, international 
treaties and juridical sentences as well as article II with comments p. 456(459; 
ILA F'J.fty--=ond Report-Helsinki, art. XIII p. 506(501. 

The Statute of Barcelonagrantedfreedomofnavigation to the contracting 
States: art. 3 and 4; Mance p. 5. Different treaties have also granted freedom 
of navigation to non-riparian States; ~.g. art. 9 of the Treaty of 1839 concluded 
between Belgium and the Netherlands for the Scheidt: art. 15 of the Treaty 
of Paris of 1856, art. 1 of the Convention of Paris of 1921, art. 1 of the Conven- · 

;·tion of Belgrade of 1948 for the Danube; art. 1 of the Revised Convention 
for Rhine Navigation signed at Mannheim, October 17, 1868. Ferrier draws 
from it the wrong conclusion, that freedom of navigation in favour of all 
States is confirmed by the international custom, p. 14 and 29(30. 

'Translation from the French text; see Fortuin, Two questions ••• p. 260. 

t•A.s regards the substance of freedom of navigation, see "inter alia" : 
GOnnenwein p; 80 61 seq; Chiesa p. 152 et seq; Ferrier p. 39 et seq. ILA works: 
FortuinftrstReport 1959 p.13(14; second Report 1960 p.15 aseq; ILAF"dtietlr 
Report Brussels. art. III with comments p. 459(460; ILA Fifty~nd . 
Report-Helsinki, art. XIV with comments, p. 507(508. 
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~uXIII 
"Subject to any limitj;pons or qualifications referred to in these: 
Chapters, each ri~ State is entitled to enjoy rights of 
free navigation o'tl the entire course of a river or lake." 

2.. Settlement by common agreement of all questions affectit~g 
navigation 
Freedom of navigation could lose quickly its meaning if each 

riparian State of the entire navigable course. of a river would be 
entitled to take, within its territory and only according to its own. 
view and convenience, measures of technical or legal character 
affecting navigation. The enjoyment of the rights of free navigation, 
as defined in Articles XIII and XIV of the Helsinki Rules, requests 
regulations on different matters, e.g. type and characteristics of 
vessels and boats, composition and qualification of the crew, traffic 
rules and signals, pilotage, prescriptions of security, specially for 
the transport of dangerous goods. All this must be settled on a co­
operative and uniform basis, so that the -regulations are the same or 
at least harmonized on the entire navigable course. 11 Works for 
maintenance and for improvement of the waterway also may 
interfere with the exercise of rights of free navigation and demand 
the· collective attention of the riparians. 11 

Due to circumstances, the riparian States are constituting a 
community of interest in. everything concerning navigation. The 
adequate legal structure is the joint cooperative administration. 
However, this does not mean . that in absence of conventional law 
riparian States are under an obligation to institute common inter­
national river commissions. "While free navigation, in both a legal 
and technical sense, can be maintained on an international river 
without an international commission, such a body is a convenient 
means of concerting the activities of the riparians. The achievements 
of the commission in this sphere refiect an undoubted reality of 
international relations that states can most easily and effectively 
work through common organs in matters of common interest when 
conflicting vital interests are not at stake." 13 

11Baumgartner, p. 39; Walther, p. 18(19. 

ILA worla: Fortnln second Report, p. 20; ILA Fiftieth Report-Bmssels, 
comments on article IV ,p. 461; ILA Fifty-second Report-Helsinki, State­
ments Zurbrugg, p. 469. 

Unified regulations are often applied to natiohal tributaries of inter­
national waterways, unilaterally or on the basisof agreements, see Wassermeyer· 
p. 1113. 

11Baxter, p. 110. 

11Baxter, p. 146. 
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For such reasons, the Final Act of the Congress of Vienna has set 
np·in Article 108 the following principle :. ­

"The Powers whose .territories are separated or traversed by 
the same navigable river undertake to settle by · common 
agreement all questions affecting navigation thereon". 

. This article represents not only conventional law. It includes. 
also a general principle of international navigation river law. 
Support to this opinion is given for instance by the Permanent 
Court of International Justice in the River Oder Case. The Court 
stated: 

"But when consideration is given to the manner in which 
States have regarded the concrete situations arising out 
of the fact that a single waterway traverses or separates 
the territory of more than one State, and the possibility 
of fulfilling the requirements of justice and the considerations 
of utility which this fact places in relief, it is at once seen that a 
solution of the problem has been sought, not in the idea of a 
right ot passage in favour of upstream States, but in that of a 
community of interest of riparian States. This community of 
interest in a navigable river becomes the basis of a common 

, legal right, the essential features of which are the perfect. 
equality of all riparian States in the use of the whole course ot 

· the river and the exclusion of any preferential privilege of any 
one riparian State in relation to the others."a ·· 

It may be added that Article 6 of the exchange of notes of August 
17th. 1954 between Canada and the United States of America: 
concerning the St. Lawrence seaway stipulates : 
.,, · "It is further agreed that each Government will consult the· 

·other before it enacts any new law or promulgates any new 
regulation, applicable in the respective national parts of 
the international section of the St. Lawrence River, which: · 
might affect Canadian or United States shipping, or shipping: 
of third-country registry proceeding to or from Canada or the 
United States respectively."15 

16"Permanent Court of International Justice in the River Oder Case", 
P. C. I. ]., Ser. A no. 23, pp. 26-27 (1929); see Schulthess, P. 51 and 80; 
Baumggartner, p. 39; Zurbriigg, int. Flu.ssschi11ahrtsrecht. p. 16/17; Chiesa, 
p. 75 and 146; Baxter, p. 113; Miiller, Rechtliche Grundlagen, p. 2 useq.. ­
Obligations of the riparian States are more extended in the field of navigation 
than in that of utilization of international watercourses for other purposes. 
Concerning utilization in general: " every riparian. in all actions rt1hich could 
luwe a11 effut on the use of rtlateft by other riparians must have diU regard to the 
interests ofother riparians" . Berber, Rivers in International Law, p. 254, cf. also 
Berber, Rechtsqaellen. p. 181/182; Berber, Lehrbuch p. 311,-Helsinki Rules, 
Article IV. 

11Schalthesa, p. 52; ~nnenwein, p. 106; Ferrier, p. 54. 
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III. Maintenance _, 
Deriving from the prit{ciple -of .freedom of navigation the 

negative requirement to tflllfrain from acts which might adversely 
affect the existing navigability is not enough to preserve free 
navigation. 18 In addition. it is necessary that all riparian States are 
acting positively and.in a concerted way.17 This means that main­
tenance ~f the navigable waterway includes not only adequate 
measures m order to avoid obstructions to the existing navigability 
by new: bridg~, c?nstructions, wrecked ships. and so on. Further­
more, . 1t also lS rmportant to undertake technical measures as 
dredging and other engineering works, . to prevent harmful effects 
of erosion and siltation. . 

It does not seem possible, as a rule, to make a clear distinction 
as to what should be considered as maintenance and what as improve­
ment. An absolute ~eneral-abstract criterion binding upon riparian 
States does not eXIst under non-conventional law. It is in each 
particular case a matter of fact and of proportion. A convenient 
reference for making such a distinction may be given by the so­
called equivalent water level, i.e; a matter which should be defined 
collectively by the involved riparian States.u Maintenance may in 
some cases iJ?.volve, as a by-product ~d. without any additional 
expenses, an rmprovement of the p~XISting navigability. In spite 
of this, legally it remains a maintenance. On the other hand. when 
the purpose of works is to increase the navigability, in addition to 

11Schalthess, p. 51; Chiesa, p. 74, note 53; Ferrier; p. 39; Baxter, p. 114. 

1'For i~tance, the.equivalent water level of the Rhine as fixed by the 
Central Rhine CoiilDllSSlon corresponds to a low-water mark which has not 
been reached during 20 ice-free days a year in the average of the period 
between 1951 and 1970. The depth of the navigable channel related to this 
water level is of 2,50m for the Low Rhine, 2,10m for the Middle Rhine and 
1,70m for the Upper Rhine. . 

• . 
11~er. p. 114: cf. also Chiesa, p. 74: Ferrier, p. 39, 56: Chiesa makes a 

distinction between a waterway development "taking into account the require­
~ents of navigation and ~p~cating a notion of progress" and works ot proper 
rmproven:'-ent.. In onr op!Dlon every- development implicating a notion of 
progress 15 an rmprovement; there JS no reason to make a distinction which 
cannot but cause confusion. Article 28 of the Act of Mannheim relatin~ to 
maintenance is not in contradiction with this opinion. The expression • put 
into good order and maintain" means that measures have to be taken for 
eliminating an unsatisfactory situation which was the result of insufficient 
main.te~ce of the n_a~igable channel: ~ this connection both putting and 
keepmg m good condition are to be cons1dered as maintenance. 

P~e 54 et Self· Ferrier us~ the expression "travaax de correction"; which 
means eJther mamtenance or 1mprovement depending on the particular case. 

- ;~! 
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what is really necessary for maintaining the waterway in good order, 
.it is no. longer possible to deny any feature of improvement. 

· · ~ ·:-, The existence of a duty under international law for ·each 
riparian State to maintain in good order that navigable portion 
within its jurisdiction was already recognized at the beginning of 
the 19th century and has been stated in article 113u ofthe Final Act 
9f the Congress of Vienna and in article 7 of annexe 16B of this 
-Act. 10 Depending on the circumstances, riparian States may carry 
·out works of maintenance by themselves in their own portion of the 
river. But they may also entrust someone else (a private enterprise, 
another riparian State or an international agency). 

The obligation of maintenance is limited, necessarily, by the 
financial ability of the riparian State. Therefore, the Helsinki Rules 
have..restated the obligation as follows : 

ARTICLE XVIII 
uEach riparian State is, to the extent of the means available 

·or made available to it, required to maintain in good order 
l ' 

, . xtArt. 113: "Chaque Etat riverain se charger.r. de l'entretien des chemins 
de halage qui pa.ssent par son territoire, et des travaux n6cessaires pour Ia 
m&me 6tendne dans le lit de la rivim ponr ne fa.ire eprouver aucun obstacle a 
bl navigation • • ~ •• : 

Art. 7: "Chaque Etat riverain se charge de l'entretien des chemins de halage 
qui passent par SOD territoire et des travaux n6cessaires, ponr la meme 6tendue, 
dans le lit de la rivi~e. ponr ne faire 6prouver aucun obstacle ala navigation". 

RAin. 
Art..28 of the Revised Convention for Rhine navigation signed at Mannheim 
October 17th,. 1868 (not modified by the amendment of November 20th 1963). 

Da11ub1 
-Art. 17 of the Treaty of Paris, March 30th, 1856. 
-Art. 36 of the Act of Danube, November 7th, 1857. 
-Art. 11 para. 2 of the Convention of Paris of July 23rd 1921, establishing 
the final status of Danube. 
-Art. .3 para..1 of the Convention of Belgrade of August 18th, 1948 regarding 
navigation on the Danube. 

Slatuh of Barul011a 
Art. 10 para. 1 and 2. 

See abo. Schulthess, p . 51; Baumgartner, p. 52 (implicitly); G{\nnenwein, 
p. 106 and 108; Chiesa, p. 73, note 51; Ferrier p. 56. ILA Works: Fortuin, 
second Report, p. 21; ILA Fiftieth Report-Brussels, art. VII with comment. 
p.465. 

WJ3aumgartner, p. 54 • ., 

~ 

· WATER REsoURCES l.A.W 

that .portion of the navigable course of a river or lake within its 
jurisdiction." .JI' . . . 
A State not enfuely ~ its obligations of maintenance is 

liable, according to putsti.c international law, . for damage snffered 
by other riparian States. On the other hand, the due execution. of 
the obligation does not entitle . the involved State to impose uni­
laterally charges on co-riparian shipping using that waterway 
portion within its territory, to pay the costs of maintenance. The 
imposing of charges is one of the most important questions of 
common . interest, which requires due attention, consultation, 
negotiation and collective treatment, keeping in mind that a 
positive solution should be obtained by common agreement among 
all riparian States. 

IV. Improvement _ 
The main questions may be formulated as follows : 

Are riparian States under an obligation to improve the 
existing navigability to the extent of meeting the expanding_ 
needs of navigation since, according to the general principles of . 
international fluvial law, they have to refrain from acts which 
adversely affect the exercise of rights of free.navigation and; 
furthermore, to maintain the ,wat~ay in good order? 

• ; -1 
• .·.\ A • I 

Are co-riparians required to give technica.I. administrative 
or financial assistance, if one riparian or a group wants to 
improve the navigability, ·e.g. by increasing the depth or 
enlarging the width ? 

Is a riparian State entitled to refuse its co-operation, when 
the waterway, the section of which is situated within its terri­
tory, should be improved at the request of other co-riparians? 

.. 
Are co-riparian States entitled to a veto, for instance, if one 

State wants to carry out, at its own expense, works to improve 
the waterway portion over which it has jurisdiction? · · · 

The answer seems to be : 

It is not reasonable to admit thataStatewould be obliged to give 
up the improvement proposed, since the works are beneficial to it, 
without having harmful effects on the navigational use to which co­
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riparians are entitled. 11 On the other hand, if a State is not· ready 
to carry out. th~ improvement proposed at its own charge; the 
further question xs raxsed whether the co-riparians are entitled to 
require the- mainten~ce of the status quo or whether, taking into 
~unt the co~on mtE7est, theyare all under a duty to co-operate 
Jomtly for realismg the xmprovement. The first solution also does­
not seem to be acceptable ; it would be against any evolution and 
would lead to unreasonable results, contrary to the prosperity of all 
riparians' shipping. Let us think for instance of waterworks needed · 
for new. navigational techniques <l;S towing or pushing of barges . . 
If the xmprovement can be attamed only by executing water­
works on the territory of two or more riparian States or on one 
only, no State ~· ~ a rule, entitled to adopt a passive attitude ; . 
moreover, all npanans have to enter into negotiations and to 
co-operate. 

Due to changed circumstances, riparian States, in their quality 
of members of a community of interest and according to the rules of 
g:ood faith, m~y be required to r~onsider their reciprocal legal 
nghts and -duties. The new conventional legal order, which should 
be established, is a matter of common concern, as was the case 
originally. Once established, the conventional order does not give 
any absolute right of being kept unchanged forever. 
:. !fie costs. of improvement wor~ are to ·be shared equitably. 

Pa.rticul~rly, xt. would not .be consiSte~t ~th the concept -of a 
. j~ommumty of mterest t? gxve to ~e nparxan State proposing an 

rmprovement on the basiS of a sharmg of costs the choice : either 
· llBaumgartner, P; 53/54; Chiesa, p.74/75; Ferrier, p. 59/60; Baxter, p.l14. 

See as examples the different sharing of costs concerning partly maintenance 
partly improvement of the navigability of the Rhine: ' 
-Regulation of the section StrasbourgfKehl-Istein: according to the Swiss-

German Treaty of 29.3.1929, the expenses of the works have been borne in a 
proportion of 60% by Switzerland and 40% by Germany. 

-Improvement of the section NeuburgweierfLauterbourg-St. Goar: in 
accordance ~th the Swiss-German Treaty of · 25.5.1966 (eftective date 
7.8.1967) SWitzerland grants Germany a loan of 30 million Swiss francs 
(cost of arrangement initially 160 million German marks): this loan would 0' 
be transformed into a payment to lost funds if the section of the Rhine 
between Strasbourg and NeuburgweierfLauterbourg is improved before 
1990 in such a way that its navigability would be computed at a level equal 

: to that.of the lower section of the river. 
-Improvement of the section Strasbourg-Lauterbonrg: similar solution by 

the Swiss-French Treaty of July 20th 1969. 
--Canada and th~ United States of America have agreed upon another solution: 

The plans of unprovements of the navigability of St. Lawrence are not 
submitted to the International Joint Commission, as far as the works are 
carried out on the territory of the undertaking State and do not afiect either 

. the level or the flow of the river: Baxter, p. 93 and art. III paragraph 2 of 
the Treaty .of January 11th 1909 between the United States and Great 
Bri~ Relating to Boundary Waters and Questions Arising Between the 

. Umted Statelf and Canada. 
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not to undertake any imprCement or to accept that all.riparians 
may use the improved~vigability free of charge. As a rule, no 
riparian may refuser any contribution. The kind, importance and 
share, are. matters which have to be the object of- consultation and 
negotiation and which need collective. treatment for settling them 
by common agreement. 21 . · 

The obligation to consult, negotiate and co-operate for improv­
ing the waterway is the logical consequence resulting from the 
exis~en~e of a community of interest of the riparian States regarding 
navxgation. Nevertheless, one cannot go so far as to say that, in 
the absence of conventional law, riparian States are directly-hie et 
nunc-under an obligation to effect an improvement.13 A fortiori no 
riparian State is required to tolerate, within its jurisdiction and 
without its consent, works of improvement which any international 
agency would consider as feasible by financial means made avail­
able. 2' But there has been some tendency in international conven­
tional law to create obligations of that kind. 11 

"Baumgartner, p. 53 ; ~nnenwein, p. 108; Ferrier, p. 55, 56. Work of 
~LA : Fift;ieth Report-Brussels : art. ~II re!ating to improvement works 
lS drafted m the form of a recommendation which has not been included in 
the Helsinki rules; cf. also the comments. on .art. VIII; ILA Fifty-second 
Report-Helsinki, p . 469. .. · 

- . •·. 11See in this respect the suggestions men&ned by Mance, p. 93 ~ 101. 
~ ~ · UBaumgartner, p. 53; ~nnenwein, p. 107/108. 

.~ampus . 
Rlsim ­

Al~ough the Revised Convention for Rhine Navigation signed at 
Mannh~un, October 17, ~868_ does not inclnd~ any obligation to improve 
the Rhine channel, the npanan States have unproved and are improving 
.the navigabili~ of the wate~y tJ::om Basle to the sea. The plans of works 
_have been notified to the other npa.nan States and are the object of resolutions 
.of the Central Commission for the Navigation of the Rhine. 
.banub11 

On the Basis of the Convention of Paris of 1921, the International Commi­
sion of the Danu~ established a general programme of large works of improve­
ment on the basiS of proposals and plans submitted by the riparian States 
(art. 11 para. 1). 

The decisions· were made by a majority of t of the members present 
(art. 35, para. 4). The works were carried ont by the riparian States within 
their national boundaries (art. 12 para. 1). The sharing of expenses was to be 

.determined in each particular case separately; the last institution of settlement. 
(Art. 16 and 17) cf art. 33 too). . 

According to the convention on the Navigation on the Danube- of 1948, 
the Danubian States have engaged themselves to improve the conditions of 
navigation on their sectors; the Commission of the Danube shall be consulted 
(art;. 3, para. 1). The latter outlines the general plan of large works on the 
ba51S of the proposals and projects submitted by the Danubian States and 
by special riparian administrations (art. 8 para. 2b). Its decisions are made 
by majority of votes of all members, however not without the consent of the 
State in which territory the works shall be carried out (art. 12). When the 

(Cofltiftfllld at fool of mxl pag11) 
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V•. . Conclusion 
. . In practice satisfactory handling of the principle of freedom of 

navigation cannot be attained unless all questions related to 
navigation are treated collectively by all riparian· States. 21 This is 
particularly important when maintenance and/or improvement are 
concerned, since it is not possible, as a role, to make a strong dis­
tinction between these two. · . 

As far as maintenance is concerned, article XVIII of the 
Hdsin.ki Rules applies. On the other hand, an obligation, in a par­
ticular case, to improve a natural navigable waterway separating 
or traversing several States· cannot be derived but from conventional 
law. Nevertheless, the community of interest of the riparian States 
in such a waterway becomes the legal basis for requiring each 
riparian State to give notice, consult, negotiate and co-operate in 
order to enable, by common agreement, a settlement of all relevant 
questions related to the improvement of the navigability, such as 
technical and administrative implication of the works needed, 
financial assistance and sharing of costs. 

Therefore, the following DRAFT ARTICLES are proposed for 
approval: 
L A riparian State intending to undertake works to improve the 

navigability of that portion of a river or Jake within its juris­
diction is under a duty to give notice to the co-riparian States. 

!. If these works are likely to affect adversely the navigational uses 
of one or more co-riparian States. BDY such co-riparian State 
may, within a reasonable time, request consultation. The con­

.:; cerned co-riparian States are then under a duty to negotiate. 
3 • . If a riparian State proposes that such works be undertaken in 

whole or in part in the territory of one or more other co-riparian 
States, it must obtain the consent of the other co-riparian 
State or States concerned. The co-riparian State or States from 
whom this consent is required are under a duty to negotiate. 

This proposition should be added to the Helsinki Rules as Article 
XVIII1"-­
(Coflliflll«i fro* pt-mot~S P~•) 
worb affect a section entirely within the territory of one State, they shall be 
carried out by this State (they may possibly be carried out by the Comm.i.ssion 
of t!i.e Dannbe) and pay its expenses (art. 4 and 34). When the section concerned 
constitntes the boundary between two States, these States shall agree upon the 
execution of works and the sharing of the costs (art. 39). 
Slai!IU of BIII'Ukma of.1921 

Art. 10 para. 3 : • Except by a legitimate motive of opposition-a riparian 
State caiUlot refuse to execute upon request of another riparian State the 
works necessary for improvement of the navigabiliy if the latter offers to 
pay the expe~ thereof as well as an equitable part of the surplus of m:~.int en­
ance cost•• • . 

· '"See Forttim, comment to art. VIII of the Draft-Articles Concerning 
Navigation, adopted at the Hague Meeting of the Committee 1-5 September 
1961, ILA Fiftieth Report-Brussels. p. 466. 
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Part m-Intermediate~on the Protection of Water Resources 
and Water ~tiona in Times of Armed Conflict 

· · (by Professot•Or. F .. J. Berber) 

I. Insufftciency of rules protecting water and water installations in 
time!r of armed conflict and urgency of establishing such rules 
Interest in international water rights is of comparatively 

recent growth, and intemation:U wat~r law ~till cont~ many 
uncertainties and unsolved questions which reqrure systematic study 
and research. 1 One of those unsolved questions is the problem of the 
legal protection of water and water installations in times of ~ter­
national conflict. Whilst for instance an international convention of 
1954 undertakes to protect against damage or destruction in times of 
international conflict, inter alia, "monuments of architecture", 
works of art, manuscripts, books and other objects o_f artis?c, 
historical or archaeological interest", no such protection exists 
for water and water installations, although this may be of vital 
importance for the health and even the survival of large groups of 
people. Nor has a systematic research into the problems involved 
ever been undertaken, notwithstanding the immense progress 
made in the last few decades in all sorts of water uses, in the de­
velopment of water installations and their sensibility to destruction 
and, last.but not least, in the destructive power of new weapons~ . 
ThiS is the reason why I have proposed making the problem of the 
protection of water and water installations in times of ~temational 
conflict an object of systematic study by our CoiD.ID.lttee. Wh~ 
mention is made of the destructive· power of new weapons, one IS 
inclined to think in the first line of nuclear weapons. But the range 
of destructive new weapons is much wider. It must suffice to men­
tion, as not exhaustive examples, the use of herbicides ~d de­
foliation 1 craterization,1 the use of Rome ploughs to achieve de­
forestati~n. weather modification techniques, 4 the use of adamsite 
(Delt). 6 

After the Second World War and its immense sufferings, one 
would have eJq>ected renewed combined efforts for the progressive 
development of the law of war .in the light of the sad experience 
through which so many nations had to go. Unfortunately, apart 
from the praiseworthy achievements of the Intern~tio~al Red 
Cross, the opposite development took place. Under the ill~on ~t 
the prohibition of force by the U.N. Charter would render unpoSSlble 
the use of force in international conflicts and therefore make un­
necessary the progressive development of the law of war, this field of 
an urgently necessary research: and reform has been unpardona~ly­
neglected. The Internatio~al Law Commission, a~ ~e outset of Its 
work in 1949 refused to mclude the law of warm Its programme 
of codi:ficatio~. asserting : "It was suggested that, war having been 

http:Hdsin.ki
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outlawed..:the regulation of its conduct had· ceased to be relevant.. 
The majority of the Commission declared itself opposed to the 
study of the problem at the present stage .... It was considered 
that ... public opinion might interpret its action as showing lack of 
confidence in the efficiency of the means at the disposal of the U.N. 
for. maintaining peace." Textbooks of international law omitted the 
traditional chapters on the laws of war. The American scholar 
Joseph Kunz, an. eminent critic of this negligence, stated•: "This 
neglect was part and parcel of an officially created illusion of wishful 
thinking fostered by statesmen and utopian writers." ;. 

-·- It soon turned out that this "wishful thinking" was an illusion,. 
! • 

and that war followed war, in the Near East, in Yemen, on the 
Indian Sub-Continent, in Korea, in Vietnam, in Laos, in Cambodia, 
in Africa. The illusion broke down, but a widespread result was not a 
realization of the urgent necessity of the progressive development of 
the laws of war, but an attitude of resignation. Fenwick, in his 
well-known textbook of 1948 (p. 551) stated: "It is to be expected 
that the only restraints tipon the conduct of the belligerents will be 
the humanitarian instincts of the respective governments and 
the conunanders of their armies in the field". The practice of warfare 
has shown, to the dismay of world opinion, what it means to leave 
the· conduct of hostilities to the instincts of military commanders, 
in the field, instead of following the path of law initiated.by Hugo 
Grotius in the middle of the. horrors of the- Thirty Years War~ · 
Under the influence of these facts . the U.N. have revised their ­ :.; ; 
indifferent attitude and have declared in an unanimous resolution ­ i~ i ­
o£5.12.1966 "that the strict observance of the rules of international :. , ' . · , 
law on the conduct of warfare is in the interest of maintaining these ­ . I 
standards of civilization". No sensible person denies the priority of­ -· 
the efforts for Wa.r. prevention. But as long as war .is still possible: 
factually and to some extent even legally (defensive war, civil war), 
it is a humanitarian necessity to work for the adaptation of the laws 
of war to changed conditions. The turn made in this U.N. declaration 
to! a more realistic attitude is therefore . to be· highly welcomed. 
Following this resolution, further efforts have been made . by the I 

U;N. -in this field, e.g. at the Geneva Disarmament Conference, 
_,by .the Resolution of the General Assembly No. 2603 A (XXIV) l. on the application of the Geneva Protocol of 1925, by the request of 

the 1968-Teheran Conference of Human Rights to the Secretary­
General -to study "steps which could be taken to secure the better : 
application of existing humanitarian conventions and rules in all 
armed conflicts" and the need for additional new measures, the 
reports submitted by the Secretary-General on this topic (e.g. · 
Doc. A/fr781 of 20.9.1972), etc. It is also to be noted that the Institut 
de Droit International (Rapporteur: Baron von der Heydte) 
adopted, at its 1969 session at Edinburgh, a resolution on the laws of 

' 

) 
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war. It is, therefore-, a.Jitgitimate, even an imperative task-of our 
Committee to underta!Ce,-on the limited field of water protection; 
this-study. _.., · - . · 

Our study.,bas ·a double aspect. We will have: 
=' .• I, . 

(a) to find out whether there are already existing rules of 
international law for the protection of Water and Water 

- Installations (kx lata) ; 
(b), to find out whether it is desirable or even necessary that 

the existing rules, if any, should be progressively developed 
by new rules (lex ferenda). 

Our 'cons-cience concerning these problems has been sharpened 
through World War II and Vietnam. If some practice is morally 
repugnant to our sharpened conscience, although at present not 
legally forbidden, it should become the object of a prohibitive rule 
de lege ferenda. It is undeniable that in war, the laws of war are 
violated in many instances. But it is also an undeniable fact that 
they are observed in many instances, to some extent no doubt 
not from ideal moral motives, but from sheer self-interest, because 
of the principle of -reciprocity, that most powerful sanction of 
international law. To conclude from the violation of a rule of law 
that it lacks validity. is erroneous;-it.would mean that the penal law 
of all nations is, because frequently violated, no longer valid. 
Falk states rightly :. "The law of War attempts to reconcile miriimum 
morality with the practical realities of-war". This task is as necessary 
as it is difficult. · 
.. - There do not exist express special rules concerning the protection 

of water. The general rules of the law of war fall into two categories : 
1. Express rules contained in international conventions :· these are, 
for our subject, mainly: the Hague Convention No. IV, 1907; 
the Geneva Protocol of 1925 ; the Geneva Convention No. IV 
relating to the Protection of Civilian Persons of 1949. 2. Customary 
rules and general principles, expressly reserved by the Preamble 
to the Fourth Hague Convention of 1907 where as "principles of 
international law" binding on belligerents are mentioned : "Usages 
established among civilized nations, the laws of humanity and the 
dictates of public conscience.~· · 

. Amongst the conventional rules which may be relevant to the 
protection of water are to be;mentioned _: 

1. Art. 22, Fourth Hague Convention : "The right of bellige­
rents to adopt-means of injuring the enemy is not unlimited". 

2. Art. 23 lit. a, Fourth Hague Convention : "It.is prohibited 
to employ poisoned arms". __ 

3. Art. 23 lit. g, Fourth Hague Convention : it is prohibited 



132 133 INTERNAnONAL LAw AssociAnoN 

"to destroy or seize the enemy's property, unless such destruction 
of .seizure be imperatively demanded by the- necessities of war". 

4. The Geneva Protocol of 1925, ratified by many but not all 
nations, 7 prohibits the use in war of asphyxiating, poisonous or 
other gases, and all analogous liquids, materials or devices, as well as 
the use of bacteriological methods of warfare .. 

5. Art. 53 of the Fourth Geneva Convention of 1949 provides: 
"Any destruction by the Occupying Powers of real or personal 
property belonging individually or collectively to private persons, 
or to the State, or to other public authorities, or to social or co­
operative organizations, is prohibited, except where such destruc­
tion is ordered absolutely necessary by military operation". 

Apart from conventional rules, there may be applicable 
customary rules and general principles. General principles are 
expressly recognized as included in the laws of war in the Preamble 
to the Fourth Hague Convention of 1907 (see above). Customary 
rules are rules that are accepted as law in the practice of States in 
armed conflict. There is no full agreement about the existence or 
extent of these rules. 

The resolution 2444 (XXIII), dated 13.1.1969, of the U.N. 
General Assembly contains the following rules : 

(a) That the right of the parties to a conflict to adopt means of 
, . injuring the enemy is not. unlimited. . 
· {b) That it is prohibited to launch attacks against the civilian 

7>. • , . population as such. ; and .:·, . . . 
(c) That a distinction must be made at all times between 

persons taking part in the hostilities and members of the 
civilian population ·to the effect that the civilians be 
spared as much as possible. 

. · · The Institut de Droit International. at its session at Edinburgh, 
1969, adopted a resolution (Rapporteur : Prof. von der Heydte, 
.Wiirzburg) containing principles to be observed in armed conflicts& 
which culminate in the statement No. 7 that international law 
prohibits "the use of all weapons which, by their nature, affect indis­
criminately both military objectives and non-military objects, or 
both armed forces and civilian populations". 

: The U.S. Department of Defence, in a letter to Senator Edward 
Kennedy dated 22.9.19728), did not accept this resolution of the 
Institut as an accurate statement of international law relating to 
armed conflict. In accordance with this attitude of the U.S. Depart­
ment of Defence, both the U.S. Army Field Manual of 1964 and 
the British ,Manual of Military Law of 1958 restrict the rule No.7 
of the Institut in the following traditional way : "Civilians must 
not be made._the object of attack directed exclusively against them". 

·t 
. I 

. . ' -: 
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.: This divergence o?-:'e~ includ~ o~ co~.~~ thorny prof?lem 
of aerial bombardment of military ob]ectivesm e1vilian surroundings, 
the problem of whdconstitutes a military objective, the problem of 
indiscriminate .bombing, etc.lO It touches also the problem whether 
the prohibition of the use in war of asphyxiating, poisonous or other 
gases, and all analogous liquids, materials or devices, as well ~ the 
use of bacteriological methods of warfare, expressly stated m the 
Geneva Protocol of 1925, is binding not only for States which have 
ratified this Protocol, but is also part of general customary law, 11 

as well as the problem whether this prohibition covers also the use 
of atomic weapons.u · 

The statement of the U.S. Department of Defence that, in 
contrast to No. 7 of the 1969 Edinburgh resolution of the Insti­
tut de Droit International, the existing laws of armed conflict 
do not prohibit the use of weapons whose destructive force cannot 
be limited to a specific military objective, seems unfortunately 
correct. Neither the 1923 Hague Rules of Air Warfare, proposed by 
an International Commission of Jurists, nor the "Draft Rules for 
the Limitation of the Dangers Incurred by the Civilian Population 
in Time of War" proposed in 1956 by the International Committee of 
the Red Cross for the Delhi Conference of 1957 which include such 
limitations, have been accepted by Governments. The efforts of both 
the International Red Cross and the Institut de Droit International 
are, however, evidence that such a rule would be real humani­
. tarian progress. It is therefore appropriate to pro~se that two ~es 
corresponding to nos. 7 and 8 of the 1969 Resolution of the Institut 
should be considered as desirable rules in the progressive develop­
ment of international law, as rules de lege ferenda. To propose these 
rules as rules de lege ferenda is more realistic than to assume them as 
already existing rules de lege lata-which they are not-because 
in the latter case, one would be satisfied with the existing legal 
situation which would soon tum out to be an illusion. I have already 
pointed out in my report on Flood Control to the New York Con­
ference 1972 that the weight of the designation as a rule de lege 
ferenda must not be ~der-rated : "It does n?t express mex:ely a 
inefficient wish, but pomts to the urgent necessity of the creation of 
such a legal rule and to its existence already now as a rule of inter­
national morality." 

In the light of this situation the following more modest 5 rules 
can be considered as part of existing international customary rules 
or general principles : 

1. The prohibition of arms, materials, measures, etc., likely 
to cause "unnecessary suffering" is contained for land warfare in 
Article 23c of the Fourth Hague Convention of 1907, but must be 
considered as generally (esp. also for naval and air warfare) for­
bidden by customary law . 
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2.; ·. Military acts of warfare may not be directed against non­
combatants and civil objects as such, but only against combatants 

. and military objects. · · · 
" .. . · 3. The application of prohibited acts is justified as legitimate 
reprisal only if the proportion is appropriate, if it is not directed 
-against specially protected persons or objects and if it. is not 
absolutely forbidden. _ 
. ; 4. Military necessity justifies the application of prohibited acts 

only in cases in which this exception has been expressly reserved 
(e.g. Art. 23 para I g, Fourth Hague Convention of 1907). 

5. It is forbidden to use poisonous means of combat. 

One final remark as to the meaning of the words "armed 
conflict" appears appropriate. As the purpose of our study is the 
alleviation of human suffering, it cannot make any difierence 
whether the opening of hostilities by one or several parties is con­
trary to international law. For the same reason, the rule of Art. 2 
of the four Geneva Conventions of 1949 must be considered as 
applicable : " ... shall apply to all cases of declared war or any 
other armed conflict · ..., even if the state of war is not recognized by 
one of them ... shall also apply to .all cases of partial or total 
occupation ...". The same is true. of Article 3 of the said conven­
tions which envisages "the case of armed conflict not of an ·inter­
national character", i.e. civil war; esp. as under modem conditions, 

. ' the distinction .between an international conflict and a civil war 
cannot easily be traced, as is demonstrated by the Indochina 
situation. Our study does, however, not include a mere state of 
international tension, a nor does it intend to examine the problems 
of the protection of water and water installations in cases of natural 
catastrophe. which might well be the object of a special study 
(partly covered by my study on flood control presented to the 
New York Conference in 1972). Our study does also not include 
problems raised by so-called terrorist activities although, according 
to a list of acts deemed to be terrorism established by the Third to 
Sixth International Conferences for the Unification of Penal Law, 
1930/1935,u. these acts including flooding, damaging of public 
utilities, pollution, fouling, or deliberate poisoning of drinking water, 
because acts of governments do not fall under the term "terrorism", 
whilst terrorists acts fall under municipal or international penal 
laws, not under the laws of armed conflict. 

II. Attempts. to restrict war measures dangerous for water and 
· water installations in times of armed confict 
. As stated< above, there do not exist special rules of the law of 
war expressly concerning the protection of water. The study of the 
applicability of the general rules of the law of war, be they con­

I., . 
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ventional or customw, to the problems of water, has been . slow 
and mostly merely .mcidental. Vattel, in § 157 Book III, of his 
celebrated TreatiSe on the Law of Nations, first published in 1758·, 
states·: "a still more general unanimity prevails in condemning 
the practice of poisoning waters, wells and springs, because (say 
some authors) we may thereby destroy innocent persons--we may 
destroy other people as well as our enemies ... But though poison is 
not to be used it is very allowable to divert the water-to cut off 
the springs--or by any other means to render them useless, that 
the enemy may .be reduced to surrender. This is a milder way 
than that of arms". Vattel follows in this almost verbally the 
statement of Grotius in "De jure belli ac pacis libri tres", Lib. 
III Cap. IV qXVII (1625) : "Caeterum non idem statuendum, de 
aquis sine veneno ita .corrumpendis ut bibi nequeant .... Id enim 
perinde habetur quasi avertatur flumen aut fontis venae intercip­
iantur, quod et natura et consencu licitum est". This has been 
the position of international law until very lately. Fauchille (Traite 
de Droit International Public, tome II, § 1084, published in 1921) 
states : "L'emploi du. poison que ce soit, qu'il ait pour but de 
contarniner les puits, les aliments, les annes, est absolument proscrit 
dans les guerres modemes ... Mais il est permis de percer les digues, 
de detruire les ecluses. On pent egalement detourner le cours d'une 
riviere, tarir les sources qui alimentent l'ennemi. Prive de cet 
element, indispensable ala vie des hommes et des animaux, celui-ci 
ne serait-il pas oblige d'abandonner ses positions?" Merignac 
(Le Droit des Gens etla Guerre de 1914-1918, 1921, I p. 164 f.) says : 
-"Le poison, sous toutes ses formes, de quelque fac;on qu'on le 
dissimule, specialement dans les eaux des sources, puits et rivieres et 
dans les boissons destinees aux soldats, est absolument prohibe. 
On peut done tarir des sources, detourner les cours d'eau, percer 
les digues, detruire les ecluses; mais il n'estpaspermisd'empoisonner 
et de corrompre les eaux". Hackworth (Digest Vol. VI p. 260, 1943) 
quotes§ 28 of the then valid "Rules of Land Warfare" of the U.S. 
War Department : " ... does not prohibit measures being taken to 
dry up springs, to divert rivers and aqueducts from ·their courses, 
or to contaminate sources of water by placing dead. animals therein 
or otherwise, provided such contamination is evident or the enemy is 
informed thereof": The U.S. Army Field Manual, FM-27-10 (July 
1956) para. 37 concerning the prohibition of poison, ·contains the 
following "discussion of the rule": "The foregoing rule does not 
prohibit measures taken to dry up springs, to divert rivers and 
aquaeducts from their courses, or to destroy, through chemical or 
bacterial agents harmless to man, crops intended solely for con­
sumption by the armed forces (if that fact can be determined)". 

It is obvious from the foregoing examples that one author is 
copying an earlier author, one generation is repeating what a 
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previous generation has stated or practised, without much effort 
towards convincing arguments, much less for a systematic study of 
the problem. 

. · It is only in the last decade that the new awareness of the. world· 
wide threat to human environment has meant a turning point also in 
the considerations concerning the protection of water and water 
insWlations in times of armed conflict although these considerations 
are still far from being materially comprehensive or methodically 
systematic. 
· At the Conference of Government Experts on the Re.affirmation 
and Development of International Humanitarian Law Applicable in 
Armed Conflicts, Second Session 3 May-3 June, 1972, government 
experts from some Eastern European countries proposed that the 
contemplated protocol relating to international conflicts should 
contain express clauses on the protection of the environment in war. 
Thus, the government experts of Bulgaria, Czechoslovakia, the 
G.D.R., Hungary and Poland proposed the following formulation: 

" It is forbidden to use means and methods which destroy the 
natural human environmental conditions". (Report on the Work of 
the Conference, vol. II Geneva 1972, p. 63). 
· . In another proposal by the government experts of Czecho. 
slovakia, the G.D.R. and Hungary at the same conference, the for· 
mnlation was as follows : 

· "Attacks which, by their nature, are liable to disturb . the 
cleanliness and balance of the natural environment are prohibited." 
(Ibid. p. 71). 
. In the United States, Senator Pell proposed that the U.S. 

Government should take the initiative in framing a broad treaty 
imposing a ban on all forms of geophysical and environmental 
warfare. He submitted a resolution setting forth a draft treaty to 
prohibit and prevent any environmental or geophysical modification 
activity as a weapon of war. (Congressional Record-Senate, March 
17, 1972, s. 4107-4108). 15 The outcome of the Diplomatic Red Cross 
Conference in Geneva in spring 1974 was not yet available when this 
paper was terminated, b';lt will be of special importance to our study. 
· The dangers menacmg dams and consequently the civil popu· 
Iation living in the potential flood area of such dams have. been 
~ by a .n';IIDber of ~vernmen~ and have led to municipal 
legislation proVIding for speoal protection, notably in Switzerland, 
Sweden and Germany.u 

III. Tentative Application of the Rules mentioned above to the 
problem of the protection of water and water iDstallati.ons 
in times of armed conflict 
This is a very tentative and provisional survey which still 

requires a good deal of study and discussion before black letter 
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formulations can be sub~ed; it is more a stock-taking of problems 
than an introduction~lutions. 
(1) Poisoning oj.;r.[lfilter . . • 

. The prohibition to poison wells and sp~gs has recetved gen~ 
recognition only during the last few centunes. As late as the siX· 
teenth century Michel d'Amboise, in his book "Le Guidon des gens 
de guerre" (1Ms), states that one could "gaster, infester, intoxiquer 
et empoisonner les eaues des ennemys". But only half a century later, 
Alberico Gentili, in Book II of his "De jure belli" (1588/89), claims 
the prohibition already as a well established role of intematio~al 
law, and it has been recognized as a customary rule for centunes 
before it was codified at The Hague in 1899and 1907. But there are a 
number of uncertainties about its interpretation. There exists a 
certain usage to regard as_not fallingtJ?der "po~ning" theco~t~· 
nation of water "by placmg dead arumals there~ or.oth~ .U 
esp. if the enemy was informed of such contammation. This was 
a consequence of the old conviction that poison was prohibited 
because of its clandestine and insidious character. Another problem 
is raised by the invention of the atomic weapon ; it is inevitable 
·that by its use water is contaminated, is poisoned, is ma4e. ~less 
for human consumption. It is suggested that the prohibition of 
poisoning is too narrow and that this prohibition should beexten~ed 
to all measures which render water unusable for human consumption 
by whatever means: But ~ soon~ as one m~es t.hl:s ext~o~, 
the problem arises whether it IS applicable only m cases m which 1t IS 

directed against the civil popula~on .as such. There can . ~e. no 
doubt that the prohibition of poiSonmg protects both CJ.vilians 
and combatants. But it must appear very doubtful whether the 
extension of . the rule to all means of making water unusable for 
human consumption can be applicable to measures directed ag~t 
combatants only. This deprivation of the enemy forces of the VItal 
resource of water, though not by poisoning. may be an efficient 
means-not easily to be given up by the military to force the 
enemy to surrender. Though it be an efficient means, it is no doubt 
a cruel means; but war in itself is a cruel and mean thing. To 
force the enemy to surrender by. depriving him of wat~. supply 
is not more cruel than to force him mto surrender by killing and 
maiming his soldiers. If, however, by the undistinguishable inter· 
mixture of civilians and combatants, such a measure would hurt also 
not only a few individual civilians but the civil population as well 
as the soldiers, the application of this measure should be regarded 
as illegal, at least de leg~ ferenda, in conformi~ with the ~e no. 7 
of the 1969 Edinburgh resolution of. the Institut de Dr01t Inter­
national· which as mentioned above, is however contradicted by 
the U.S. Department of Defence as by many military men of other 
countries. 
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! . . · BeCause of the niter-relation of all water; the prohibition. of 
poisoning or making drinking water useless for human consumption 
by other means would also apply to rivers; lakes and canals, 
esp. irrigation·canals,.as well as to bottled water destined for human 
consumption· in the latter case at least if the contamination is not 
indicated. · . 
.~ l . It is an open question whether water meant only for animal 
consumption may be contaminated. This would have to-be decided 
in the same way as the problem of the legality or the illegality of 
crop destruction. The U.S. Army Field Manual, F-27-10 (July 1956) 
in its para-37 regards as legal "to destroy, through chemical or 
bacterial agents harmless to man, crops intended solely for con­
sumption by the armed forces (if that fact can be determined)".

·. . 

(2) Cutting-off of aqueducts and reservoirs 
The same rules as to the making of water supplies useless for 

human consumption would apply to the cutting-off of aqueducts 
or reservoirs. Would such cutting-off from a beleagured fortress, 
as a means to enforce surrender, be legal although it would hurt 
also the civil population living in the fortress? 11 It would, in analogy 
·to art. 25 of the 4th· Hague Convention of 1907, appear. illegal if 

. ·'.,directed against an undefended town, village or building. However, 
the· destruction of the water distribution system inside a town 
cannot be considered as absolutely illegal. -· 

(3) Diversion of water-courses 
Text-books and Army Field manuals seem all agreed that it is ;. 

in conformity with existing rules of warfare to divert rivers from 
their courses~ In its unqualified form, this statement does not stand 
closer scrutiny. 

The diversion of a river is a very old military measure. Herodot­
us (Book I, 191) reports how (in 539 B.C.) the Persian king Cyrus 
conquered Babylon by this stratagem : " ... he brought the river 
by a Channel into the lake, which was then a marsh, and made the 
old stream fordable by the sinking down of the river. And when 
this happened, the Persians who were appointed for that same · ~ ~ 
purpose did enter into Babylon by the channel of the river Euphrates 
which was sunken down to about the middle of a man's thigh". ...

Such a diversion for strictly military, tactical or strategical ~ 
purposes can be justly considered as not prohibited by the laws of ~ 
war; But if a river-and the same would apply to a canal-should 1: 

·;t. 
be diverted in order to damage or destroy the minimum conditions .,. of subsistence for the civil population or the ecology of the enemy 
country, or to terrorize its population, or if such a diversion, al­ • . ,' ' .,
though justified as such for military reasons, would cause un­
·proportional suffering or damage to the civil population or perma­ .i:

I ~ 
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nently damage the ~logy of the country, it could not be con­
sidered as a legit.iffiate measure of -~are. . · 

(4) Dams and other water structures · . . ~ 
The above mentioned draft submitted by some Governments 

·to the International Red Cross Conference in 1973 provides for 
.the special protection of "works and inStallations containing 
. dangerous forces"; . it mentions, amongst others, dams and dykes. 
It proposes a prohibition to attack such works or installations, or 
to make them the object of reprisals ;_it proposes 'the ·marking· of 
such works with ·a special sign. The draft of Dr. Rao proposes to 
·prohibit "the destruction of, damage to and other harmful ac­
tivities' ~ against such works. . · 

There will be agreement · that, as the civil population and 
civil objects as such are not rightful targets for military attacks, 
the attack on such works, as involving "dangers for grave losses 
among the civilian population or grave damage to civilian objects", 
is illegaJ.l11 The protection of such works .can, however, not be 

·absolute .. When military installations are established in the im­
mediate neighbourhood of such works, without being destined 
~clusively for the protection of such works against illegal attacks,1 

, these works', . although not losing their legal immunity and although 
.·,not directly attacked, may be unintentionally destroyed or damaged 
· by legai attacks on such neighbouring military installations. This 
·appears to be . the explanation given by the U.S. command' in 
order to justify damage caused to the Lan lock system in North 
Vietnain by U.S. air attacks. · · · . · · 

· Another-justification for the destruction of' such works may be 
assumed if for military reasons, esp. for defensive purposes, e.g. 
of a retiring army, such destruction may bring tactical or strategical 
advantages when at the same time it is assured that no grave 
danger to the civil population and no permanent damage to ~e 
ecology of the country is caused. · · 

The aforesaid considerations are certainly correct as f~ as 
storages for irrigation purposes are concerned. The situation is more 
complex. for hydro-electric installations. As electricity is vital for _the 
efficient continuation of war industry and indeed the whole war 
machinery, the temptation to make such hydro-electric installations 
useless by bombarding them from the air may be overwhelming, 
and it may even be difficult to demonstrate the illegality of such 
action. As, . very often, modem constructions are of a multi-purpose 
character, the situation becomes still more complicated. In any case, 
the absolute protection of dams demanded by some Governments 
and authors-see above chapter II-is certainly not part of existing 
international law and cannot legitimately be proposed as lex ferenda 
without substantial qualifications. · 

http:irrigation�canals,.as
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(5} Flooding 
(\ defensive military purpose is most effectively achieved by 

ca~~g floods, thus m~g it difficult for an army to pursue a 
retiring ~emy. The causmg of floods does not necessarily include the 
destruction of dams or dykes, but may be effected by other means 
e.g. by opening spillway gates, sluices, locks, etc. The same rul~ 
·would apply as in the case of destruction of works ; it is part of the 
~blem of how far devastation is permissible. We have historic 
instances of what devastation can do to water resources and the 
ecology of a once fertile country. The Hilal invasion of Arabs into 
the Berb~ countries of North-West Africa in the 11th Century A.D. 
systematically destroyed water resources to such an extent that 
up to the present day formerly fertile areas of intensive agriculture 
can now only .be extensively used as pastures. The same is true 
of the destruction of ~t~ resourc~ and water installations by the 
Mongols under Dschinghis Khan m once fertile Central Asia in 
the 13th century. We do not yet know whether a similar situation
h:as been creat~ in parts of Vietnam. It is clear that, in modem 

. times, devastation .~as been de~med permissible, if at all, only in 
cases ?~ extreme military necessity. Examples of such devastations 
for military reasons, all doubtful as to their legality are amongst

"othe~. the devastation of the Shenandoah valley by General 
Shendan and of part of Georgia by General Sherman during the 
American .Civil War•. Kitchener's "concentration policy" in the 
Boer Warm 1901, laymg waste the country and deporting the whole 
of the no11:-combatant inhabitants of the two Boer republics into 
concentration camps, the devastation of a strip of a depth of 15 km 
at ~e Somme in Nort?em France in 1917 by the Germans when 
~g on a ~horter J!ne•. the systematic defoliation and defores­
_tation of certam areas m VIetnam by the U.S. 

In ancient times, devastation appears to have been a recognized 
means of warfare. But when, in 1674 and again in 1689 the French 
ravaged and burnt . the. German Palatinate, Vattel 'says : "AU 
Eur~pe resounded wtth. mvectives against such a mode of waging 
wa; . As for modem VIews on the legality of devastation, Moore 
(Di~est, 1906, vol: VII, p. 182} quotes approvingly Hall's Inter­
national Law : "Fmally, all ~evastation is permissible when really 
necessary for the pr~tion of the force committing it from 
~estruction o~ surrender ; It would even be impossible to deny to an 
mvader the nght to cut the dykes of Holland to save himself from 
such a. fat~ ; but when, as iD: the. case supposed, the devastation is 
extensive m scale and. lasting m effect, modem opinion would 
dem~d that the necess1ty should be extreme and patent". Green­

. span, m: u~~ Modem Law of Land Warfare" (1957}, says: "The 
acc~pted ?PIDIOn appears to be that general devastation of enemy 
territory lS, as a rnle, absolutely prohibited, and only permitted 

WATER REsOURCES LAW 141. 

very exceptionally wh~it:imperatively demanded by the neces­
sities of war (Hague 4ft'! 23 g). The question in what circumstances 
a necessity arises cannot be decided by any hard and fast rnle". 
Oppenheim (II 415} says : "But the fact that general devastation 
can be lawful must be admitted". 

. . Public opinioD: toda~ might be inclined. to restrict the permissi­
bility of devastation still much further m the interest of civil 
population, humanity, ecology ; but such wider restriction would 
probably have to be regarded as lex ferenda, not yet lex lata. 

(6) Rules for armistices and occupied territories 
The prohibitions of nos. 1-5 above would also apply to armistices 

which, although still part of war, interrupt and forbid active hos­
tilities. As a conseq~ence of ~· restrictive rnles as to the protection 
of water and water mstallations would have to be even more rigidly 
applied than during actual fighting.

It does almost appear unnecessary to emphasize that the 
prohibitions are to be strictly applied in occupied territories. 
These territories must always present to the occupying power 
the temptation to exploit them in an excessive way for the benefit 
of its army or its country. The limits of the authority of the 
occupying power are described in Article 55 of the 4th Hague Con· 
vention of 1907 : "The occupying State shall only be regarded as 
administrator and ·usufructuary of . the public buildings, real 
property, forests and agricultural works "belonging to .the hostile 
State, and situated in the occupied country. It must protect the 
capital of these properties, and administer it according to the rnles of 
usufruct". A deforestation which would cause excessive or perma­
nent ecological damage to the water resources of the occupied 
country or increase the danger of floods would not be permissible 
under the already existing rnle, bnt it might be useful to add 
expressly a restriction for ecological reasons of which science has 
convinced us only recently. It is also symptomatic that Article 56 
para. 2 of the 4th Hague Convention ("All seizure of, and destruction 
or intentional .damage done to such (sc. religious, charitable, and 
educational) institutions, to historical monuments, works of arts 
or science, is prohibited, and should be made the subject of proceed· 
ings") does not mention water constructions, although their 
integral maintenance and effectiveness may be vital to the health 
and the survival of the civil population. The list of protected 
objects contained in Article 56 would therefore have to be extended 
expressly by the inclusion of such water constructions. 

(7) Rules for peace-treaties and similu arrangements 
An international confiict is usually terminated by a peace 

treaty or another regulation, even one-sided like a dictate, establish­
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ing.the. relationship of the. foriner enemies on· a new basis. ·Inter­
national law has not yet systematically developed rules restricting, 
prohibiting the victor in the imposition of arbitrary regulations on 
the defeated. A beginning ·of such restrictive rules may be seen in 
Article 53 of the Vienna Convention on the Law of Treaties, 1969, 
which states : "A treaty is void if, at the time of its conclusion, it 
conflicts with a peremptory norm of ·general international law" . 
Such a peremptory norm might be seen in a prohibition to deprive 
a people of its water resources to such an extent that a threat to 
health, economic or physical survival is created. There was a clause 
in the Treaty of Versailles of 1919 (Article 358) which gave to France 
the one-sided right " to take water from the Rhine to feed navigation 
and irrigation canals (constructed or to be constructed) or for any 
other purpose, and to execute on the German bank all work neces­
sary for the exercise of this right", whilst Germany was bound 
"not to undertake or to allow the construction of any lateral canal 
or any derivation on the right bank of the river opposite the French 
frontiers" . 

. The Peace treaties of St. Germain with Austria of 10.9.1919 
(Art. 300), of Trianon with Hungary of 4.5.1920 (Art. 292) , of 
Sevres with Turkey 10.8.1920 (Art. 363), of Lausanne with Turkey of 
24.7~ 1923 (Art. ·109) provided for the safeguarding of water supplies 
and electric power "when as,the result of the fixing of a new frontier 
the hydraulic. system (canalisation, inundations, irrigations, drain­
age,·or similar matters) in a State is dependent on works executed 
within the territory of another State" . Similar regulations are 
contained in Art. 9 (with Annex III) and Art. 13 (with Annex V) of 
the. Peace Treaty of 10.2.1947 between the Allied and Associated 
Powers and Italy. An illustration for a situation created by the 
.fixing of frontiers after a situation nearing a civil war, though not by 
a · peace treaty, without regard to · economic, ecological and esp. 
water needs, is offered by the division. of the Punjab between India 
and Pakistan in 1947 which led to 13 years of dangerous controversy 
ended only in 1960 by the Indus Waters Treaty. zo 

The disagreement between Israel, Jordan, Syria and Lebanon 
about the utilization of the waters of the Jordan and its tributaries 
may well be a thorny problem in the hoped-for peace negotiations 
in' the Near East. 

Iv. The problem of the continued validity-of water. treaties in times 
of international conflict 
We still have to examine what is the effect of the outbreak of 

war on the. validity, the execution or the suspension of water 
treaties. , . · · . 

. The steadily growing· number of water treaties all over the 
world ought to give rise to a consideration of the effects of emergency 

.. • 
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situations on the existenjJI!'and performance of such agreements. 
Yet the general indifiW,J;lce shown since 1945 to the legal contain­
ment and the humaJ1.1Sation of war, jus in bello, is clearly reflected 
here also : though~ft may seem to be hardly conceivable, it is true, 
however, that there is no special study at all dealing with this 
problem. The general efforts of the U.N. International Law Com­
mission (I.L.C.) to codify the law of treaties, which have been 
finished after more than a decade, reveal the existing uncertainty. 
There were some modest approaches to our problem by Fitz­
maurice in his second report, who stated that : "The existence of a 
state of war may, but only in certain cases and in certain circums- . 
tances, cause termination or suspension of treaties between the 
belligerents, or between them and nonbelligerents", and of Sir. H. 
Waldock who wrote in a note to the item of " dissolution of a treaty 
in consequence of a supervening impossibility or illegality of per­
formance" that the obvious case resulting from the outbreak of 
hostilities was covered neither by this submitted relevant article 
nor by his whole report. The final Drafts even left aside the whole 
question of the effects of war on treaties. We should note that the 
matter was at least treated by scientific associations in the first half 
of this century,. i.e. by the Institute of .International Law (IlL) 
(1912} and the Harvard Research Group on the Law of Treaties 
(1935) • . Though both proposals transgressed the limits of existing 
customary law, they constitute valuable proposals. n The old doctrine · 
that war ends all treaties between belligerents has been abandoned 
already during the 19th centurY. It appears that today general 
agreement exists as to the continuance of some categories of treaties 
even in war-time (treaties concluded expressly for: the eventuality of 
war, like the Geneva Red Cross Conventions, or treaties intended 
to set up a permanent state of things,. like cession of territory or 
delimitation of frontiers) and to the termination (by the outbreak 
of war) of some categories of .treaties incompatible with a state of 
war (so-called "political" treaties between opposed belligerents, like 
treaties of alliance or neutrality) . There seems also to exist agreement 
that multilateral treaties, continuing in validity between co­
belligerents of the same side or between belligerents and neutrals, 

..., should . not be terminated, but only suspended during . war-time 
between· opposed belligerents. But beyondthis, there do not seem to 
exist recognized rules as to .the continuation of bilateral ·treaties 
between opposing belligerents. The statement of the resolution of 
the Institut in 1912 that, apart from exceptions, the outbreak of war 
does not affect the continued existence of treaties between opposing 
belligerents, is too sweeping even as a proposal de lege ferenda . 

But there seems to exist a tendency to exempt certain. cate­
gories of treaties, those of .a social or humanitarian character, from 
the rule of the automatic termination of bilate~ treaties by the 

·. { 

J : 
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outbreak of war. In 1833, ·an Anglo-French Convention provided 
for continuation of the Calais-Dover postal service in case of 
war between them." After the Second .World War, a courageous 
French court tried to make such an exception for a Franco-Italian 
pre-war treaty concerning social rights but was refuted by the 
highest court. There are instances in U.S. court decisions which 
apply the more liberal role, 21 and Judge Cardozo, in a decision in 
1920 of theNew York Court of Appeals, has enunciated the principle 
"that provisions compatible with . a state of hostilities, unless 
expressly terminated, will be enforced, and those incompatible 
rejected". This might well serve as a role de lege ferenda. 

Water treaties no doubt belong, at 'least in part, to those 
categories of treaties the social, economic, ecological, humanitarian 
content of which should safeguard them against arbitrary uni­
lateral termination. It is interesting to note that Article 25 of the 
1921 Barcelona Statute on the Regime of Navigable Waterways of 
International Concern states: "This statute does not prescribe the 
rights and duties of belligerents and neutrals in time of war. The 
statute shall, however, continue in force in time of war so far as such 
rights and duties permit". 

Perhaps one might venture a rule (de lege ferenda) that the effect 
ofwar on water trea~es should be only suspension, not termination, 
and that water treaties should only be suspended if the purpose of 
the war or military necessity imperatively demand such suspension; 
and if" the requirements of minimum subsistence for the civil 
population are respected. We are moving here in a field of le:c 
ferenda, and more thought must be given to this complicated 
problem. A sort of guideline might be given by an emergency clause 
whicJ;l is ad~ed not infrequently to recent, specially humanitarian, 
treaties. I gxve as an example Article 15 para. 1 of the European 
Convention on Human Rights of 1950 : "In time of war or other 
public emergency threatening the life of the nation, any High 
Contracting Party may take measures derogating from the obli­
gations under this Convention to the extent strictly required by the 
exigencies of the situation, provided that such measures are not 
inconsistent with its other obligations under international law". This 
latter proviso ·fOr other obligations would notably mean that as a 
minimum of continuance of the treaty during war, no measure 
derogating from the obligations under a water treaty could be taken 
unless it was compatible with the rules and prohibitions of the laws 
ofwarindicatedin Chapter I and III above. An analogous provision, 
though for navigation only, is already contained in Article XX of 
the Helsinki Rules adopted in 1966 by the International Law 
Association, with the significant addition :· "The riparian State 
shall in any case facilitate navigation for humanitarian purposes". 

A very ·detailed study of a great number of water treaties 
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would have to be made in c:l!er tofi.itd out and formulate the various 
implications of the ~e mentioned very general rule on the 
multiple various-~ ofwater treaties. · : 

V . Concluding Bemarb · 
· . This is, as shown by the title of this paper, not a final~ but an 

intermediate report. In view of the novelty; the complication and 
the controversial nature of many of the problems raised, a final 
report, culminating in black-letter statements, would only be 
possible after_a: :discussion and agreement ·by the· full Conference. 
Besides, the results of the Diplomatic Conference· on the Laws of 
War convened at Geneva in the spring of 1974 by the Swiss Govern­
ment are not yet available and may make eventually necessary 
some changes the extent of which is not yet clear. Last not least, the 
chapter on the problem of the continued validity of water treaties 
during war requires, after its general propositions may have ·been 
approved by the Committee and the Conference, a much more 
detailed and extended study. The scope of the present study can 
therefore only be to get the approval of the Conference for its main 
propositions and their encouragement for the indispensable further 
study~ This paper has been terminated ~ April 1974. · 
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ANNEX 

(1) Berber, Rivers in International Law, Stevens, London 1959. 

(~) Professor Richard A. Falk, of Princeton University. En­
vironmental Warfare and Ecoside : Facts, Appraisal and Proposal, 
Idoc Survey No. 50, 1973. 

(3) Falk I.e.: "Craters that penetrate the water table become 
breeding grounds for mosquitoes, increasing the incidence of malaria 
and dengue fever. Craters displace soil, and esp. in hilly areas 
accentuate soil run off and erosion causing laterization of the land 
in and around craters." 

(4) See the publications of Seymour Hersh-U.S.A., of Samuels-­
Canada, of Ray J . Davis of the Arizona Law School. 

(5) Raymund G. Decker and Mary C. Dunlap, War, Genetics and 
the Law (Ecology Law Quarterly, Vol. 1, No. 4, 1971, pp. 797 ff.) . 

(6) AJIL 1951 pp. 37 ff.; see also his review, in AJIL 1963, pp. 450 
ff., of Berber, Kriegsrecht, 1962. 

(7) For instance not the U.S.A. 

(8) See AJIL 1972 p. 470 f. 

(9) See ~JIL 1973 p. 124. 

(10) Professor Falk, in his above-mentioned essav, considers the 
following four principles as part of customary international law. 

"I. Principle of necessity". 
"II. Principle of humanity" . 
"UI. Principle of proportionality" . 
"IV. Principle of discrimination" . 

(11) This is expressly stated in Article 171, Treaty of Versailles, 
1919. 

(12) An overwhelming majority of international lawyers are of 
the opinion that the prohibition of the Protocol includes the use of 
nuclear weapons. 

Section 1 of the Resolution 1953 (XVI), 1961 of the General 
Assembly of the U.N. comes to a similar conclusion. 
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(13) Although a state of tension may not only adversely affect 
the co-operative development for water resources, but also create 
co ncrete dangers for water and water inst~ations, se~ the destruc­
tion of a water work by Israeli reprisals m Lebanon m Apn1 1974 
after the massacre of Kirjat Schmonah. 

(14) See Franck-Lockwood in AJIL 1974, pp. 69 ff. 

(15) A number of further efforts have,been made in this ~eld. 
Professor Richard A. Falk has published A proposed InternatiOnal 
Convention on the Crime of Ecocide" (Bulletin of Peace Proposals, 
vol. 4, 1973, Oslo). 

The International Committee of the Red Cross has, for the 
preparation of the Conference of Governme?t Experts on ~he 
Reaffirmation and Development of International Human1tanan 
Law applicable in armed conflicts, submitted in 1972 a compre­
hensive draft : 

"Article 55.-Works and installations containing dangerous 
forces. 

1. Without prejudice to other provisions of the. present 
Protocol and so as to spare the civilian population and obJects of a 
civilian character from dangers which may result from the destruct­
tion of, or damage to, works and installations--such as dykes, 
hydroelectric dams and sources ?f power-t~rough ~he release of 
natural or artificial forces, the High Contracting Part1es concerned 
are invited : 

(a) to agree, in peace time, o.n a proce~ure which . would allow 
in all circumstances, special protection to be g~ven to those 
works which are designed for essentially peaceful purposes ; 

(b) to agree, in time of a!IDed conflic~. to spe~ial protec~ion 
being given to certam w?rks or mstallatl?ns, provtded 
they are not directly or mamly used for a military purpose. 
To this end, they may implement the provisions of the 
Model Agreement annexed to the present Protocol. 

2. When these works or installations are used directly or 
mainly for a military purpose and their destruct~on or dama.ge 
would entail the annihilation of the civilian populat10n, the Part1es 
to the conflict shall take, exercising particular care, the precau­
tionary measures required by Articles 49 to 51 of the present 
Protocol" . 

On 15th March, 1973, the Experts of Egypt, Sweden and 
Switzerland have submitted a revised draft of which I quote the 
passages most important for ou~ context : . . 
"The parties to an armed. conflict sh3;~ confine their operat10ns to. 
the destruction or weakemng of the military resources of the enemy. 
The civilian population, individual civilians and objects of a 
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civilian character shall be protected. This general rule is given 
detailed expression in the following provisions .. . 

. . . Chapter III 
Protected objects 

"4.7. General rule. 
~- Attacks shall be strictly limited to military objectives, 

that lS to say those objectives which are, in view of their function or 
use, generally recognized to be of military importance and whose 
total or ~~ial destruction, ~ the_circumstances ruling at the time, 
offers a distmct and substantial military advantage. 

2. In the application of the general rule contained in sub­
paragraph 1, objects designed for civilian use such as houses 
d~ellings, installa~ons or means of transport, 'must not be th~ 
?bJect to attacks directly launched against them, unless they are, 
m fact. used mainly in support of the military effort" . 

On the same subject Dr. Krishna Rao , for many years an 
active member of our Committee, prepared a memorandum on behalf 
of the Government of I ndia but this was not made an official pro­
posal. Although it does not visualize a general protection of water 
in times of armed conflict but only of dams and other structural 
water works, the memorandum is important enough to be quoted 
verbally in its explanatory introduction : 

" In the absence of a convention to safeguard dams and other 
structural works for conservation, regulation and development of 
water resources designed to serve humanity, a belligerent State is 
fre~ t~ unden:ake.:adventurous action, prompted by the temptation 
to millet m~um d~age, ~hereby spelling disaster and disrupting 
the normal life lft a big way m the other State. The Government of 
~ndia h~. therefore, _been persuaded to propose for adoption an 
mternational Convention concerning protection of dams and other 
structural works during peace time and during an armed conflict, 
on the following considerations :­

"_First, h~an existence is dependent on water ; con­
servation, regulation and development of this vital natural resource 
determines the economic prosperity of a nation. 

" Second, water resources· constitute an important element in 
the wor~d food programme and are harnessed for accelerating food 
pr~duc?on necessary for the rapidly increasing world population, 
which IS e."Cpected to be doubled at the end of the century. 

" Third, the safety and protection of dams and other strnctural 
works designed for water reservoirs for the benefit of mankind is in 
.the overall interest of all nations. It has assumed importance 
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because of the multipurpose development functions of such works. 
e.g. flood control, power generation, irrigation etc. 

" Fourth, dams and other structural works for conservation 
and utilisation of water resources take many years to plan and these 
are built at exorbitant cost , involving huge resources and manpower, 
and are of lasting value representing achievements in civilisation 
and technology. 

" Fifth, planned attacks on dams and other structural works 
cause devastating effects in the neighbouring States unconnected 
with the conflict, thereby enlarging the arena of conflict, as water 
does not respect political frontiers. Thus their destruction could 
constitute a cause of friction resulting in a vicious circle of retaliation 
and starting a chain reaction. Meanwhile millions may perish due 
to the destruction of these modern edifices resulting in greater 
destruction and suffering to mankind. 

" Sixth, development in modern armaments has exposed dams 
and other structural works to easy destruction and therefore it is all 
the more necessary to protect these modern edifices during peace 
and armed conflict. 

" Finally, humanitarian considerations demand preservation 
and efficient functioning of the development works designed to 
serve humanity even in times of hostilities and armed conflicts. 

" In bringing up this matter, the Government of India proceeds 
upon the premise that any regulation which seems to limit the 
unilateral exercise of force is consistent with the broad principles 
and purposes of the United Nations , enshrined in Articles l and 2 of 
the Charter. 

" Historically, t here are precedents to support the item that 
is being proposed. Examples are The Hague Convention ~o. IV 
respecting Laws and Customs of War on Land, 1907 ; The Hague 
Convention ::-l'o. IX concerning Bombardment by Naval Forces in 
time of war, 1907; The Hague Rules of Warfare, 1923; The Con­
vention for the Protection of Cultural Property in the Event of 
Armed Conflict, 1954; and other humanitarian international 
conventions all of which seek to mitigate the horrors oi war and 
armed conflict by limiting targets of "Warfare" and ensuring 
protection to specified objects. 

" To refer in detail to some of these international conventions 
under Article 27 of the 1907 Hague Convention No. IV respecting 
the Laws and Customs of War on Land, "buildings dedicated to 
religion, art, science, or charitable purposes, historical monuments, 
hospitals and places where the sick and wounded are collected. 
provided they are not being used at the time for military purposes" 
are to be spared as far as possible by all necessary steps in the event 
of siege and bombardments. Similar provision is contained in 
Article 5 of the 1907 Hague Convention No. IX concerning Born­
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bardment by naval Forces in Time of War. In an analogous manner, 
Article 4, paragraph I of the 1954 Convention for the Protection of 
Cultural Property in the Event of War and armed conflict stipulates 
that " The parties to the convention undertake to respect cultural 
property situated within their territory as well as within the territory 
of other High Contracting Parties by refraining from any use of the 
property and its immediate surroundings or of the appliances in use 
for its protection for purposes which are likely to expose it to 
destruction or damage in the event of armed conflict and by re­
fraining from any act of hostility directed against such property." 
The term " Cultural Property " in the 1954 Convention includes 
among others ' monuments of architecture, art or history, whether 
religious or secular archeological sites ; groups of buildings which as 
a whole, are of historical or artistic interest '. 

" If protection in the event of hostilities and armed conflict is 
deemed necessary for " buildings dedicated to public worship, " 
" Historical :vionuments," "Archeological sites," etc. the same 
considerations would seem to apply for safeguarding dams and 
reservoirs. As it has been aptly said by the late Pandit Jawaharlal 
Nehru the multipurpose dams of the twentieth century are like 
" modern temples. " 

" In the considered opinion of the Government of India, time 
has come when it is necessary to move forward in the direction of 
concluding an international convention for protecting dams and 
reservoirs in the event of armed conilicts. It is the firm conviction 
of the Government of India that the subject is ripe for regulation 
through an international convention". 

(16) S"'ee the ~fessage of the Swiss Federal Council of 9th April 
1952. 

, 
(17) See§ 28 of the Rules of Land Warfare of the US War 

Department (1940), Hackworth. Digest, vol. VI, p. 260. 

(18) In February 1942 the surrender of the British fortress 
Singapore to the Japanese was hastened by the cutting-off of the 
municipal water-supply. 

(19) For the bombardment of dams bytheBritishR.A.F. in the 
Second World War, esp. the destruction of the Eder and the Mohne­
tal Barrage, with the subsequent drowning of 1200 civilians, see: 
P. Brickhill, The Dam Busters, 1951; for the USAF attacks on 
dams in North Korea during the Korean War see an article on" The 
Attack on the Irrigation Dams in North Korea," in Air University 
Quarterly Review, vol. IV, pp. 40 ff.. 
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(20) A dispute of more than 12 years; which was only ended 
in 1960 by the conclusion of the Indus Waters Treaty, was the 
dangerous consequence of a frontier delimitation unaware of the 
priority of a reasonable regulation of water supplies. Although 
this case did not arise as a result of a peace regulation after an 
armed conflict, it is an instructive illustration of a problem which 
might arise when a delimitation of boundaries is made at the end 
of an armed conflict. 

(21) The main provisions of the IIL's Christiania Resolution of 
1912 read as follows : 

Chapitre Ier: Des traites entre les Etats belligerants. 
" A rt . 1. L 'ouverture et la poursuite des hostilites ne portent 

pas atteinte a 1'existence des traites, conventions et accords, quels 
qu'en soient les titre et objet, conclus entre eux par les Etats 
belligerants. II en est de meme des obligations speciales nees des 
dits traites, conventions et accords. 

"Art. 2. Toutefois la guerre met de plein droit fin: 1° aux 
pactes d'associations internationales, aux traites de protectorat, de 
contr6le, d'alliance. de garantie, de subsides, aux traites etablissant 
un droit de gage ou une sphere d'infiuence, et generalement au....: 
traites de nature politique; 2° a tout traite dont !'application ou 
!'interpretation aura ete la cause directe de Ia guerre, suivant les 
actes officiels emanes de l'un des gouvernements avant l'ouverture 
des hostilites. 

" Art. 3. Pour !'application de la regie etablie dans !'article 2, 
il doit etre tenu compte du contenu du traite. Si, dans le meme acte 
il se rencontre des clauses de nature diverse, on ne considerera 
comme annulees que celles qui entrent dans les categories enumerees 
en l'art. 2. Toutefois le tra.ite tombe pour le tout quand il presente 
le caractere d'un acte indivisible. 

" Art. 4. Les traites, restes en vigueur et dont 1'execution 
demeure, malgre les hostilites, pratiquement possible, doivent etre 
observes comme par le passe. Les Etats belligerants ne peuvent 
s'en dispenser que dans la mesure et pour le temps commandes par 
les necessites de Ia guerre. 

(22) Already in the beginning of modern times, the outbreak of 
war did not terminate commercial relations: " l'on parte de treve 
marchande ou communicative" . Entre France et Angleterre une 
treve ' pecheresse' accompagne d'ordinaire la treve marchande ; 
la peche est une autre activite economique dont on envisage ma­
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laisement la suspension" ; Zeller, Histoire des relations inter­
nationales, t. II, Paris 1958. 

{23) See Hackworth, Digest, vol. V, pp. 377 ff. 
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INTERNATIONAL TERRORIS.Nl 
TUESDAY, DECEMBER 31ST, 1974 

at 2.15 p.m. 
- ·,I~ 

Chairman : Dr. S. J\.1. SIKRI 

Professor R. C. HINGORANI (India-<ieputising for the Chairman 
of the Committee) : International terrorism has been the most 
topical problem which has been engaging the attention of world 
elites and jurists in recent days. Some time back, the U.N. Secretary­
Gt:!neral included this problem as one of the items of the Agenda for 
the General Assembly. It has been discussed by its Legal Committee 
as well as by an ad hoc Committee. Nothing concrete has resulted. 
Indeed, it is a very explosive issue. 

This Committee of the I.L.A. has been appointed in view of the 
increased incidence of acts ot international terrorism. The Com­
mittee has not met so far. The Chairman has been corresponding 
with various members of the Committee for clarifying the issue. 
The present interim report may perhaps be called not so much a 
report as a questionnaire posing 13 questions which have been put 
by the Chairman to the members of the Committee (see page 177). 

We would like to have the enlightened opinion of the members of 
the Association present at this session on these questions. 

Sir VINCENT EvANS_ (United Kingdom) : A question similar to 
question 7 had been in the minds of members of the Sixth (Legal) 
Committee of the United Nations General Assembly, when the 
Convention on the Prevention and Punishment of Crimes against 
Internationally Protected Persons was under discussion in 1973. 
The .\ssembly had considered whether the Convention should 
include any provision concerning the right of self-determination. 
It had been decided that the provisions of the Convention should 
not be subject to any exception or qualification in this regard, but 
the resolution adopting the Convention recorded the General As­
sembly's opinion that the provisions of a Convention " cannot in any 
way prejudice the exercise of the legitimate right oi self-determina­
tion and independence .. . ·' . 

The key word in this statement was the word "legitimate". By 
this statement the General Assembly recognised (i) that the crimes 
covered by the Convention could not constitute the legitimate 
exercise. of the- right of· self-determination· and (ii)' that the Con­
vention; could· equally nut be . used as a. pretext for suppressii!I, the: 

crssr 

http:TERRORIS.Nl
http:Athenil.um



