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INTRODUCTION

water has never respected the political boundaries drawn by man. The mobility
of this natural resource, coupled with the absolute dependence of peoples upon
it' and its frequent scarcity make the application of international law rules
and regulations on the utirization of waters flowing across political
frontiers a vital necessity

rnternational rivers law - that body of laws governing the rights and

obligations of states to use the waters of a river that either separates or
passes through more than one staLe - has undergone significant change over the
past one hundred and fifty years, reflecting underlying changes in the
international econornic, politicar, and, technorogi.cal orders.

In the nineteenth century, the primary functi.on of international rivers
navigation' Accordingly, internati.onal rivers 1aw reflected this concern,
focussed on particular international ri.vers and the rights of riparian
states.l Hohrever, in the twentieth centuryr and with the rise and growing
importance of {iffelent.tp,uf iof leconomic us,es,of,,:wote[,,fBSorrfcesl.: , ,,,,

international rivers 1aw has had to expand in scope to refrect the new

perception of water as a multipre-use developmental resource. The lew now

focusses on the entj-re river or drainage basin and the rights of co-basin
states. '

Furthermore, the basic framework of rj"parian/co-basin state relations has
also been altered. changes in economic and political orders have increased
the pressure on water resources by a large number of independent state actors.
The'result has been that nineteenth century absolute notions of inviolable
sovereign rights have gradually given way to the acceptance of the need for
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restrictions on sovereignty over shared resources. Hence today, the concept
of limited territorial sovereigntv and equitable utilization provide the basic
framework of co-basin state relations

It is the purpose of this paper to explore some of the more salient
features of the broad international Iega1 .concept of riparian or co-basin
state rights which has emerged to regulate the economj.c activities of
sovereign states and their nationals in international river basins.2 we will
begin by tracing the evolution of international river 1aw in the nineteenth
and twentieth centuries, and then go on to examine the concepts that prevail
today and as they are articulated in the 1g66 Hel-sinki Lq]." on ltrg uses of
the l{aters of fnternational Rivers.
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Evolution of the Conceptual Framework of lnternational Rivers Law

Throughout history, the arbitrary political division of a unitary d,rainage

basin has lead to international problems regarding the interests of each state
located within the basin, and the manner in which the competing or conflicting
interests of such states should be resolved, In an attempt to
institutionalize the permissibility of riparians to use the waters of
international rj-vers, there have ernerged four main (and conflicting) theories
of drainage basin rights:

1) absolute territorial sovereignty
2) territorial integrity
3) limited territorial sovereignty
4) the comnunity of water states (or, co-riparian states in theLraters of an international river)

These theories - the first two being late nj.neteenth ce,rtury and early
twentieth century eonstructs, the latter two issuing from the post 1911

period3 - are very instructive, not only because they illurninate the
prevailing notions regarding the rights of riparian states in internationar
rivers, but also because they refleet,the pr"dominant perception on state i ,

sovereigntyi in general, within the 1egal framework.

The first of these theories absolute terTitorjal sovereignty, found its
expression in the "Hur*on Doctrine, of 1g95, promulgated in light of a dispute
between the united states and Mexico over the diversion and use of the Rio
Grande' The doctrine typified an intransigent affirmation of sovereignty,
according to which every state could apply to the water resources within its
territory any measures j.n pursuit of its own interests, irrespective of the
harmful consequences brought to bear beyond its frontiers. r Thus, as in the
Rio Grande dispute, an upper riparian (the United states) had the right to use . ,Ei.

i',oi"
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international river in its territory without regard to
riparian (Ilexico) .

The second absolute notion of rights - te{ritorial integritv - logical1y
issued from the natural flow doctrine of pre-twentieth century Europe.E The

latter expressed the principle that watep should be allowed to continue to
flow uninterrupted,. rn practice, therefore, a state had the right to demand

the continual natural flow of waters from upstream countries, but could not
itself restrict the flow of the river to the d,ownstream territories. Hence,

territorial integrity operated to the sole advantage of the lower riparian,
conferring upon it the absolute right to receive the continued unaltered flow
of the river, and enjoining it wlth no obligations to other states.

Needless to say, both of these concepts expose the absence of notions of
reciprocal rights and duties under international rivers law prior to the
twentieth century. Moreover, they render inoperable the simultaneous
development of co-basin states, with regard to $Jater usage.

fn an 4ttempt to lranspe,ldt lht shqrtcpm11g9, ofl tl.r,ese,,!wo conceprs 6nfl, ,,: I ;

account for the expanding uses of rnternatiorrutl,rout"rs within a more ,.o*pl"*,
international political and.economic environment, the rnstitute of
International Law, at its Madrid Convention of L911, on, ,,International

Regulatio" R"guta:-ng the uses of rnternational l{atercourses for purposes other
than Navigation"s enunciated a new principle of limited terTitorial
sovPreigntv over international rivers of a contiguous variety, and advocated,
the institutionarization of the concept of equitabre utiri?ation.

. Today, rhe limired

governs the rights of

territorial govglgig$ principle

riparian states in international

predominates, and 
,

ri.vers . Hor+ever, before



PAGE
examining this principle and the adjunct concept of equitable utilizgtion, wemust digress briefly to elucidate another major .*"r,;*l;;;;.:,
- the adoption of the drai.nage basin approach as the basis for studying non-navigational uses of international hratercourses.

It was recognized that as rivers do not respect national/political
boundaries, but flow freely where they wi1l, given the laws of nature, and
because of the increasing importmce of non-navigational uses or irr."rr,;;;"r,
hlaters' the inclusion of the entire drainage basin in planning development wasa more trationalr 

approach.

According to the International law Associatj .on, a drainage basin is,

"" 'an-area. within the terri.tories of two or more states inwhich all the streams of flowin!-"ulir"" water, both naturaland artificial, drain a common watershed terminating i.n acommon outlet or co&mon outlets .iir,"r to the 
"ea oi to a lake ,rr 

.or to some inland place from whicrr-rt"r" is no apparent outletto a 5g4. tt5

And the advantages of empl0ying the term drainage lgglg is that it 
.

lt -

_-"t*nnts'zes 
the unitary nature of an internationar watercourse as a shared,common resource while,.tru u""lliof a concepp sr.rch'* 0"""0";; ;"'] 

'o"*="ol

:::n"t""s 
rhe rragmentatron or the naturar uniry "; ; ;r."r";., 

"y"..r,u" uconsequence of the existence of political boundariesr,.s Hence, the 
"""";;r-base for the body of general int . 

-- --*'*'
ernati.onal law principles and rules applicabl.e

:"_:::::".:.r-", 
warercourses or drainage'bu"ir," srem from the seosr";;;";;"^"nr].ncin1eofthecoherenceofthebasinorsystem,ofwater"ro,;"-;;";

:*":*1.: 
sic ut.ere tu? ur alienum non laedas _ ,one r"".::;""-;;"':;'""

A1thoughthebasinry*1Sanimprovementoveritspredecessor,it

, iii,'
t.l' jlt
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remains somewhat irradequate in that it does not recognize that as long as

national boundaries survive, the economy of an international drainage basin

cannot be treated as a unit in isolation from the national economies of which

it is necessarily a part. A theory of international water law, in this day

and age, must take cognizance of the fundamental fact that the problems of the

utilization of water resources involve economic and political factors that

transcend the limits of drainage basins.

Let us nohl return to. our discussion of the competing theories of basin

rights.

The nineteenth century absolute notions of sovereignty gave way, in the

twentieth century, to the recognition of the reciprocal sovereign rights of

the states that have an interest in the same international water resource.

The theory of limited territorial sovereignty was elaborated upon by the

Institute of International Law in its 1961 Salzburg Declaration on, "...the

Use of International Non-Maritime Watertt,r0 in which it states that the right

of use of waters flowing across ,or through territory is liuited by the right
: I i' 

t 
I 'l ' :

of use of other,states withr the same riverior watershed.' The corollaries

emanating from this theory are twofold:

A state has a duty not to cause rsubstantial' damage to
other.states managing the same resource arld,
di,sagreements regarding the extent of rights of use must be
settled on the basis of requityt, taking into consideration
the needs of the states in question, as well as other
factors.

The first of these corollaries falls under the rubric of the Law of Nations

.as it applies to state territory. In his, International .!gU: 4 Treatise, the

emj-nent scholar and lawyer, L.Oppenheim, writes that,

1)

2)

.ri. '':it
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tt...the flour of not-national, boundary, and international riversrl j.s not
uithin the arbitrary power of one of the riparian states, for it is a
rule of International Law that no''State is illowed to alter the natural
conditions of its own territory to the disadvantage of the natural
conditions of the territory of a neighbouring Srate. For this reason a
State is not only forbidden to stop or diverL the flow of a river which
runs from its own to a neighbouring State, but likewise to make such useof the krat,er of the ri.ver is eithei .ur"." danger to the neighbouring
State or Prevents it from making proper use of, the flow of the river onits part . 

tt 12

H.Lauterpacht stresses that International Law does not treat property as an

absolute right, but rather, as, tt...a bundle of rights capable of

modification, division, and adjustmentt'. r3 And furthermore, the territorial
(property) relations of states are analogous to the property relations of
individuals. Hence, when discussing the territorial relations of states, one

must not, identify the exercise of sovereign rights over and. within a territory
with the notion of an absolute and indivisible territorial
reiterate, sovereignty is, according to Int,ernational Law,

modifiable.

From the second corollary of the limited sovereignty theory emerged the

doctrine and guiding principle of contemporary international warer law - the

equitable'utilization of international water resources.l" Within the framework

of this concept, riparians are treated on the basis of mutuality. Furthermore,

because both deperrd on the rj.ver and its resources, fnternational Law

advocates a regime of reciprocal obligations with respect to an equitable

apportionrnent of the waters and its benefits.ts

Equitable utilization is concerned primarily with three issues:

ownership. To

divisible and

1)
2)

an examinati-on of the social and economic need of the co-basin
the distribution of waters among the co-basin states such that
basic needs can be fulfil1ed to the greatest extent possible,
the distribution of the waters in such a way that th; maximum

states,
their

and
benefit'3) *{il. \

I

.f
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to each state would be achieved. concomitant with the minimum detrimentto each. 16

E-quitable utilization is crosery connected with the theory
territorial soverei.gnty in that both are designed to permit a

as much water as it need,s consistent with the requirements of

of limited

riparian to use

other riparians.

"" 'I^rhere a river flows between or through tnro or more states...each hasa vital interest in the wate.rs and neithlr state has an absolute right tothe waters; on the.contrary, in the exercise o{-lts sovereignty it mustconsi-der rhe needs'of rhe neighbourr"; ;;;;;"liri-- 
svYs!sr

Hence' implicit in both these concepts is the need for some compromise of
interest by all the states concerned.

rt should be noted, however, that although the underlying princi.pre of
equitable utilization is gquality ol right, the latter does not imply the
equal division of waters. 0n the contrary, it should,,...be construed to mean
that riparian states have an equal right to use the waters of such waterway i.n
accordance with their needs."rE And because needs are often conflicting,
especially in situations of relative h,ater scarcity, rules are required to
facilitatethea i' ,:irq9ItILaL:"o"apportionmentofthe-esource.;,:':.

Before

Waters of

framework

turning to an examination of the Hersinki gules on the Uses of the".---**l*--:J: vevs v' er

rnternational Rivers ' r^re must f irst complete our conceptual
by briefly mentioning'the fourth theory of drainage basin rights.

The community of water statqg theory is based on the concept of maximum
utilization and optimum economic development of an entire river basin
regardless of political regimes or state borders. ,,No one state can dispose of
the waters of international rivers without the positive cooperation of the
other states located within the river basin.,,re Arthough this theory is a

.i.&r
li:xn

l

l. t ,;,,t,
I
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logical extension of limited territorial sovereignty and eqBit_able

utilization, it has not yet been fully'accepted as it implicitly assumes

harmoniuos relations and a recognized and mutually agreed upon conmunity of
interests betrveen co-basin states. The theory remains, therefore, aspirational
in nature.

t,'
L }!'i;
1.lr



PAGE 10

The Helsinki Rules on the Uses of the Waters of lnternational Rivers

In 1966, the International Law Association formulated the most comprehensive

statement to date of rules on riparian rights, and proceclures for the

prevention and settlement of disputes. Implicit in the Helsinki Declaration is
the general acceptance that existing rules of international law do govern the

uses of the waters of international drainage basins, and that the basin as an

integrated unit should be taken as the object of consideration when dealing

with problems related to usage. Let us turn to an examination of a number of
these rules and their implications for co-basin states.z0

Article IV of the Declaration stipulates that: "Each basin state is
entitled, within its territory, to a reasonable and equitable share in the

beneficial uses of the waters of an international drainage basin".21 However,

as already mentioned, equality of right does not mean identical share in the

use of the waters; hence, certain factors - which are listed in Article V -
have to be weighed in determining what is equitable. Lloreover, the warers have

to be put to rbeneficial' usel in other words, uses which are economicalry and
i I t.t I 1,, i' .. . i ,;, :. . ;, lisocially valuable.i And,ionce it has'llieen idlterminea trrat a use is beneficial, r

it is their necessary to determine;

i

.'-'l,v

"",\, 
fi

\J

\
\

. 1)

{31

whether the use interferes with a beneficial usethe extent of the interference, if any, with thethe extent to which the uses can be rlconciled,
which uses will prevail.22

in another state,
conflicting use,

and if Ehey can't,

Among those factors requiring consideration before determining water shares
'are the following: the geography, hydrology, and climate of the basin; past

utilization of waters; and the economic and social needs of each basin

state. 2 3 ':

rl,1
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unfortunately, what is absent from the above articles is any expricit
mention of the illegality of the diversion of waters beyond the geographical
limits of a drainage basin. rf, in fact, the drainage basin is recognized to
be an indivisible hydrologic unit and is taken as the object of consideration
regarding riparian rights to international waters, then it r,rould logically
fo110w that areas lying outside the natural boundaries of the basin itself,
although within the political borders of the co-basin state, should nor be
taken into account r+hen planning the rational development of the waters of
that basin.

This glaring omission from the Declaration'ean undoubtedly lead to future
disputes resulting from conflicting interpretations of the articles in
question' rn the absence of any statement regarding the irlegal character of
such a diversion, a state could easiry justify, for exampre, the building of
punps and pipeline systems from within the basin to areas beyond its linits.2a
rf the basin approqgh is to "hold water,,, it must be made explicit that
'benefj'cialt uses refer necessarily to those initiated and implemented within
the tb geographical limits of rhe drainage basin.

Another bhortcoming - of article v specifically - is that while the
population dependent upon the waters of the basin in each basin state is
included as a relevant factor to be considered when determining reasonable andv qtg

equitabre shares, the Declaration fails to distinguish between areas arready
populated and dependent on the waters of the basin and new areas to be settled
inthefutureandreguiringacceSstothebasinwaters.z5Thisimportant

distinction should be made explicit, and then rules should provide guidance as
to which of the two areas has priority of use.
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Among the other rules is rhe stipulation that no use or category of uses

has preference over any other, but rather, t'a draj-nage basin must be examined

on an individual basis and a determination made as to which uses are more

important".26 And, a basin cannot be denied the present 'reasonablet use of
basin h'aters because of plans of a co-basin state for future use of those

waters . 2 7

The final article - Article vIrI - in the first chapter of the Felsinki
Bules st'ates that an existing use is protected, only insofar as .the factors
justifying its continued existence are not outweighed by other factors
encouraging the need for its modification or termination. Iloreover, ,t...a use

will not be deemed an exi-sting use if at the Lime of becoming operational it
is incompatible with an already existing reasonable use,,.28

This last statement is a particularly interesting one to ponder, especially
in light of the riparian states of the Jordan River and the rsraeLi occupation
of the West Bank in 1967. While this specific issue will be explored more

fu1ly in another paper, hle must here point out that Article VIII fails to
state what appears to be a logical consequence of all the rules in the
preceding'articles: that a use will not u. au.r"a an existing use if ,a an.
time of becoming operational, it constitutes a breach of international law.

I

Although the Helsinki Rules provide a framework

the rights and obligations of co-basin states, they

limitations and ambiguities. This, one could argue,

that the rules have not been sufficiently developed

implications been adequately analyzed.

within which to examine ,

are frought with

is due in part to the fact

nor have their

)l, 
'',,
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rnsofar as the equitable utilizatio! frauework is concerned, its positive
feature is that it allows for flexibility in which many relevant factors in a

is sarne flexibility can lead to
major problems of ambiguity. In fact, it appears that it is precisely the :

flexibility and ambiguity of this principle, concomitant hrith its neglect of
the broader inter-state issues, that limii its utirity in ,""oruing 

e --

An exarnination of the Helsinki procedures for the prevention and resolution
of di.sputes, corroborates the above assertionr as wel1. Firstly, the
procedures are of a recomrnendatory, rather than of a mandatory nature. [They
advocate resoluti.on through exchanges of information, negotiations, the
formation of joint agencies, third party adjudication, mediation,
conciliation, etcetera. I A basin state ,shourd, serve prior notice to a co-
basj'n state of plans for water usage, but there is no obligation to receive
priorconsent.Co.basinstatesare'required,toco[suItandnegotiatrifora
treasonable' time only' There is no obligation to accept any reasonable teros
offered, nor is there eny obligation, to re39fr an ragreement. , r, ,,

In sum', the rules remain both vague, and couched in ranguage that rends
itself to manipulation by the states concerned, to suit their own particular
perceptions and national intere,sts. And rights and obrigations are so linited,
that there exists a "wide latitude for actions of individual sovereign
statesrr ' 2e Hence, what had initially inspired the formulation of the
Helsinki Declaration - that is, the systematization and application of rules
and procedures on the uses of the waters of international ri,vers - has been
fundamental ly undermined.

, ,. i, !. ti

.::"&
il 

=,



From'the foregoing

with international

issues

CONCLUSION

analysis, I.{e can conclude

rivers law is that it has
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that one of the major problems

failed to confront two basic

Firstly, it has not recognized that today, the sovereign state and its
national interests dominate alI aspects of internati.onal affairs. Because of
this tphenomenon', it becomes aitricurt to sharply constrain state
sovereignty, thus rendering the bindingness of international rivers 1aw
inoperative' A'global' 1ega1 framework for co-basin state relations does not

chaps then, the development of
a lega1 framework should occur at the basin 1ever, with basin-specific laws
and institutions.

secondly' international rivers Iaw. has not dealt with the fact that many of
the intitial problems of water resource management of an international
hydrosystem sLem from the prevalence of adversarial relations between the co-.
basin states. Hgnceq for thgre, to be rational administration of an integrated
basin development program! or a series of related projects, there must first,
be sone degree of political accord among the states. only then does a
carefully-formulated legal regime, conduci.ve to sustained action, becomea

feasible and operative.

,; dn;
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