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¢ for resolving disputes to make it workable. The final approach
ed a regime of restrictive sovereignty or spectal custom, based
here is a specific right to a quantity of water, sometimes mea-
sured by historic patterns of use, sometimes by various possible measures of need per
capita, or for irrigated acreage, or the like. The Johnston Plan came close to accom-
plishing that and at least for a time seemed to have been, in fact, a special custom. In
this context, clearly, special custom is highly unstable as a determinant of rights.

Disputes over water in the Middle East are essentially settled the way most disputes
between Israel and its neighbors are settled, by the law of vendetta: you do it to me, it
will be done back to you. The remarkable thing is that, in a sense, this law of vendetta
has worked. There is already a high level of tacit cooperation over water. With rare
exceptions, there has been de facto agreement that water facilities are not proper
targets. Airplanes are blown up, bus stations are bombed, airports arc machine-
gunned. When have you heard about water facilities being attacked? The other coun-
tries are too vulnerable themselves to Israeli counterstrikes against their water facili-
ties to tolerate attacks by anybody against Israeli water facilities, and they do not
hat it would not lead to retaliation. In fact, it did lead to
the happened. When the Palestine Liberation Organization
(PLO) was first starting its terrorist campaign around 1969-70, it began by attacking
water facilities. The Israelis responded by bombing the East Ghor Canal and the
Magarin Dam. This led rather directly to what is still remembered in the Middle East
as Black September. Jordan put an end to those attacks by expelling the PLO.

So there is a law, if you will, that protects water facilities, but it is not a legal system
that anyone should feel comfortable about. What is necessary is an initiative by some-
one, probably from outside the region, to get the states in the region back to talking
constructively about water, because they all are going to face disaster in the near fu-
ture. If you take water away, you are not just changing a boundary, you are destroy-
ing a culture. They have got to start doing something together, unless one of them
thinks that it can meet its own needs by literally destroying the others.
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DISCUSSION

HoMmER G. ANGELO:* Concerning the role of financial considerations in any possi-
ble future settlement, what plans have been set by the World Bank or others as possi-
ble inducements to the parties either to consolidate what they have or to make some
new arrangements?

Professor NAFF: There have been no comprehensive plans along those lines and
that is because there has been no comprehensive approach or plan to solving the
problems in the region. That is obviously the only way there is going to be a perma-
nent stable solution. Realistically, that is not going to be possible, because of the
political obstacles to such a comprehensive approach, but there could be incremental
progress involving the principal actors. For example, among the riparians who share
the Jordan there would be a comprehensive plan. In the last year, the Israeli economy
reached such a critical condition that a rescue operation had to be mounted, and there
was some suggestion then that in order to solve the problem of the Jordan, in particu-

lar between the Israelis and the Jordanians, nothing less than a restructuring of the
economies of those two sovereign states was necessary. Israel, for example, uses 80
percent of its water supply for agricultural irrigation. It uses 20 percent of its total
energy supply just to move water around. That is an extremely uneconomic way to

*Professor of Law, University of California at Dauvis.
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use water, so there needs to be g restructuring. The feeling among some people was
that the economie crisis was a wondertul opportunity to try to pursuade the Israelis
that since the United States was £0Ing to come to the rescue of their cconomy, we
ought to sequester a certain amount of the aid that we give to Israel spectfically tor the
process of restructuring. Perhaps Israel would then devote only 50 percent of its econ-
omy to agricuiture and reduce that kind of need for water. There are many other
considerations, but today there is no overall financial plan by any international or
national body to deal with the problem.

Professor Kor.ars: The International Monetary Fund (IMF) refused to loan
money to the Turks for their dam on the Euphrates River until a trilateral riparian
agreement could be reached. This may have slowed the construction a bit but failed to
Stop it because, curiously enough, other Arab lending organizations and even mem-
bers of the IMF loaned Turkey money independently for that project. The work went
ahead, and the effort to require Turkey to take account of its neighbors’ legal claims
was not successful.

Professor DELLAPENNA: Although there has been no international institutional fi-
nancing for major waterworks in the Middle East, there has been a lot of external
capital involved. Syria is supported by the Soviets. The Soviets and the Saudis and

upon control of the West Bank aquifers, because of the flow down from the West Bank
aquifers into the coastal aquifers. Even if there were no other problems, it would
make it extremely difficult for a country that is running very close to 100 percent
water consumption to surrender control of the West Bank. Professor Naff earlier

lasting resolution to these problems to occur, a couple of things are needed: first, an
institutional mechanism, such as a commission; and second, some kind of in-place
agreed-upon dispute settlement mechanism. In the course of reviewing between
100-200 agreements in preparing my current report for the ILC, I was struck by the
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