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tional structure for resolving disputes to make it workable. The final approach
ooss.ble is usually called a regime of restrictive sovereignty or special custom, based
on the principle that there is a specific right to a quantity of water, sometimes mea
sured by historic patterns of use. sometimes by various possible measures ot need per
capita or for irrigated acreage, or the like. The Johnston Plan came close to accom-
nlish.ng that and at least for atime seemed to have been, in fact, aspecial custom. In
this context clearly, special custom is highly unstable as adeterminant of rights.

Disputes over water in the Middle East are essentially settled the way most disputes
between Israel and its neighbors are settled, by the law of vendetta: you do it to me, it
will be done back to you. The remarkable thing is that, in asense, this law of vendetta
has worked There is already ahigh level of tacit cooperation over water. With rare
exceptions, there has been de facto agreement that water fac.ht.es are not proper
targets Airplanes are blown up, bus stations are bombed, airports are machine-
gunned When have you heard about water facilities being attacked? The other coun
tries are too vulnerable themselves to Israeli counterstnkes against their water facili
ties to tolerate attacks by anybody against Israeli water facilit.es, and they do not
.magine for a minute that it would not lead to retaliation. In fact, it did lead to
retaliation the one time the happened. When the Palestine Liberation Organization
(PLO) was first starting its terrorist campaign around 1969-70, it began by attacking
water facilities. The Israelis responded by bomb.ng the East Ghor Canal and the
Maqann Dam. This led rather directly to what is still remembered in the Middle hast
as Black September. Jordan put an end to those attacks by expelling the PLO.

So there is a law, if you will, that protects water facilities, but it is not a legal system
that anyone should feel comfortable about. What is necessary is an initiative by some
one probably from outside the region, to get the states in the region back to talking
constructively about water, because they all are going to face disaster in the near fu
ture If you take water away, you are not just changing aboundary, you are destroy
ing aculture. They have got to start doing something together, unless one of them
thinks that it can meet its own needs by literally destroying the others.

Discussion

Homer G Angelo.* Concerning the role of financial considerations in any possi
ble future settlement, what plans have been set by the World Bank or others as possi
ble inducements to the parties either to consolidate what they have or to make some
new arrangements? .

Professor Naff: There have been no comprehensive plans along those lines and
that is because there has been no comprehensive approach or plan to solving the
problems in the region. That is obviously the only way there is going to be a perma
nent stable solution. Realistically, that is not going to be possible, because of the
political obstacles to such acomprehensive approach, but there could be incremental
progress involving the principal actors. For example, among the riparians who share
the Jordan there would be acomprehensive plan. In the last year, the Israeli economy
reached such acritical condition that a rescue operation had to be mounted, and there
was some suggestion then that in order to solve the problem of the Jordan, in particu
lar between the Israelis and the Jordanians, nothing less than a restructuring of the
economies of those two sovereign states was necessary. Israel, for example uses 80
percent of its water supply for agricultural irrigation. It uses 20 percent of its total
energy supply just to move water around. That is an extremely uneconomic way to

•Professor of Law, University of California at Davis.
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to conciliation. Thereafter, ofcourse, they could refer the dispute to the ICJ. These
are mechanisms that are not at all unheard of in treaty regimes throughout the world.

Another point we have not even touched on is of passing interest. There is a whole
body of Islamic water law. and it would appear to be of relevance here. The only
work I have looked at closely on this is the U.N. Food and Agriculture Organization
book of some years ago on Muslim water laws. At the time that Islamic water law
was codified, people were not even thinking o( manipulating these huge rivers. There
fore, most Islamic water law refers to point sources and very small streams. I would
hope that any group of Islamic jurists who are
control of the Nile or Euphrates would look into this
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