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Ao _Ihe General Principle Applying to
International Rivers,

The international law on the obligations of
States appropriating water from international rivers for
irrigation projects’ 1s one part of the body of international
law enjoining actions in the territory of one State having
ramifications in the territory of another State injurious teo
the interests of that State., This body of rules draws
its validity from the practice of civilized nations and
from the general prineciples of law recognized by civilized
nations,

An instructive example of this eategory of duties
is provided by the award in the Irsil Smelter Arbitration
case, in which it was held that Canada was responsidble under
international law to the United States for injury done to
United States territory by noxious fumes emanating from works
operated in Canada., The general prineciple illustrated by the
Irail Emelter decision -~ that a State may not exploit the
natural condition of its territory in such a manner as to
damage or interfere substantially with the proper exploita-
tion by another State of its territory -- has been recognized
and applied with great particularity in the case of changes
in the flow of international rivers. Indeed, in this field
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the internationd law has gone far beyond the injunction of

certain activities, such as the operation of a smelter, to

lay down affirmative principles by which nations must be

regulated in appropriating the water of an international river.

Professor Oppenhein's recognized work on inter-

national law gives the following general statement of the

prineiple recognized in international practice:

®A state is not only forbidden to stop or divert
the flow of a river which runs from its own to &
neighbaring state, but likewise to make such a
use of the water of the river as either causes
danger to the neighbouring state or prevents it
from making proper use of the flow of the river
on its part.,"s

A more comprehensive statement of the prineiple ig given by
Professor Brierly:

® ..« The practice of states, as evidenced in the
controversies which have arisen about this matter,
seems now to admit that each state concerned has
a right to have a river system considered as a
whole, and to have its own interests weighed in the
balaneu against those of other states; and that no
one state may claim to use the waters in such a way
as to cause material injury to the interests of
another, or to oppose their use by another state
unlols this causes material injury to itself.
grinciplo of the 'equitable apportionment!
of all the benefits of the river system between
all the states concerned is clearly not a single
problem which can be solved by the formulation of
rules applicable to rivers in general; each river
has its own problems and needs a system of rules
and administration adapted to meet them ,.."#%

*

Oppenheim's International Law (Lavterpacht's éth BEd.
(1947)) , pp. 429-430.

Brierly, Law of Nations (1942), p. 158,
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In other words, international law recognisges that an inter-
national river creates a "kind of partnership® (to use the
words of the Italian Court of Cassation) among the riparian
States, and places them under an obligation to cooperate in
preserving each other's interests in the river.®™ The form
this cooperation may take will, of course, depend on which
intereste are most important along the particular river
(navigstion, irrigation, power development, ete.)

These statements of the principle are supported
by numerous precedents in international practice. For the
sake of brevity, simplicity and elarity, the text of the
brief will set forth only a few of the salient precedents
to document the statement of the law. To show the generality
of the acceptance of the prineiple of equitable apportionment,

a few precedents in the practice of nations not concerned

See Appendix B, No. 1, (An extract from Sgelete Energie

«) There are numerocus cases in
the munieipal law of civilized nations, based upon
international law, which recognize this partnership
relation and the obligation to protect the interests

of neighboring States when modifying the flow of inter-
national rivers for domestic purposes, One of the most
significant of these, a decision of the German Stzatc-
gerichtshof in the case of 1927),
has been set out in Appendix B, No. 2. The equitable
apportionment of the waters of the rivers of the Indus
Basin among the Provinces and States of India was also
based upon international law by the Indus (Rau) Com-
mission of the Government of India, which arbitrated
the conflicting claims of the Provinces and States of
the Indus Basin in 1942. Extracts from the Report of
the Commission are set out in Appendix B, No. 3.




primarily with irrigation will also be included. PFor further
documentation, the Commission 1is referred to Appendix B,
references to which will be made in appropriate parts of

the text,

One of the earliest recognitions of the require-
ments of international law regarding international rivers
concerned a dispute between Belgium and the Netherlands
with regard to canals takingof'f from the Meuse, one of the
great commercial waterways of Europe. The Belgian Govern-
ment had constructed a canal to provide navigation between
Antwerp and the Meuse and to irrigate and reclaim wastelands
adjacent to the Dutch border. The operation of this canal,
which drew its water from another canal taking off from the
Meuse, affected the navigability of this other canal and
the Meuse River, and also resulted in the flooding of
areas in the Netherlands adjacent to the area irrigated in
Belgium,

The Netherlands Government objected to these
developments on the ground that they infringed the Rether-
lands' rights under international law. It stated:

"The Meuse being a common river both to the
Netherlands and to Belgium, it goes without say-
ing that both parties are entitled to meke the
natural vse of the stream, but at the same time,
following general principles of law, each is bound
to abstain from any action which might cause

damage to the other; in other words, they
cannot be allowed to make themselves masters



of the river by diverting it to serve their own

needs, whether for purposes of navigation or

irrigation,"#*
The Belgian Government, recognizing the force of these ob-
Jections, entered into negotiations with the Netherlands
and concluded a treaty shortly thereafter which allocated
to each nation a specified volume of water for the service
of its canals and provided for cooperative action to
accommodate the interests of the two nations.™ Since that
date the two nations have resolved fresh disputes by
supplementary agreements based upon recognition of the
obligation to preserve each other's interests, or by refer-
ence to the Permanent Court of International Justice ***

Another recognition of the requirements of inter-

national law is contained in a convention concluded by
Norway and Sweden upon separation of the two kingdoms by
the Treaty of Karlstadt, concluded in 1905. The convention
is valuvable for the clarity with which it sets forth the

respective rights and obligations of the two nations.

. Instructions sent by the Netherlands Government to
its Ministers in London and Paris, 30th May, 1862,
The original text is in the Algemeen Rijksarchief
at The Hague, and is quoted in Herbert Arthur Smith,
(1931).
23

Bee Treaty to Regulate Diversions of Water, con-
cluded by Belgium and the Netherlands on 12th May
1863, set forth in Appendix B, No. 4.

#&# 8ee Treaty for the Revision of the Treaty of 1863,
coneluded by Belgium and the Netherlands on llth
Januvary 1873, set forth in Appendix B, No. 5, and
the decision of the Permanent Court of International
Justice in ’
Series A/B, No. 70 (1937).



Article 1V specifies that the convention is applicable to
all the tributaries of any international gtream, however
remote those tributaries might be from the boundary.
Article II of the convention recognizes that:
"In accordance with the gemeral principles of
international law, it is understood that the
works mentioned in Article I cannot be carried
out in one of the two States without the consent
of the other, whenever these works, in influencing
the waters sitvated in the other State, would have
the effect of sensibly impeding the use of a water
course for navigation or launching, or of other-

wise bringing about serious changes in the waters
of a region of considerable extent, "#

Here is a clear recognition that customary inter-
national law requires the agreement of the interested States
before the condition of an international stream n;y be
seriously modified by activities within the territory of
any of the riparian nations **

Another treaty, which is typical of many treaties
dealing with international rivers, is the protocol regard-
ing the German-Saar frontier, concluded by France, Germany
and the Saar on 13th November 1926,%%*

. Convention relating to common lakes and water courses,
26th October 1905, set forth in Appendix B, No. 6.

- Compare the text of the resolution of the Institute
of International Law adopted in 1911, set forth in
Appendix B, No. 7.

XY

;ho :cxt of the treaty is set forth in Appendix B,
o. 8,
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This treaty provides for the eatablishment of
commissions on both sides of the frontier to deal with the
hydraulic system, and provides in detail for cooperation be-
tween the Governments whenever action which might affect
the other side of the frontier is contemplated. Article II,
Section 2 of this protocol provides as follows:

"Along these frontier water-courses and also
along all water-courses, streams or artificial
water-courses 1nterlocting the frontier line,

no building shall be constructed or installation
erected, on one side of the frontier which may
modify the existing course on the other side of
the frontier, unless such buildings or installa-
tions have been avthorized by both sides of the
frontier., Further ... the Government Commission
of the Baar Territory and the Prussian, Bavarian
or Oldenburg Governments shall apply the relevant
legislative provisions regarding water-courses
which are in general applicable to their own
territory; they shall take account of the
interests lying beyond the frontier just as 1if
the latter were situated on the near side of the
frontier. ... The rights of user over all the
above water-courses shall remain as at present.”

Article II, Section 3 provides for transmission of informa-
tion concerning any projects to the interested Parties on
the other side of the international frontier, as well as
Joint inspection of the water courses, Article IV
requires the consent of avthorities on both sides of the
frontier to "modify a building in any way or to create a new
installation within the statutory flood area whereby the
escape of flood waters would be interfered with." Other

articles make detailed provision for cooperative action in
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maintaining the water courses and adjusting the uses per-
mitted on each side of the frontier,

In this treaty we see some of the basic rules of
conduet accepted in the practice of nations, The riparian
nations undertake to consult each other in the launching
of any projects which may affect the inhabitants of the
other riparian states, and establish machinery whereby
this consvlitation may take place. They recognize that any
proposal to take action within the territory of one of the
States must have the consent of the other riparian States
if that action may affect substantially the interests of
the other riparian States. Furthermore, each of the
riparian nations recognizes that the interests of the in-
habitants of the other riparian States must be placed on
a par with the interests of its own inhabitants.

The Saar teaty is only one of a great many
treaties of its type., Among other treaties providing
machinery for joint action to deal with questions on matters
which may affect more than one riparian Etate, attention is
called to the following: Boundary Waters Treaty, concluded
by the United Xingdom and the United States on 1llth
Janvary 1909 (Appendix B, No. 9); Agreement Relating to
Water Courses and Dikes, concluded by Denmark and Germany

on 10th April 1922 (relating in large part to irrigation)
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(Appendix B, No. 10).* this group of treaties, which is so
numerous that we have not attempted to call all of them to
the attention of the commission, evidences a pervasive
international custom amounting to a general practice
accepted as law by civilized nations,

To sum up the effect of this international prac-
tice, we could hardly do better than to quote from the
opinion of the SBupreme Court of the United SBtates in
applying the prineciple of equitable upbortionnont to a

dispute between two States of the Union. Translated from

* The following additional treaties, recognizing the
necessity for joint authorization of activities
affecting more than one nation, but not dealing pri-
marily with irrigation, are also set forth in
Appendix B: Treaty for Boundary Delimitation, con-
cluded by the Congo Free State and the United Kingdom
on 9th May 1906 (Appendix B, No. 11); Treaty of
Peace, concluded by the Allied and Associated Powers
and Avstria on 10th September 1919 (Appendix B, No, 12);
Treaty of Peace, concluded by the Allied and Associated
Powers and Hungary on 4th June 1920 (Appendix B, No. 13);
General Convention Relating to the Development of
Hydravlic Power, signed on 9th December 1923 and rati-
fied by Dansig, Denmark Greece, Hungary, Iraq, New-
foundland, New Zealand, Panama, Siam and the Onited
Kingdom (ippmdu B, No. 14); Gonvention for the Regu-
lation of Hydraulic Systems, concluded by Hungary and
Roumania on 14th April 192, (Appendix B, No. 15);
Convention concerning the Regime of the Pasvik and
Jakobselv Révers, concluded by Finland and Norway
on 14th February 1925 (Appendix B, No. 16); Treaty of
Frontier Delimitation, concluded sy France and Germany
on 4th October 1925 (Appendix B, No. 17){ Agreement
Concerning the Frontier, concluded by Be gium and
Germany on 7th November 1929 (Appendix B, No, 18);
General Convention Concerning the Hydrnuiio System
concluded by Roumania and Yugoslavia on l4th December
1931 (Appendix B, No. 19); Convention Concerning the
Bega Canal and River, concluded by Roumania and
Yugoslavia on 14th December 1931 (Appendix B, No. 20);

(Continued bottom page 33)
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the American scene to the world scene, the Court's words
give us the essence of the international custom based upon
the rule of law:

".sos A river is more than an amenity, it is a
treasure. It offers a necessity of iire that
must be rationed among those who have power over
it. New York has the physical power to ecut off
all the water within its jurisdiction. But
clearly the exercise of such a power to the
destruction of the interest of lower Btates could
not be tolerated. And on the other hand equally
little covld New Jersey be permitted to require
New York to give up its power altogether in
order that the River might come down to it un-
diminished., Both States have real and sub-
stantial interests in the River that must be
reconciled as best they may be, The different
traditions and practices in different parts of
the country may lead to varying results, but

the effort always is to secure an equitable
apportionment without quibbling over formulas, "#

B._Application of the Principle of Equitable
Apportionment to Rivers Osed for Irrigation,

It 1s to be expected, of course, that the applica-
tion of so broad a principle as that of equitable apportion-
ment to specific sitvations would require the development
of certain subsidiary rules., It is a testimony to the
vitality of the prineiple of equitable apportionment in

(Continuation of footnote on page 32)

Treaty to Regulate the Use of the Waters of the Roya
River, concluded by France and Italy on 17th December
1914 tlppendix B, No, 21).

Hew Jersey v, New York, 283 U.S. 336, 342-43 (1931).
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international law that such ruvles have been developed in
the field of irrigation from international rivers.

In general, the principles which have been
developed may be stated quite simply: As Cenersal Goldsmid
held, each riparian nation is entitled to continue to
obtain its historical supply of water from an international
river for the purpose of irrigation and domestic con-
sumption. This historical irrigation has priority over
any later project to appropriate the river's waters,

With regard to any surplus waters which may remain after
the historical irrigation is provided for, each riparian
nation is entitled to share equitably in their use and
development. By this it is meant, among other things,
that the surplus watars should be shared on the basis of
the relative requirements and opportunities for use which
the riparian nations may possess, Furthermore, the
riparian nations are entitled to share in the improvement
of the river supply by means of engineering works, and
are under an obligation to cooperate so as to preserve
each other's interest im the development of the river,

For the documentation of this statement of the
international law, we will set forth in the text five of
the significant international precedents. However, it

should be olmrved that there are additional sources to
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support this statement of principles.*
One of the earliest of the modern applications of

the principle of equitable apportionment to irrigation is
contained in the Boundary Treaty of the Pyrenees concluded
by France and Spain on 14th July 1866.**

Article XXXVII of the treaty provides that the
inhabitants of each side of the boundary have the right to

* References to specific precedents will be made at
appropriate places in the text. In addition, we
would like to call the attention of the Commission
to the practice in the subcontinent of India and
in the United States, the two areas of the world
vhere irrigation has been carried to its highest
development,

In the OUnited States the Supreme Court has
been charged with the duty of adjudicating the pightse

rights of the States of the Union vis-a-vis one
another in interstate rivers, These decisions pro-
vide a storehouse of specific applications of the
principle of equitable apportionment., The most
important of them are:

525 0.5, 58 (1915) Golorade vs Xinaner 085 v.s.
382 (1943);

Qlllk_niiﬂh_ﬁasg 304 0.5. 92 (1938); Washington v.
nm.r.? 297 U.B. 517 (1936); New Jersey v, New York
282 0.8, 336 (1931); Conr 7, Massschusetts,
282 0.8. 660 (1931); ¥vomin: : 10, 259 0.5,
419 (1922); Kansas ¥ 2, 206 U.8. 46 (1907).

In India prior to partition the claime of the
several Provinces and States were adjusted by arbi-
tration of the Government of India, as well as by
agreements contracted among the several governments.
In the latest adjustment, that of the Indus (Rau)
Commission in 1942, the 6overnaont of India gave con-
sideration to the practice developed in the United
States, as well as the practice of nations. This is
one indication of the manner in which the prineiple
of equitable apportionment has developed throughout
the world wherever irrigation has been undertaken.
Extracts from the Report of the Indus (Rau) Com-
mission will be found in Appendix B, No. 3,

#% 8et forth in Appendix B, No. 22.
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irrigate with the waters of a certain canal, each side to
draw water from the canal on alternate weeks, In Artiecle IX
of the additional act annexed to the treaty it is provided:

®,.. Bach Government recognizes, subject to the
making, when advisable, of a biinternl enquiry,
the legality of the irrigation, of the mills and
the enjoyment for domestic uses at present
existing in the other State, by virtve of a con-
cession, title or prescription, with the reserva-
tion that only water necessary for the satisfac-
tion of real needs will be used ...."

Here we see an application of the most basic rule of the
principle of equitable apportionment: Namely, that the
existing uses of water have a vested right to the supplies
of an international water course.
Article X provides further:

"If, after having satisfied the real needs of

vses recognized respectively by one side or

another as legal, disposable water remains at

the lowest level on passage across the frontier,

such water shall be divided in advance between

the two countries, in proportion to the extent

of the irrigable {anas belonging to the respec-

tive immediate riparians, deduvction being made
of the land already under irrigation.®

Here we see the logilcal extension of the principle of equitable
apportionment. The existing vuses have first call on the waters
of the international water course., Any proposed uses may
be undertaken only after having satisfied the real needs of
existing uses,

Then we see a secondary rule of equitable appor-

tionment., The waters available for proposed uvses are to be
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divided between the riparian States "in proportion to the
extent of the irrigable lands" belonging to the respective
riparians, deduction being made of the land already under
irrigation.* This subsidiary rule is not always stated
in the same manner in the various precedents in international
practice. In some cases the division of the surplus waters
is not based vpon any partiecular formula, such as the
extent of irrigable lands on either side of the frontier,
bot upon a more general criterion, the requirements of
agricultural extension of the several riparian nations.
Indeed, it would be unwise to attempt to apply a rigid
formula to the varied interests which may have to be taken
into account in allocating the untapped waters of an inter-
national river. In every case "the effort always is to
secure an equitable apportionment without quibbling over
formulas,n**

In the other articles of the treaty 1s contained
a third subsidiary prineciple of the doctrine of equitable

In the practice in the Indian subecontinent water
available after the satisfaction of existing vses
has been distributed on the basis of the culturable
irrigable area, See Report of the Indus (Anderson)
C ttee (1936?), Vol. I, p, 30, an extract from
which is nontninea in Appendix B, No. 23.

See page 53_ KUDIS .
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apportionment: Namely, the obligation of the r1pnr1aﬁ
nations to cooperate to preserve each other's interests,
In Article XI it is provided that either nation proposing
to construct works or permit new {rrigation from the
boundary streams must notify the proper authorities of the
other nation in order to permit those aunthorities to
complain if the interests of their territory might be
injured. This article provides further that the engineers
of each nation shall have the power, on legal notice given
in good time, to visit the places where such works are to
be undertaken. Article XVIII of the treaty provides for
an international commission of engineers to establish the
existing use of waters for irrigation, operation of mills,
and domestic purposes "in order to bring into aeccord the
amount of water necessary in each case, and to suppress
abuses ,..." This commission is also empowered to deter-
mine the flow of each water course and the area of the
irrigable lands on each side of the boundary, and to under-
take other measures designed to effectuate the equitable
apportionment called for by the treaty.

Of all the precedents in international law,
perhaps the most important is the practice relating to the
Nile, that historie river along which civilization was
born with the practice of irrigation. This precedent is
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of particular relevance in this dispute skes-becavse of
the similarity of the basic factors affecting life in
Egypt and Beistan. In both cases the delta of the river
is in an arid area devoid of any appreciable rainfall,
and the river, flowing through other nations, brings down
its life-giving supplies of water from the snowcapped
peaks of distant mountain ranges. In both cases the major
historical irrigation has taken place in the delta of
the river, rather than along its upper reaches.
In the late nineteenth century, we find the Nile

Valley occupied by EBgypt along the lower reaches, by Great
Britain along the middle reaches and along some of the
tributaries, and by Ethbpia and Italy along the other
upper reaches of the river system. In 1891 the Italian
Government undertook "not to construct, on the Atbara
[a tributary of the Nile], in view of irrigation, any work
which might sensibly modify its flow into the Nile,"™
In 1902 the Ethipien Government undertook

"not to construet, or allow to be constructed,

any work across tﬁe Blve Nile, Lake Tsana, or

the Sobat, which would arrest the flow of their

waters into the Nile, except in agreement with

His Britannic Majesty's Government and the
Government of the Soudan,"##

% Protocol concluded by Italy and the United Kingdom
on 15th April 1891, the relevant portion of which
is set forth in Appendix B, No, 2i.

Article III of the boundary treaty concluded by
Ethiopia and the United Kingdom on 15th May 1902
is set forth in Appendix B, No. 25.
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In neither of these two upstream riparians had irrigation

been practiced historieally, and it was recognized that

their vtilization of the river for other purposes had to

be undertaken in such a manner as not to divert the waters

of the tributaries of the Nile from the natural eourse by

which they would reach the lower regions of the river.
Between the Sudan and Egypt there was naturally

a conflict of interest. Egypt had a large population and

a highly developed system of irrigation. None the less,

the pressure of its population required extension of its

irrigation system. The Sudan had a sparee population,

but the British Government foresaw that its future

prosperity would rest upon the development of agrieulture

in a region known as the Gezira, which lay between the

Blue and White Niles, Prior to World War I both Governments

had prepared plans for development in their territories.

With the resumption of their development programs after

the war, both nations recognized the conflict of interest

and entered into negotiations to settle their respective

rights along the Nile. In February 1920 the British Govern-

ment assured the Egyptian Government that the area of land

to be irrigated by the Gezira project would not be increased

without consulting the Egyptian Government. However, it

turned out that the cost of the completed project greatly
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exceeded the original estimates, and the British Govern-
ment issved instructions to the Government of the Sudan
that it was free to increase to an unlimited extent the
area of land to be irrigated from the project, intending
in this manner to make the project economically self-
sustaining, The Egyptian Government objected to these
instroctions on the ground that they did not take proper
account of the rights of the lower riparian. Diplomatic
discussions ensved, Finally, on 26th Janvary 1925 Lord
Allenby, the British High Commissioner in the Sudan, wrote
to the Egyptian Foreign Minister:

".e¢ I would assure your Excellency at once that

the British Government, however soliecitous for

the prosperity of the SBudan, have no intention

of trespassing vpon the natural and historie

rights of Egypt in the waters of the Nile,

which they recognise to-day no less than in the

past, and in giving the instructions in question

to the Budan Covernment His Majesty's Government

intended that they should be interpreted in

this sense.,"#

Following this recognition by the United Kingdom
of Egypt's rights in the flow of the Nile, the two Govern~
ments appointed a joint commission to recommend a scheme
whereby the interests of Egypt and the Sudan could be
accommodated, This commission issued a detailed report in
March, 1926, Thereafter, the British High Commissioner and

the President of the Egyptian Council of Ministers entered

* British Treaty Series (1929), No. 17, p. 33.
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into conversations looking toward an agreement. While the
conversations were going on, 8ir Austen Chamberlain sent

a draft of note to the British High Commissioner in Egypt,

dated 9th November 1927, in which he set forth the basic principle
upon which agreement should be based, His draft reads

in part as follows:

"I have the honour to remind your Excellency

that on the occasion of our recent conversations
in regard to the utilisation of the waters of

the Nile, we agreed on the following conclusions:-

"The principle is accepted that the waters of the
Nile, that is to say, the combined flow of the
White and Bluve Niles and their tributaries, must
be considered as a single unit, designed for the
use of the peoples inhabiting their banks accord-
ing to their needs and their capacity to benefit
therefrom; and, in conformity with this prineciple,
it 1s recognised that Egypt has a prior right

to the maintenance of her present svpplies of
water for the areas now under cultivation, and

to an equitable proportion of any additional
supplies which engineering works may render
available in the future,"#

Here we have a concise statement of some of the basic ele-
ments of the principle of equitable apportionment: Namely,
that each riparian has
®a prior right to the maintenance of her present
supplies of water for the areas now under culti-
vation, and to an equitable proportion of any
additional supplies which engineering works may
render available in the future."
In this case it should be noted that the emphasis has been

placed upon the improvement of the river supply by means

# Paper regarding negotiations for a treaty of alliance
with Egypt, Egypt No. 1 (1928) (Cmd. 3050), p. 31.
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of engineering works. Not only is the lower riparian
entitled to priority treatment for its existing agriculture
dependent upon irrigation, and to an equitable proportion
of any surplus waters that may exist in the river in its
natural state, but it 1is also entitled to share equitably
in the improvements in the river supply which may be
effected by means of engineering works constructed anywhere
along the reaches of the river and its tributaries.*

The conversations between Egypt and the United
Kingdom reached fruition in an exchange of notes on 7th
May 1929. The two Yovernments recognized once again their
obligations as riparian SBtates not to impinge upon each
other's share of the common waters, and to cooperate in the
development of the river basin., The Egyptian Government
agreed to such an increase in the irrigation of the BSudan
as would not "infringe Egypt!s natural and historical rights
in the waters of the Nile and its requirements of agri-
cvlture extension." The British Government reiterated its
acknowledgment of “"the natural and historical rights of
Egypt in the waters of the Nile."

In paragraph 3 of the Egyptian note, which con-
stitutes the text of the agreement accepted by Great Britain,

# In this connection we would like to state that the
lower riparien 1s, of course, obligated to share the
costs of such engineering works to the extent that it
benefits from them, The Government of Iran is quite
willing to bear its fair share of the cost of any
irrigation works which may be constructed along the
Hirmand River for the expansion of irrigation in
Seistan.
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the findings of the 1925 Nile Commission are accepted
with minor modifications, The Commission had established
a schedule of withdrawals from the river to be permitted
in the Sudan.
In paragraph 4 provision was made for coopera-

tion in measuring discharges and maintaining records.
Clause 2 of this paragraph contains the basic provision
of the agreement, aside from the acceptance of the recommenda- °
tions of the Hile Commission's report. It provides:

"Save with theprevious agreement of the Egyptian

Government, no irrigation or power works or

measures are to be constructed or taken on

the River Nile and its branches, or on the lakes

from which it flows, so far as all these are

in the Budan or in countries under British

administration, which would, in such a manner

as to entall any prejudice to the interests of

Egypt, either reduce the quantity of water

nrrivin; in Egypt, or modify the date of its

arrival, or lower its level."
Here again the nations have subscribed to the basic prineiple
that no riparian nation on an international river may under-
take unilaterally any measures having a substantial effect
upon the interests of the other riparian nations. It will
be noted that this principle applies to a reduction in the
quantity of water reaching the lower riparian, modification
of the date of its arrival, or lowering of its level.

In 1949 this principle was given further application

in an agreement concerning the construction of a dam at

Owen Falls in Uganda for the production of hydravlie power



45~

and for the control of the waters of the Nile. A communique
concerning this agreement was published on 19th May 1949.
It states that:

"2. Plans and specifications for this work

have been prepared in full consultation between
and approved by the Egyptian Ministry of Publiec
Works and Oganda authorities. The Royal Egyptian
Government and His Britannic Majesty's Government
have accordingly agreed to entrust to the Uganda
Electricity Board the issue of an invitation for
tenders and the placing of contracts in agreement
with these plans and specifications,

"3, The contracts will be submitted to the two
Governments who will examine them promptly and
indicate their joint approval of them by the ex-
change of formal notes and will at once notify
the Government of Uganda.

"4. The two Governments have also agreed that
though the construction of the Dam will be the
responsibility of the Uganda Electricity Board,
the interests of Egypt will, during the period of
construction, be represented at the site by an
Egyptian roaidont engineer of suitable rank and
his staff stationed there for’the purpose by the
Royal Egyptian Government, to whom all faeilities
will be given for the accomplishment of their
duties. Furthermore, the two Governments have
agreed that although the Dam when construvcted will
be administered and maintained by the Dganda
BElectricity Board, the latter will regulate the
discharges to be passed through the Dam on the in-
structions of the Egyptian resident engineer to be
stationed with his staff at the Dam by the Royal
Egyptian Government for this purpose in accordance
with arrangements to be agreed between the Egyptian
Ministry of Public Works and the Uganda authori-
ties pursvant to the provisions of agreements to
be concluded between the two Governments.

5. The two GCovernments also recognize that
during and after the comstruction of the Dam, the
Uganda Electricity Board may take any action at
Owen Falls which it may consider desirable provided
that this action does not entail any prejudice to
the interests of Egypt in accordance with the Nile
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Waters Agreement of 1929 and does not adversely
affect the discharge of water to bhe passed through
the Dam in accordance with the arrangements to

be agreed between the two Govermments, The
Egyptian Ministry of Public Works and the Uganda
Electricity Board will consult together on matters
of mutuval interest. Any difference of opinion
which may arise, however, in connection with the
control of the water or with the generation of
hydroelectric power will be a matter of dis-
cussion and settlement in a spgrit of friendly
cooperation between them. If these authorities
find themselves unable to settle it, the matter
will be referred to arbitration in aecordance with
arrangements to be agreed between the two
Governments."

This agreement, so apposite to the case of the
Hirmand River, 1s only one aspect of the continuing eoopera-
tion and adjustment which the nations along the Nile have
undertaken in applying the basiec requirements of inter-
national law., BSatisfactory application of the prineiple of
equitable apportionment to any major river requires that
permanent machinery be established for continuing Jjoint
supervision and adjustment of the activities of the several
nations affecting the river,

A third major precedent in the application of
equitable apportionment to irrigation problems concerns the
Rio Grande and Colorado Rivers flowing between the Dnited
States and Mexico. These rivers drain huge basins and flow
into fertile but arid plateaus and plains. In the past
century the development of agriculture in these plains
has been pushed vigorously by the Governments of the United

S8tates and Mexico.
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As in other areas of the world, these national
programs impinged upon one another and gave rise to disputes.
In 1880 the United States protested a diversion from the
Rio Grande which left American farmers without water,
claiming that this was "in direct opposition to the recog-
nized rights of riparian owners."™ (On other occasions it
was Mexico who complained of diversions detrimental to its
agricvlture. On one occasion the United Btates proceeded to
obtain an injunction in its own courts against private
diversions of which Mexieo had eonplainad."

In 1906 the two Governments conecluded an agreement
which ameliorated the situation.*™® 1In this treaty the
Onited States was not yet prepared to admit any legal
obligation to pay Mexico claims for damage inflicted by
diversions in American territory. Nevertheless, the
treaty did provide for the delivery of scheduled quantities
of water monthly to Mexico, and that the United States would

” Letter from the Secretary of State of the United
States to the United Btates Minister to Mexico,
dated » set forth in Appendix B, No. 26,
e
See Wmmm
Co., 174 0.5. 690 (1899).
P e

Convention Providing for the Bquitable Districution
of the Waters of the Rio Grande for Irrigation Pur-
poses, concluded by the United States and Mexico on
21st May 1906, set forth in Appendix B, No. 27,
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pay the whole cost of storing and delivering the water to
Mexico, inecluding the cost of construction of a storage
dam. It was estimated at the time that the cost of the
storage faclilities would exceed the estimate of the injury
vhich had been inflicted upon Mexico.® /In the years
following this treaty the United States and Mexico authorized
extensive inquiries by a jJoint commission regarding an
equitable distridbution of the waters of the Rio Grande and
Colorado.*™ These studies culminated in the conclusion
of a treaty between Mexico and the United States which
provided for an equitable apportionment of the waters of
these rivers.™™™ Tnis treaty was based on a recognition
that international law imposed obligations upon each country
with respect to irrigation in the other. In requesting
ratification of the treaty, tL.. fecretary of State of the
United States stated to the Senate:

"It must be realized that each country owes

to the other some obligation with respect to

the waters of these international streams, and
until this obligation is recognized and defined,

” See Charles A, Timm, Zhe International Boundary
Commission, the United States and Mexico
University of Texas publication, No. &131 (1941),
pP. 175 et seq.

**  See Hackworth, Digest of International Law (1940),
Vol. 1, pp. 585-90.

L 2 2 ]

Treaty Between the United Btates and Mexico Respecting
Utilization of Waters of the Colorado and T{juvana
Rivers and of the Rio Grande, concluded on 3rd
Februvary 1944, set forth in Appendix B, No. 28,
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there must inevitably be unrest and uncertainty

in the communities served by them -- a condition

which becomes more seriouvs with the increasing

burden of an expanding population dependent upon

the waters of these streams.,"#
In addition the Assistant Secretary of State declared:

®,... The logical conclusion of the legal argument

of the opponents of the treaty appears to be that

an vpstream nation by unilateral act in 1ts own

territory can impinge upon the rights of a down-

stream nation; this is hardly the kind of legal

doctrine that can be seriously urged in these

times Mwe
This treaty contains a great many provisions regulating in
detail the future regime of the international rivers. The
basic framework provides for the supervision of the activi-
ties of the two Governments along the two rivers by an
international commission made up of sections from each
Government, A detailed apportionment of the annval flow
of the rivers is agreed vupon. The storage of the waters
of the rivers in reservoirs is provided for in detail, and
rules are laid down defining the ownership by the two
nations of the waters impounded in these reservoirs, as
well as the manner in which the two nations may withdraw

their shares of the storage water for use,

v Hearings before the Committee on Foreign Relations,
United States Senate, First Bession, on Treaty
with Mexico Relating to the Utilization of the
Waters of Certain Rivers, Part 1, p. 19 (1945).

2]

Hearings, Part 5, p. 1762.
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Among the prineiples embodied in this treaty,
we may note that existing vses of water are given preferred
treatment. Article V provides for the joint construction
of works in the main channel of the Rio Grande, which shall
include:
"Dams required for the conservation, storage and
regulation of the {roatost quantity of the annval
flow of the river in a way to ensure the contin-
vance of existing vses and the development of the

greatest number of feasible projects, within the
limits imposed by the water allotments specified,"®

# In his testimony before the Senate, the United Btates
Secretary of State described the treaty as follows:

"The treaty now under consideration protects, in
large measure, existing vses in Mexico on the
Colorado River. In the United States, not ohly
are existing uses protected, but opportunity is
given for great expansion .... On the lower Rio
Grande ... a division of the water was agreed
uvpon which, when coupled with the building of
international dams, will protect existing uses
and make possible considerable expansion in both
countries ...." Hearings before the Committee
on Foreign Relations, United States Senate, 79th
Congress, lst Session, on Treaty with Wexico
relating to the Utilization of the Waters of
Certain Rivers (1945), part 1, p. 20.

The attention of the Commission is drawn to other
treaties which protect existing uses: Boundary Waters
Treaty, concluded by the Onited Kinfdon and the United
States on llth January 1909 (Appendix B, No. 9)("The
foregoing zrovilicn-rfgroh1b1t1n¢ diversions] shall
not apply to or disturb any existing vses of boundary
waters on either side of the boundary."); Agreement
Relating to Water Courses and Dikes, concluded by
Denmark and Germany on 10th April 1622 (Appendix B,
No. 10) ("Machinery authorized at the time of coming
into force of this Agreement may not, in consequence
of the use of the water by other persons, be deprived
of the water necessary for its working, io the extent
which has heretofore been customary.”).

(Continued on bottom of page 51)
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A perusal of the provisions of the treaty also
show that they are based upon a sharing of the surplus waters
of the international rivers and of the benefits to be
derived from storage dams and other engineering works.*
As a corollary of this prineiple, it is recognized in the

treaty that each nation must bear a share of the costs of

(Continved from page 50)

The American section of the International Water Com-
mission (United States and Mexico) concluded, on the
basis of an examination of eleven international
treaties, that:

"In all of the eleven international agreements
cited above involving many nations and rivers,
existing vses of water were recognized and
protected as prior appropriations.® House Doe.
No. 359, 71st Cong., 2nd Sess., (1930) p. 16.

For the application of this principle to the States of
the American Union, the Commission has referred to
» 206 U.8. 465 (1907) (Agpmdix B,

No. 29); l:.mﬂu.).cmmn. 259 0.8+ 419 (1922)
ilppondix B, No. 30); l.:hfn.kudmnm. 325 0.8, 589

1945) (Appendix B, No. 31).

For the application of this principle on the Indian sub-
continent the Commission i1s referred to a Report of the
Indvus (Rav) Commission, Vol. I, pp. 10-11 (1942)
(Appendix B, No. 3).

See Articles V, VII, VIII, IX, XI, XIII, XIV
xv ;d=‘§§f of the tro;ty. g * > ; g ’



these engineering works proportionate to the benefits
derived,*

Another modern application of the principle of
equitable apportionment is contained in an agreement regard-
ing the Kunene River flowing from Portuguese Angola into
the mandate of Southwest Africa, administered by the Union
of South Africa.*™ The preamble of this agreement recites
that Ovamboland, a part of the mandated territory, had in
the past benefited greatly by the overflow of the Kunene
River at points within Portuguese territory. Subseaguently,
silting of the channels seriously diminished the extent of
these inundations, with resultant injury to the agriculture
of Ovamboland, B8ince the uvse of the water of the river
had been common to both parties, and since it was not
practicable for the Government of South Africa to erect
all the works necessary to use its share of the water for
power development in the mandated territory, the two Govern-

ments entered into an agreement to facilitate the erection

See, » Articles V and XIV of the treaty. This
principle has besn recognized in many other treaties,
2.E., Agreement Relating to Water Courses and Dikes,
conclvded by Denmark and Germany on 10th April 1922
(Appendix B, No. 10); and the treaties discussed
later on in the text,

Agreement Regarding the Use of the Rua Cana Falls in
Angola, concluded by Portugal and the Union of SBouth
Africa on 1st July 1926 (Appendix B, No. 32).



of sueh works in Portuguese territory and to maintain the
diversion of water for irrigation in the mandated territory.

The principles contained in the Agreement are the
familiar principles which we have seen in the treaties
already discvased, Under Article I a dam for the diversion
of water to be vtilized for the generation of hydrauvlie
power in the mandated territory may be constructed aeross
the Kunene River on Portuguvese territory. Under Article II
it is provided that either Covernment may construvct the
dam., Whichever Government desires to do so must give
notice to the other, which shall have an opportunity to
share in the construction, including the approval of plans
and the supervision of finances, If the dam 1= jointly
constructed, the cost of construction shall dbe equally
divided between the two Governments., If one Government
builds the dam, the other may, by giving ten years! notice,
and upon payment of one-half the cost of construction,
acquire a right to share in the scheme to the extent of
one-half of the water in the river.

Article III provides that if the dam is jointly
constructed, the cost of maintenance shall be equally
divided between the two Government, and so forth. Article IV
provides that the Government of South Africa shall be entitled

to construct intake works on the river immediately above



-54=

the dam, "and thus to impound and to divert into a canal

to be constructed by it on the left bank of the river in

Portuguese territory so much of the water of the river as
it may at that point be entitled to."

In Article VI the Government of Portugal "concedes
to the Government of the Union of South Africa the right to
vse up to one-half of the flood water of the Kunene River
for the purposes of inundation and irrigation in the man-
dated territory provided" that the scheme is feasible,

Article VII provides that neither Government shall
divert water along a certain stretch of the river "unless
a quantity sufficlent for any power works constructed at any
point below the Rapids is allowed to pass down."

In simple and concise languvage, this treaty
applies the principles of international law to a
relatively undeveloped area where power development and
irrigation are of equal importance. It is particularly
relevant in this case because of the fact that a prtion of
the historical irrigation of Seistan has been dependent
upon canals which took off from Bandar-i-Kamal Khan and
followed the old bed of the river. With the alteration of
the river's course and the drawing of the boundary line in
1872, the areas of Seistan irrigated in this manner were cut
off from the river itself, By 1872 those areas had ceased
to receive irrigation from the Hirmand and their population
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had migrated elsewhere, However, the Covernment of Iran
intends to bring these areas under cultivation once again.
This can only be done by means of canals which will draw

a portion of Iran's share of the waters of the Hirmand from
a welr constructed in the vieinity of Bandar-i-Kamal Khan.
By virtue of its position as a riparian owner of the river,
and by virtuve of the historical irrigation of the area

from the river, Iran, like South Africa, is entitled to

the cooperation of Afghanistan in making these works
possible,

One more precedent should suffice for purposes of
documentation. In 1946 the Governments of Turkey and Iraq
concluded a protocol concerning the regulation of the waters
of the Tigris and Buphrates Rivers and their tributaries.*
These rivers irrigate historic lands of Iraq, drawing their
supplies in large part from the mountain ranges of Turkey.
The preamble of the protocol states:

"Turkey and Iraq,

"Recognizing the importance for Iraq of the con-
struction of conservation works on the Tigris and
Euphrates and their tributaries, in order to assure
the maintenance of a regular supply of water and
the regularization of the flow of the two rifers,

to avoid the danger of flood during the annual
flood periods,

Protoecol concerning the Regulation of the Waters of
the Tigris and Euphrates and Their Tributaries
concluded by Iraq and Turkey on 29th March 1943
(lppondlx B' No. 33) B
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"Considering that it is probable that, after
investigation, the most suitable locations for
the construction of barrages and other slamilar
works, the total expense of which shall be charged
to Iraq, will be found to be in Turkish territory,

"In accordance, likewise, with the necessity for
installing permanent observation stations, in
Turkish territory, with a view to registering the
flow of the above mentioned rivers and of regularly
comaunicating to Iraq the results of such
observations,

"Accepting the principle of adapting, as much as
possible and in the interest of the two countries,
the construction of the conservation works on
these waters to irrigation purposes and the
production of hydroelectric power,

M"Agree to the following terms:®

In Artiecles I and II it is agreed that Iraq may
undertake surveys on Turkish territory in cooperation with
Turkisn avythorities to obtain data necessary for the choice
of sites for engineering works and for the planning of
such works, These surveys are to be made at Iraq's expense,

Article III provides that Turkey shall set up
permanent observation stations on its territory, and makes
detailed provision for the regular commumication of informa-
tion econcerning the rivers and their tributaries. The costs
of these activities are to be shared equally by the two
Governmonts.xfkrtioles IV and V state that:

"Article IV

"The Turkish government accepts, in principle,
the construction, in accordance with the agree-
ment referred to in the following paragraph, of

works which may be indicated as necessary as a
result of the studies provided for in Article I.
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"With the exception of the permanent observation
stations, each work shall be the subject of a
separate agreement, Insofar as concerns its loca-
tion, its cost, its operation and maintenance, as
well as its use by Turkey, for irrigation and
production of power,

"Article V

"Turkey shall keep Iraq up to date on 1ts construe-
tion projects for conservation works, on the use of
the two rivers and their tributaries, in order that
such works may be undertaken by common agreement,

as far as is possible in the interests of Iraq, as
well as in the interests of Turkey."

Article VI provides for the appointment of perma-
nent representatives to coordinate the activities of the two

Governments and to effectuate the protoeol.

€. Conclusion.

On the basis of the customary practice of nations
under international law, it can hbe seen that ' 2re is no con-
flict between the award of Major-General CGoldsmid and the
general requirements of the prineciple of equitable apportion-
ment. The historical irrigation of Seistan and Chakhansur
hag the first claim upon the waters of the Hirmand River,
After provision has been made for the continved supply of
the water necessary for this irrigation, the remaining
waters of the river are to be shared equitably by Afghanistan
and Iran. Both Governments are obligated to cooperate in
securing the improvement of the river supply by means of
engineering works and both nations are entitled to share

in the benefits of such improvement.
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ANNEXURE F—NEUTRAL EXPLRT
(Arricn IX (2))
Part 1-—Qucestions to be referred lo a Neutral Expert

1. Subject to the provisions of Paragraph 2, either Commissioner may,

under the provisions of Article IX (2) (a), refer to a Neutral Expert any
of the following questions:

(1) Determination of the component of water available for the use of
Pakistan

(a) in the Ravi Main, on account of the deliveries by Pakistan under the
provisions of Article IT (4), and

(b) at various points on The Ravi or The Sutlej, on account of the de-
liveries by Pakistan under the provisions of Artiele I1I (3).

(2) Determination of the boundary of the drainage basin of The Indus
or The Jhelum or The Chenab for the purposes of Artiele II1 (2).
(8) Whether or not any use of water or storage in addition to that pro-
vided under Article ITI is involved in any of the schemes referrved to in
Article IV (2) or in Artiele IV (3)(b) and earried out by India on the
Western Rivers.
(4) Questions relating to

(a) obligations with respect to construction or remodelling of, or

pouring of waters into, any drainage or drain as provided in
Article IV (3) (e) and Article IV (3)(d) ; and

(b) maintenance of drainages specified in Article IV (4).
(5) Questions arising under Article IV (7) as to whether any action
taken by either Party is likely to have the effect of diverting the Ravi
Main between Madhopur and Lahore, or the Sutlej Main between Harike
and Suleimanke, from its natural ehannel between high banks.
(6) Determination of facts relating to questions arising under Article
IV (11) or Article IV (12),
(7) Whether any of the data requested by either Party falls outside
the scope of Article VI (2).
(8) Determination of withdrawals to be made by India under proviso
(iii) to Paragraph 3 of Annexure C.
(9) Determination of schedule of releases from Conservation Storage
under the provisions of Paragraph 8 of Annexure C.
(10) Whether or not any new Agricultural Use by India, on those
Tributaries of The Jhelum on which there is any Agricultural Use or
hydro-electric use by Pakistan, conforms to the provisions of Paragraph
9 of Annexure C.
(11) Questions arising under the provisions of Paragraph 7, Paragraph
11 or Paragraph 21 of Annexure D.
(12) Whether or not the operation by India of any plant construected
in accordance with the provisions of Part 3 of Annexure D conforms
to the eriteria set out in Paragraphs 15, 16 and 17 of that Annexure.
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(13) Whether or not any new hydro-clectric plant on an irrigation
channel taking off the Western Rivers conforms to the provisos to Para-
graph 24 of Annexure D.

(14) Whether or not the operation of a Storage Work which was in
operation as on the Effective Date substantially conforms to the pro-
visions of Paragraph 3 of Anncxure B.

(15) Whether or not any part of the storage in a Connecting Lake is
the result of man-made works constructed after the Effective Date (Para-
graph 8(b) of Annexure E).

(16) Whether or not any flood eontrol work constructed on the Jhelum
Main conforms to the provisions of Paragraph 9 of Annexure I.

(17) Whether or not any Storage Work to be econstructed on a Tributary
of The Jhelum on which Pakistan has any Agrieultural Use or hydro-
electric use eonforms to the provisions of Paragraph 10 of Annexure .
(18) Questions arising under the provisions of Paragraph 6 or 14 of
Annexure E.

(19) Whether or not the operation of any Storage Work constructed
by India, after the Effective Date, conforms to the provisions of Para-
graphs 17, 18, 19, 21 and 22 of Annexure E and, to the extent necessary,
to the provisions of Paragraph 8 of Annexure C.

(20) Whether or not the storage capacity proposed to be made up by
India under Paragraph 23 of Annexure E exeeeds the storage capacity
lost by sedimentation.

(21) Determination of modifications to be made in the provisions of
Parts 2, 4 or 5 of Annexure II in accordance with Paragraphs 11, 31 or
38 thereof when the additional supplies referred to in Paragraph 66 of
that Annexure become available.

(22) Modification of Forms under the provisions of Paragraph 41 of
Annexure IH.

(23) Revision of the figure for the conveyance loss from the head of the
Madhopur Beas Link to the junction of the Chakki Torrent with the
Beas Main under the provisions of Paragraph 45 (e) (ii) of Annexure
H.

2. If a claim for financial eompensation has been raised with respeet
to any question specified in Paragraph 1, that question shall not be referred
to a Neutral Expert unless the two Commissioners are agreed that it should
be so referred. )

3. Either Commissioner may refer to a Neutral Expert under the pro-
visions of Article I1X (2)(a) any question arising with regard to the de-
termination of costs under Article IV (5), Article IV (11), Article VII
(1) (a) or Article VII (1)(b).

Part 2—Appointment and Procedure

4, A Neutral Expert shall be a highly qualified engineer, and, on the
receipt of a request made in accordance with Paragraph 5, he shall be
appointed, and the terms ¢f his retainer shall be fixed, as follows :—



814 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55

(a) During the Transition Period, by the Bank,
(b) After the expiration of the Transition Period,

(i) jointly by the Government of India and the Government of
Pakistan, or

(ii) if no appointment is made in accordance with (i) above within
one month after the date of the request, then by such person or
body as may have been agreed upon between the two Govern-
ments in advance, on an annual basis, or, in the absence of
such agreement, by the Bank.

Provided that every appointment made in accordance with (a) or (b)
(ii) above shall be made after consultation with each of the Parties,

The Bank shall be notified of every appointment, except when the Bank
is itself the appointing authority.

5. 1f a difference arises and has to be dealt with in accordance with the
provisions of Article IX(2)(a), the following procedure will be followed :—

(a) The Commissioner who is of the opinion that the difference falls
within the provisions of Part 1 of this Annexure (hereinafter in this
paragraph referred to as ‘“‘the first Commissioner™) shall notify
the other Commissioner of his intention to ask for the appointment
of a Neutral Expert. Such notification shall clearly state the para-
graph or paragraphs of Part 1 of this Annexure under which the
difference falls and shall also contain a statement of the point or
points of difference,

(b) Within two weeks of the receipt by the other Commissioner of the
notification specified in (a) above, the two Commissioners will en-
deavour to prepare a joint statement of the point or points of differ-
ence.

(¢) After expiry of the period of two weeks specified in (b) above,
the first Commissioner may request the appropriate authority
specified in Paragraph 4 to appoint a Neutral Expert; a copy of the
request shall be sent at the same time to the other Commissioner.

(d) The request under (e¢) above shall be accompanied by the joint
statement specified in (b) above; failing this, either Commissioner
may send a separate statement to the appointing authority and, if he
does 50, he shall at the same time send a copy of the separate state-
ment to the other Commissioner.

6. The procedure with respeet to each veference to a Neutral Expert
shall be determined by him, provided that:

(a) he shall afford to each Party an adequate hearing;

(b) in making his decision, he shall be governed by the provisions of
this Treaty and by the compromis, if any, presented to him by the
Commission; and

(e) without prejudice to the provisions of Paragraph 3, unless both
Parties | request, he shall not deal with any i | of finaneial *
compensation. )
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7. Should the Commission be unable to agree that any particular differ-
ence falls within Part 1 of this Annexure, the Neuatral Expert shall, after
hearing both Parties, decide whether or not it so falls. Should he decide
that the difference so falls, he shall proceed to render a decision on the
merits; should he decide otherwise, he shall inform the Commission that,
in his opinion, the difference should be treated as a dispute. Should the
Neutral Expert decide that only a part of the difference so falls, he shall,
at his diseretion, either:

(a) proceed to render a decision on the part which so falls, and inform
the Commission that, in his opinion, the part whielh does not so fall
should be treated as a dispute, or

(b) inform the Commission that, in his opinion, the entire difference
should be treated as a dispute.

8. Each Governmeni agrees to extend to the Neutral Expert such
facilities as he may require for the discharge of his funetions.

9. The Neutral Expert shall, as soon as possible, render a decision on
the question or questions referred to him, giving his reasons. A copy of
such decision, duly signed by the Neutral Expert, shall be forwarded by
him to each of the Commissioners and to the Bank.

10. Each Party shall bear its own costs. The remuneration and the
expenses of the Neutral Expert and of any assistance that he may need
shall be borne initially as provided in Part 3 of this Annexure and
eventually by the Party against which his decision is rendered, except as,
in special cireumstances, and for reasons to be stated by him, he may
otherwise direct. He shall include in his decision a direction eoncerning
the extent to which the costs of such remuneration and expenses are to be
borne by either Party.

11. The decision of the Neutral Expert on all matters within his compe-
tenee shall be final and binding, in respeet of the particular matter on which
the decision is made, upon the Parties and upon any Court of Arbitration
established under the provisions of Article IX (5).

12. The Neutral Expert may, at the request of the Commission, suggest
for the consideration of the Parties such measures as are, in his opinion,
appropriate to compose a difference or to implement his decision.

13. Without prejudice to the finality of the Neutral Expert’s deeision,
if any question (ineluding a elaim to financial compensation) which is not
within the competence of a Neutral Fxpert should arise out of his decision,
that question shall, if it cannot be resolved by agreement, be settled in
accordance with the provisions of Article 1X (3), (4) and (5).

Part 3—Expenses

14. India and Pakistan shall, within 30 days after the Treaty enters
into force, each pay to the Bank the sum of U.S. $5,000 to be held in trust
by the Bank, together with any income therefrom and any other amounts
payable to the Bank hereunder, on the terms and conditions hereinafter
set forth in this Annexure.
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15. The remuneration and expenses of the Neutral Expert, and of any
assistance that he may neced, shall be paid or reimbursed by the Bank
from the amounts held by it hereunder. The Bank shall be entitled to
rely upon the statement of the Neutral Expert as to the amount of the
remunerafion and expenses of himself (determined in accordance with the
terms of his retainer) and of any such assistance utilized by him.

16. Within 30 days of the rendering of a decision by the Neutral Expert,
the Party or Partics concerned shall, in accordance with that decision, re-
fund to the Bank the amounts paid by the Bank pursuant to Paragraph 15.

17. The Bank will keep amounts held by it hereunder separate from its
other assets, in such form, in such banks or other depositories and in such
accounts as it shall determine. The Bank may, but it shall not be required
to, invest these amounts. The Bank will not be liable to the Parties for
failure of any depository or other person to perform its obligations. The
Bank shall be under no obligation to make payments hercunder of amounts
in excess of those held by it hereunder.

18. If at any time or times the amounts held by the Bank hereunder
shall in its judgment be insufficient to meet the payments provided for in
Paragraph 15, it will so notify the Parties, which shall, within 30 days
therecafter, pay to the Bank, in equal shares, the amount specified in such
notice as being the amount required to cover the deficiency. Any
amounts so paid to the Bank may, by agreement between the Bank and
the Parties, be refunded to the Parties.

ANNEXURE G—COURT OF ARBITRATION
(ArticLe IX(5))

1. If the necessity arises to establish a Court of Arbitration under the
provisions of Article IX, the provisions of this Annexure shall apply.
2. The arbitration proceeding may be instituted

(a) by the two Partics entering into a special agreement (eompromis)
specifying the issues in dispute, the composition of the Court and
instructions to the Court concerning its procedures and any other
matters agreed upon between the Parties; or

(b) at the request of either Party to the other in accordance with the
provisions of Article IX(5) (b) or (e¢). Such request shall contain
a statement setting forth the nature of the dispute or eclaim to be
submitted to arbitration, the nature of the relief sought and the
names of the arbitrators appointed under Paragraph 6 by the Party
instituting the proceeding.

3. The date of the special agrecment referred to in Paragraph 2(a), or
the date on which the request referred to in Paragraph 2(b) is received
by the other Party, shall be decined to be the date on which the proeceding
is instituted.

- 4. Unless otherwis' greed between the Parties, a Court of A '}ratiuu
shall consist of seve. urbitrators appointed as follows :—
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(a) Two arbitrators to be appointed by each Parly in accordance with
Paragraph 6; and

(b) Three arbitrators (hereinafter sometimes ealled the umpires) to be
appointed in accordance with Paragraph 7, one from each of the
following categories :—

(i) Persons qualified by status and reputation to be Chairman of
the Court of Arbitration who may, but need not, be engineers
or lawyers.

(i1) ITighly qualified engineers.

(iii) Persons well versed in international law.

The Chairman of the Court shall be a person from category (b) (i) above.
5. The Parties shall endeavour to nominate and maintain a Standing
Panel of umpires (hereinafter called the Panel) in the following manner :—

(a) The Panel shall consist of four persons in each of the three categories
gpecified in Paragraph 4(b).

(b) The Panel will be seleeted, as soon as possible after the Effective
Date, by agreement between the Parties and with the consent of the
persons whose names are included in the Panel.

(¢) A person may at any time be retired from the Panel at the request
of either Party: Provided however that he may not be so retired

(i) during the period after arbitration proceedings have been
instituted under Paragraph 2(b) and before the process de-
seribed in Paragraph 7(a) has been completed; or

(ii) during the period after he has been appointed to a Court and
before the proceedings are completed.

(d) If a member of the Panel should die, resign or be retired, his suec-
cessor shall be seleeted by agreement between the Parties.
‘6. The arbitrators referred to in Paragraph 4(a) shall be appointed as
follows :—

The Party instituting the proceeding shall appoint two arbitrators at
the time it makes a request to the other Party under Paragraph 2(b).
Within 30 days of the receipt of this request, the other Party shall
notify the names of the arbitrators appointed by it.

7. The umpires shall be appointed as follows:—

(a) If a Panel has been nominated in accordance with the provisions
of Paragraph 5, each umpire shall be selected as follows from the
Panel, from his appropriate category, provided that the category
has, at that time, al least three names on the Panel :—

The Parties shall endeavour to agree to place the names of the
persons in ecach category in the order in which they shall be invited
to serve on the Court. If such agreement eannot be reached within
30 days of the date on which the proceeding is instituted, the
Parties shall promptly establish such an order by drawing lots. If,
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in any category, the person whose name is placed first in the order
so established, on receipt of an invitation to serve on the Court,
declines {o do so, the person whose name is next on the list shall be
invited. The process shall be repeated until the invitation is ae-
cepted or all names in the category are exhausted.

If a Panel has not been nominated in accordance with Paragraph
9, or il there should be less than three names on the Panel in any
category or if no person in a category accepts the invitation referred
to in Paragraph 7(a), the umpires, or the remaining umpires or
umpire, as the case may be, shall be appointed as follows:—

(i) By agreement between the Parties. .

(ii) Should the Parties be unable to agree on the selection of any
or all of the three umpires, they shall agree on one or more
persons 1o help them in making the necessary selection by
agreement; but if one or more umpires remain to be ap-
pointed 60 days after the date on which the proceeding is
instituted, or 30 days after the completion of the process de-
seribed in sub-paragraph (a) above, as the case may be, then
the Parties shall determine by lot for each umpire remaining
to be appointed, a person from the appropriate list set out in
the Appendix to this Annexure, who shall then be requested
to make the necessary selection.

(iii) A national of India or Pakistan, or a person who is, or has
been, employed or retained by either of the Parties shall be
disqualified from selection under sub-paragraph (ii) above:

Provided that

(1) the person making the sclection shall be entitled to rely
on a declaration from the appointee, before his selection,
that he is not disqualified on any of the above grounds; and

(2) the Parties may by agreement waive any or all of the
above disqualifications in the case of any individual ap-
pointee.

(iv) The lists in the Appendix to this Annexure may, from time
to time, be modified or enlarged by agreement between the

Parties.

8. In selecting umpires pursuant to Paragraph 7, the Chairman shall be
sclected first, unless the Parties otherwise agree.

9. Should either Party fail to participate in the drawing of lots as
provided in Paragraphs 7 and 10, the other Party may request the Presi-
dent of the Bank to nominate a person to draw the lots, and the person
50 nominated shall do so after giving due notice to the Parties and in-
viting them to be represented at the drawing of the lots.

10. In the case of death, retirement or disability from any cause of one
of the arbitralors or  pires his place shall be filled as follows: |
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(a) In the case of one of the arbitrators appointed under Paragraph 6,
his place shall be filled by the Party which appointed him. The
Court shall, on request, suspend the proccedings but for not longer
than 15 days pending such replacement.

(b) In the case of an umpire, a new appointment shall be made by
agreement between the Parties or, failing such agreement, by a
person determined by lot from the appropriate list set out in the
Appendix to this Annexure, who shall then be requested to make
the necessary selection subjeet to the provisions of Paragraph 7
(b) (iii). Unless the Parties otherwise agree, the Court shall sus-
pend the proceedings pending such replacement.

11. As soon as the three umpires have aceepted appointment, they to-
gether with such arbitrators as have been appointed by the two Parties
under Paragraph 6 shall form the Court of Arbitration. Unless the Parties
otherwise agree, the Court shall be competent to transact business only
when all the three umpires and at least two arbitrators are present.

12. Each Party shall be represented before the Court by an Agent and
may have the assistance of Counsel.

13. Within 15 days of the date of institution of a proceeding, each Party
shall place sufficient funds at the disposal of its Commissioner to meet
in equal shares the initial expenses of the umpires to enable them to attend
the first meeting of the Court. If either Party should fail to do so, the
other Party may initially meet the whole of such expenses.

14. The Court of Arbitration shall convene, for its first meeting, on
such date and at such place as shall be fixed by the Chairman.

15. At its first meeting the Court shall

(a) establish its secretariat and appoint a Treasurer;

(b) make an estimate of the likely expenses of the Court and call upon
each Party to pay to the Treasurer half of the expenses so estimated :
Provided that, if either Party should fail to make such payment,
the other Party may initially pay the whole of the estimated ex-
penses ;

(e) specify the issues in dispute;

(d) lay down a programme for submission by each side of legal pleadings

. and rejoinders; and
(e) determine the time and place of reconvening the Court.

Unless special eircumstances arise, the Court shall not reconvene until the
pleadings and rejoinders have been closed. During the intervening period,
at the request of either Party, the Chairman of the Court may, for suffieient
reason, make changes in the arrangements made under (d) and (e) above,

16. Subject to the provisions of this Treaty and except as the Partics
may otherwise agree, the Court shall decide all questions relating to its
competence and shall determine its procedure, ineluding the time within
which each Party must present and econclude its arguments. Ali such
decisions of the Court shall be by a majority of those present and voting,
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Joach arbitrator, ineluding the Chairman, shall have one vote. In the
event of an equality of votes, the Chairman shall have a casting vote.

17. The proceedings of the Conrt shall be in Xnglish.

18. Two or more certified copics of every document produced before the
Court by one Party shall be communicated by the Court to the other
Party; the Court shall not take cognizance of any document or paper or
fact presented by a Party unless so communicated.

19. The Chairman of the Court shall control the discussions. The dis-
cussions shall not be open to the public unless it is so decided by the
Court with the consent of the Parties. The discussions shall be recorded
in minutes drawn up by the Secretarvies appointed by the Chairman.
These minutes shall be signed by the Chairman and shall alone have an
authentic character.

20. The Court shall have the right to require from the Agents of the
Parties the production of all papers and other evidence it considers neces-
gary and to demand all neeessary explanations. In case of refusal, the
Court shall take formal note of it.

91. The members of the Court shall be entitled to put questions to the
Agents and Counsel of the Parties and to demand explanations from them
on doubtful points. Neither the questions put nor the remarks made by the
members of the Court during the discussions shall be regarded as an ex-
pression of an opinion of the Court or any of its members.

22, When the Agents and Counsel of the Parties have, within the time
allotted by the Court, submitted all explanations and evidence in support
of their case, the Court shall pronounce the discussions closed. The Court
may, however, at its diseretion re-open the discussions at any time before
making its Award. The deliberations of the Court shall be in private and
shall remain seeret.

23. The Court shall render its Award, in writing, on the issues in
dispute and on such relief, including finaneial compensation, as may have
been claimed. The Award shall be accornpanied by a statement of reasons.
An Award signed by four or more members of the Court shall constitute
the Award of the Court. A signed counterpart of the Award shall be de-
livered by the Court to each Party. Any such Award rendered in ac-
cordance with the provisions of this Annexure in regard to a particular
dispute shall be final and binding upon the Parties with respect to that
dispute.

24, The salaries and allowances of the arbitrators appointed pursuant
to Paragraph 6 shall be determined and, in the first instance, borne by their
Governments; those of the umpires shall be agreed upon with them by the
Parties or by the persons appointing them, and (subject to Paragraph 13)
shall be paid, in the first instance, by the Treasurer. The salaries and
allowances of the seeretariat of the Court shall be determined by the Court
and paid, in the first instance, by the Treasurer.

95. Fach Government agrees to accord to the members and officials of
the Court of Arbitration and to the Agents and Counsel appearing before
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the Court the same privileges and immunities as are accorded to repre-
sentatives of member states to the principal and subsidiary organs of the
United Nations under Sections 11, 12 and 13 of Article IV of the Conven-
tion on the Privileges and Immunities of the United Nations (dated 13th
February 1946) during the periods specified in these Sections. The
Chairman of the Court, with the approval of the Court, has the right and
the duty to waive the immunity of any official of the Court in any case
where the immunity would impede the course of justice and can be waived
without prejudice to the interests of the Court. The Government appoint-
ing any of the aforementioned Agents and Counsel has the right and the
duty to waive the immunity of any of its said appointees in any case where
in its opinion the immunity would impede the course of justice and can be
waived without prejudice to the effective performance of the functions of
the said appointees. The immunities and privileges provided for in this
paragraph shall not be applicable as between an Agent or Counsel appear-
ing before the Court and the Government which has appointed him.

26. In its Award, the Court shall also award the costs of the proceedings,
including those initially borne by the Parties and those paid by the
Treasurer.

27. At the request of either Party, made within three months of the
date of the Award, the Court shall reassemble to clarify or interpret its
Award. Pending such clarification or interpretation the Court may, at the
request of either Party and if in the opinion of the Court eircumstances
50 require, grant a stay of execution of its Award. After furnishing this
clarification or interpretation, or if no request for such clarification or
interpretation is made within three months of the date of the Award, the
Court shall be deemed to have been dissolved.

28. Either Party may request the Court at its first meeting to lay down,
pending its Award, such interim measures as, in the opinion of that Party,
are necessary to safeguard its interests under the Treaty with respeet to
the matter in dispute, or to avoid prejudice to the final solution or ag-
gravation or extension of the dispute. The Court shall, thereupon, after
having afforded an adequate hearing to each Party, decide, by a majority
consisting of at least four members of the Court, whether any interim
measures are necessary for the reasons hereinbefore stated and, if 0, shall
speeify such measures: Provided that

(a) the Court shall lay down such interim measures only for such
specified period as, in its opinion, will be necessary to render the
Award: this period may, if necessary, be extended unless the delay
in rendering the Award is due to any delay on the part of the
Party which requesied the interim measures in supplying such in-
formation as may be required by the other Party or by the Court
in connection with the dispute; and

(b) the specification of such interim measures shall not be construed
as an indication of any view of the Court on the merits of the
dispute.
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29, Xxeept as the Parties may otherwise agree, the law to be applied by
the Court shall be this Treaty and, whenever necessary for its interpreta-

tion or application, but only to the extent, necessary for that purpose, the
following in the order in which they are listed :—

(a) International conventions establishing rules which are expressly
recognized by the Parties.
(b) Customary international law.
APPENDIX T0 ANNEXURE G

(PARAGRAPH T(B))

Iast 1 List IT List I11
for selection of for selection of for selection of
Chairman Engineer Member Legal Member

(i) The Secrelary- (i) The President of (i) The Chief
General of the Massachusetts Justice
United Nations Institute of of the United

Technology, States
Cambridge,
Mass., U.S.A.

(ii) The President of (ii) The Rector of (ii) The Lord Chief
the International the Imperial Justice of
Bank for Recon- College of England
struction and Seience and
Development Technology,

London, England

NATIONAIAZATION LAW

July 6, 19601
[Translation]

Wuereas: The
power of the Unit

ude assumed by the Government and legislative
States of America of constant aggression for political

ment recently passed by the Congress
request of the executive power, by
:d exceptional powers to reducs

'y to the Sugar Act at
which the President of that nation is gra
the partjéipation of Cuban sugar in the sugarsariet of that country, as av
arm of’ political action against Cuba, obliges ¥he Revolutionary Govern:
ment’ to adopt without hesitation, also the meadwpes that it may deem

of said cowm

1Cuba, Gaceln Oficial, July 7, 1060; Foiletos de Divalge Legislativa, XXNII

Leyes del Gobierno de la Revolueibn (julio 1960}, p. 29.
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ANNEXURE F
Court of Arbitration

[Article IX (5)]

LI the neeensity arises to establish a Court of JArbitralion
fer the provisions of Arvticle IX, the provisions of this Annex-
e ahnll apply

)

The arbitration proceeding may be Instituted

(4} by the two Partics entering into a ¢pecial apreement
(compromise) specifying the issunes in dispute, the
composition of the Court and instrouctions to the
Court concerning its procedures and any other mut-
ters apreed upon between the Porlies) or

(b) at the request of either Party to the other in accord-
ance with the provisions of Article INA5)(h) or (¢).
Such request shall contain a staterment setting forth
the nature of the dispute or elaim to he submitted 1o
arbitration, the nature of the reliof songht and the
names of the arbitvators appointed under Paragiravh
6 by the Party instituting the procecding,

3. The date of the special agreement referred to in Para-
graph 201, op the date on which the request referved to  in
Paragraph 2 (b) is received by the other Party, shall be deemed
fo Le the date on which the proceeding is instituted,

- Unless otherwise agreed between the Parties, a Court of

Al itration shall consist of  seven  arbitrators appointed a;
follows—

(a) Two arbitrators to be appointed by each l’nilv in
accordance with Pararraph 6: and |

(b) Three arbitrators (hercinafter sometimes ealied the
umpires) to be appointed 'in accordance with Para-
graph 7, one from each of the following categories:—

(i) Persons qualificd by status and :npul::tion fo be
Chairman of the Court of Arhllralmn}whn may,
but need not, be engineers or lawyers.

i

»

. b
r

H
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(1) Hipghly qualified engineers,

(D Persons well versed in International Law.,

Fhe Chadvman of the Court shall be a person from calegory
(1) (1) above. v
S0 The Parties shall endeavour to nominate and maintain a
Standdiong Panel of umpires  (hereinafter ecalled the Panel) in
the following munnoerjs-— |
(1) The Panel shall consist of four persons in cach ofthe

three cateyories specified in Paragraph 4(h),

(b) The Panel will be selected, as soon as possible after
the Eifective Date, by agreement between the Parties
and with the eonsent of the pereons whose names are

includod in the Panel. :

(¢) A person may at any time be retived from the Pidnel
at the request of either Party: Provided howebver
that he may not be so retived

(i) during the period after arbitration  proceedings
have been instituted under Paragraph  2(h) and
before the pracess deseribed in Paragreaph 7(a) has
been completeds orp

(if) during the period after he has been appoinied to
a Court and before the proecedings are completed.

(d) IT a member of the Panel should die, resien or he
retived, his successor shall be selected by rgreement
belween the Parties,

6. The arbitrators referred to in Poaragraph 4(a) shall be
ppointed as followsi—

The Party instituting the proceeding shall appoint
two arbitrators at the time it makes a request to the
other Party under Paragraph 2(b).  Within 30 days
of the receipt of this request, the other Party shall
notify the names of the arbitrators appointed by it.

T The wmpires shall be appointed as follows:—

(2) I a Panel has been nominated in accordance with
the provisions of Faragraph 5, each umpire shall be
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selected ws follows from the Panel; from his appro-
printe entedory, provided that the eategory has, at
ot time, at least three names on the Panel:—

The Parties shall endeavour to agree to place the
nimes of the persong in ench category in the order
i which they shall be invited to serve on the
Court, I such agrecment cannot be reached with-
in 30 days of the date on which the proceeding is
itituted, the Parties shall promptly  establish
sneh an order by drawing lols, I, in any category,
the pergon whose name is placed fivst in the order
do cotablished, on receipt of an invitalion to serve
on the Court, dedlines to do so, the person whose
name is next on the st shall be invited,  'The
procost shall be repeated unlil the invitation s
aceepted or all names  in the eategory  are
exhausted,

() 1T o Panel has not been nominated in accordanee
withe Pavageaph b, or if there should be less than
thvee names on the Panel in any eategory or il no
peraon inoa eatepory aceepts the invitation referved
to i Paragraph 7(a), the umpives, or the remaining
umpires or umpire, as the case may be, chall be
:|}1]1|mlh‘d as followsi—

(i By apreement between the Parties.

(i) Should the Parties be unable to apree on the selec-
tion of any or all of the three umpires, they shall
apree onoone or more persons to help  them in
making the necessary seleetion by agreement; but
iLone or more umpires remain to be appointed G0
davs alter the I.I:lli__' on which the procecding s
mstituted, or 30 days affer the completion of the
process deseribed in sub-paragraph (a) above, as
the case may be, then the Parties shall determine
by lot for each umpire remaining to be appointed,
a person from the appropriate list set out in the
Appendix to Lhis Annexure, who sghall then be
requested to make the necessary gelection.

(i) A national of India or Pukistan, or a person who
i, or hag been, employed or rotained by cither of
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the Parties shall be disqualified from  seleelion:
under sub-parastraph (i) above
P'rovided that -
(1) the person making the selection sholl be entitled
to rely on a declaration from the appointees be-

fore his selection, that he is not disqualified ons
any ol the above prounds; and

(2) the Parties may by agreement waive any or all’
of the above disqualiieations in the case of any
individual appointee

The lists in the Appendix to this Annexure may,

from time to time, be modified ar  onlarged by
arreement between the Parties.

I In selecting umpires pursaant to Pacopoaph 7, the Chiir-
shall he selected first, unless the Partie; otherwise arree,

than

LI
4

Should cither Party fail to participate in the drawing of
provided an Paragraphs 7 and 10, the other Party may

Fruest lhn President of the Bank to nominale o peraon to draw

filled o

they

1
i
y

SRR

and the person so nominated shall do so after givings

tice to the Parties and mviting them to be representoed
" 'hu drawing of the lots

In the easie of death, vetivement or disahility fedm any
of one of the arbitrators or umpires his plice shall be
follows:—

(i)

(b)

In the cuse of one of the arbitrators appointed under
aragraph 6, his place shall be filled by the Party
which appointed him.  The Court shall, on request,
tspend the proceedings bul for not longer than 15
dayvs pending such replacement.,

In the ease of an umpire, a new appoinfment shall
be o made by agreement between the Partiss or. fail-
g such agreement, by a person determined by lot
from the appropriate list set out in the Appendix
to thig Annexure, who shall then be requested  to
male the necessary selection subject to the provi-
aong of Paragraph 7(b) (jii).  Unless  the  Parties
utherwise agree, the Court shall suspend the pro-
ceedings pending such replacement,

As coon ag the three umpires have aceepled appointment,

tojiether with such arbitrators as have been appointed by*
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the twg Parties under Paragraph 6 shall foem the Court  of
Arbitration, Unless  the  Parties otherwise avree, the Court
shadl e competent o transaet business only when all the three
tpies and at least two arbitrators arve preseat.

12 Each Party shall be represented hefove the Court by
anc Avent and may have the assistance ol Counsel,

L Within 15 days of the date of institution of a proceeding,
cach Party shall place suflicient funds at the disposal of its
Commissioner to meet in equal shares the initinl expenses of
the umpives to enable them to attend the first meeting of the
Courte 10 either Party should fail to do so, the other arly may
initially meet the whole of such expenses,

I The Court of Arbitration shall convene, for ils flirst
mecting, on such date and at such place as shall be fixed by
?

the Chairman,
L]

Lo, At dts first meeting the Court shall
(1) establish its seeretariat and appoint a "Preasurer;

(h) make an estimate of the likely expenses of the Court
and call upon cach Parly to pay to the Treasurer
hall of the expenses so estimated: Provided thal, if
cither Party should fail to make sudh payment, the
Giher Party moy initially pay the whole of the osti-
mated expenses;

(¢) epeeily the iziues in dispute;

(d) lay down a programme for submission by each side
of legal pleadings and rejoinders; and

() determine the time and place of reconvening the
Court,

Udes special cireumstances arigse, the Court shall not recon-
vene ot the pleadings and rejoinders have been  closed.
Picime the intervening period, at the request of either Party,
the Chuirman of the Court may, for sufficient reason, make
changesin the areangements made under (d) and (e) above.

L. Bubject to the provisions of this Treaty and except as
the Puarties may otherwise agree, the Court shall decide all
question relating to its competence and  shall determine its
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procedure, including the time within which each Parly must
precont and conelude its arpuments,  All such decivions of the
Court ehindl be by a majority of those present and voling,  Each
cebiteator, including the Chairman, shall bave one vole! In
e event of an equality of votes, the Chairman shall have a

casting vole
17. The proceedings of the Court shall be in English,

1L Two or more certified copics of every document pro-
duced before the Court by one P'arty shall be commumicatoed
Ly the Court fo the other Party; the Court shall not {ake copmi-
sinee of any document or paper or fact presented by a Parly:
unless so communieaterd,

1O, The Chairman of the Court shall confrol the discussions.

¢ dlseussions shall not be open to the public unless it is so

ched by the Court with the consent of the Parlics. The dis-

dong shall be recorded in minutes deawn up by the Scere-
turies appointed by the Chairman,  These minutes shall be
ned by the Chairman and shall alone have an  authentie
clhinrastoenr,

90, The Court shall  have the right to reguire from the
Arcents of the Parties the production of all papers and other
cvrdenee iU considers necessary and to demand all necessary
cwplanations.  In case of refusal, the Court shall take formal
note of it

21 The members of the Court shall be entitled 1o put gques-
tons to the Apents and Counsel of the Parties and to demand
cvplunations from them on doubtful points. Neither the ques-

ns put nor the remarks made by the members of the Court
Ly the discuesions shall be regarded as an expression of an
crnion of the Court or any of its members,

22 When the Acents and Counsel of the Parties have, within
the time allotted by the Court, submitted all explanations and
cvidenee in support of their case, the Court shall pronounce
o discussions elosed. The Court may, however, at its dis-
cretions re-open the diseussions at any time before making ils
“ward. The deliberations of the Court shall be in private and
Hall remain secret. ' :

21 The Court shall render its Award, in writing, on the
nes in dispute and on such relief, including financial com-
~ation, as may have been claimed. The Award shall be
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accomparind by a statement of reasons. An Award signed by
fouy o more members of the Cotrt shall constitute the Award
ol e ot A sioned counterpart of the Award  shall be
delivered by the Court to each  Parly. Any such  Award

rondored o secordaneg with the provisions of this Annexure in
recoed tooaoparticutar dispute shall be final and binding upon
the Parties with respeet to that dispute,

D1 The walaries and allowances of the arbitrators appointed
pocarimt o Pavacraph 6 shall be determined and, in the fivst
intines burne by their Governments; those of the wpires
shall boe o aorveed upon with them hw the Partios or by the pers
cons appointing them, and (subject to Paravraph 13 shall be
padd, o the fivst instanee, by the Treasurer,  The solaries and
allowanecs of the seeretariat of the Court shall be determined
by the Court and paid, in the first instanee, by the Treasuver.

25 Fach Government agrees to accord to the micmbers and
oflicials of the Court of  Arvbitvation and 1o the  Apents and
Counsel appearing before the  Court the same  privilenes and
immmunitics as ave accorded to yepresentatives of member states
to the principal and subsidinry orpans of the United Nations
under Seetions 11, 12 and 13 of Article IV of the Convention
on the Privileges and Immunitios of the United Nalions (dated
13th February 1946) during the peroids specificd in these See-
tions, The Chaivrman  of the Court, with the approval of the
Court, has the vight and the duty to waive the immunity of any
oflicial of the Court in any case where the immunity would
impede the course of justice and can be waived without pre-
judice to the intervests of the Court. The Government appoint-
ing anv of the aforementioned  Apgents and  Counsel has (he
right and the duty to waive the immunity  of any  of its said
appointees inoany  ease where in its  opinion  the immunity
woulidl impede the course of justice and can be waived without
prejudice to the effective performance of the functions of the

nd - appomtees. . The immunities and privileges provided for

in the pavagraph shall not be applicable as between an Agent
or Couneel appearving before the Court and  the Government
which has appointed him, )

20 Tnoats Award, the Court shall also award the ¢osts of the
prococ b dneludings these initially borne by the Parlies and
those pawd by the Treasurer,
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S0 AL the vequest of either Party, made within (hree months
o the date of the Award, the Court shall reassemble to elarify
o omterpret its Award. Pending suchl elavification or interpre-
tton the Court may, at the request of either Pacly and if in
the opinion of the Court civeumstances so require grant a stay
Fosoention of its Award.  After furnishine this elarvification
canterpretation, or il no request for such clavifieation or in-
terpretation s made within three months of the date of the
Award, the Court shall be deemad to have boen dissolved,

S Fither Party may request the Court al ils (st moeeting
to b down, pending its Award, such interbm menstives as, in
the opinion of that - Party, arve necessary o saleruard ity in-
terests under the Treaty with respeet to the matlter in dispute
or tooaveld prejudice to the  final solution  or arpravation or
cutension ol the  digpute. The  Court shall, thereupon, after
aving allorded an adequate hearving to each Marty, decide, by
comgority consisting of ot least four members of the Court,
whether any interim measures are necessavy for the reasons
hereinbetore stated and, il so shall  gpeeily  sush  measures:
Provided that .

() the Court shall Tay down sueh Intering measures only
for such specified period as, in its  opinion, will be
necessary to render the Award: this period may, if
necessary, be extended unless the delay in pendering
the Award is due to any delay on  the part of the
Party which requested the interim measures in sup-
plying such information as may be required by the
other Party or by the Court in conncetion with the
dispute; and

(b) the specification of such interim measures shall not
be construed as an indication of any viev) of the.
"

Court on the merits of the dispute, ’

290 Except as the Parties may otherwise apnree, thir Jaw to
be applied by the Court shall be this Treaty and, whenever
necessary for its interpretation or application, but only to the
extent necessary for that purpose, the following in the order in
which they are listed:—

(2) International conventions  establishing  rules which
are expressly recognized by the Partics.

(b) Customary international law,
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Jr]'n' f
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Clhairman

(1) “T'he Secretiny-
Cienernl of the
Ultited Natons
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the International
Bank tor Recons
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Lise 1T
Jor seloction of
Eoineer Member

Lase 111
Sfor seleetron of
Lepad Mombor

() Uhe President of
Mussachusents Justice
Instinute of ol the United
Technolopgy, States’
Cutnbridpe,

Muass., U.S.A.

(1) ‘T'he Chiel’

(i) I'he Rector of (1) ‘I'he Lord Chicf

the Tperial Justice of
Collepe off Enpglind
Science and
Technology,
London, England
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