
I "," 

189/ , : I !.i iJ ji , ii 

., ­ i: n , ·-,i:: n 1 n , , 'J , ·, i·i 1 1 , 

18.10.1954 

SECRbT 
/ 

In accordance with inetructions, herewith my Opinion 

on various questions relating to water right~ and ~elated 
the 

l)i. ' O ~l l c- .. ;s concerning the rtiver J orclan. In/preparation of 

t i is Opinion, which deale ~ith matters of principle at 

tllis stage and not with matters of detail, I have also 

enjoyed the bene:fit of an exchange of views with !vir • .Pierre 

Sevette and ~r. L. Kopelmanas, of"the Economic Commission 

for Europe, with Mr. Jerome Pintos, of the ~conomic 

:livision of the United Nations Secretariat, and with Prof, 

Clyde Eagleton of New York .University, who. was rapporteur 

on the subject of "Diversion of Water in International 

Rivers" at the Edinburgh Conference of the International 

Law Association, which I attended. .. 

1 • Intornational · fluvial law, as it is usually called­

l1as .ievelotJed ar :;, un G. t~ . e · great navigable rivers of Europe. 

171 ' "' u.ain cilaec:.cteristics of tc1ese rivers are :that they are'"' 

navicable over all or part of tt.eir course, and that tl1e 

rivers - thems~lves pasa t~rou~h the territories of several 

States. This~gives rise to conflicts of·interests ·between 

the different ~ip~~ia~ States, and .also betwean ~ the 

different interests desirous of exploiting the river 
. . 

system for ·?ocial· an,d : economic purpo~~s~ In ~ddi tion to . . . 1 . . . 

thei~"histcirioal p~imary function of navigatio~~ ; ~~ese 
• t , • · .. .. .. • .• • . 

., ~ .. 
' .. 

2/. 



I I 
I 

rivers have had, in the past, a secondary function in 


re l ation to agriculture (irrigation) and, in more moderp 


tim~s t.he growth of al) indust 'rial function (hydro- ·. 

' 

electrio works) has been marked. These developments have 
I 

increased the tensions besetting international river 


problems. The fluvial law, on the whole, is the creatiop 


of intevnational treati8s, and the complex - treaty system 


of Europe, which has developed since the · Congr~~s of . 


. Vienna in 1815, has con8iderably limi t .ed the free 

developmcnt .6f a customary international law. However, 

tlio treaties tl1etoselves confor ttJ to an underlying philOf30phy, 

n ~ i c h ~bs, for e xa~~lc, also inepired decisions of tho 

Uni t t.; d St[1.tes Sut-Jre.ne Court in dealing with · inter-State 

disp~tes · on fluvial law. 

The fluvial law has i~s origin . in.th~ necessity for 
. ' 

ruconciling the conflicting intGrests of the various . ' 
- - . - ·- • • • . I .I • ... •, • . : -.­

riparian States. The general principle can be summarized 

as being that absolute rights of sovereignty must so be 

exercised as not to provoke da.illage to the logi tirim.t ·e 

interests of oth_er sovereigntion. For, as the Internati.onal 

Court pointed out in the Corfu Channel Case (merits), 

r.c.-J. reports 1949, 4 at P• 22 ''every State [is under 

th~ obligation not to allow knowingly its territory to be 

used for acts contrary to the l'ig_hts of --other States," . 

This is a general principle of modern international law. 

Its application to navigable rivers was expressed by the 

1-'t:rtuanent Court of International Justice in its Judgement 
. 

of 10 Septc,nber 1929 'in tiw Cuse of the Territorial 


~uriEdictian of the aiv ~ r Oder Commission in the 


following paragraph:- . . 
 ,' 

The Court ~ust •• ·• go back to the ·prihcfples ' 
gov~rning international fluvia~ law ~n , general •• ~ 
Nhen consideration is given · to -;the · mri~ber '· in 
which States have ~egardcd conci~ete situations 
arising out of the fact · that ' a single ' waterway' 
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v ~ -•~ L Q~b U~ S ~ ~8 r ~ L 8 S the territory Of more than 
one State, and the poscibil ity of fulfilling the 
require.tucnts of justice and the consideratiOllf3 
of utilitJ wl1ictl tt'lis fact places in reli ef, ).t 
i~ b t on oe se~n thdt a solution of the problem 
h&s •J e'-n EOU i.l ht not in the idea of a ri ght of 
pa:=:::agc i n f &'vour of upet ream Sta.tes, .but in 
tb :_. t of tt COiil.Juni ty of interest of riparian S'fates. 
Thie coi,J..Junity- of int o~t: st in a navigable river 

. becol:it:E the bae i E of a co.iiluon legal right, the 
essenti.:>l featul'us of widch ure tho pex;fect oquali ty 

··of et l'l ripar_ian States in th.e user of the whole 
· course of t-he river. . .::. nd tl1e -.exclusion . Qf, any p~e­
ferential privile :e of ~ny one riparian State ·: in 
r elation to the oihers. It is on thi~ . conccpt1on 
that international river lawt as laid down by -the 
Act of the Congress of Vienna of June 9th, 1815, 
and applied or developed by subsequent conventions, 

· is undoubtedly ba sed. P.I.c.J~ Series A ,No. 23 
a t p.27. 

In other words, the concept~on of the absolute sovevei~r~v 

of Stat~s in eubordinated by the law to the conception of 

the mutual inter-dependenco of States sharing a common 

river. There is no reason why this principle should be 
·' 

restricted only to navigation. It applies to all forms of 

user, and in the·long run con fl ict~ of interests can only 

be solved by complicated int erna tionai agreements, which 

oue.-[lt to te.ke int o c.t cc ount i:llJ. the legi tima.te interests 

In th~ Un it ed . Stat~s of hmerica the general deyelopment ' . . .. 

of w&t&r law ie not d.issi.ililar . In so far as disputes 
. .. : . 

;wise between the states of t~.f;l Union, theso fall within 

- t~c .jurisdiction of the United States Supreme Court, 

which i~ supposed to resolve s uch disput~s by application 

of international law (the states of the Union being 

r ·cgarde_d as sovereign states). Here the development of 

law by .. the Supreme Court has buen less hampered by treetv 

provisio~s than it has been in Europe. On the ether 

hand, most of the cases turn on circumstances of great 

particularity , which limits their value as precedents, 
. \ 

·except in a very general sense,·F9r this r~ason~ little 

of concrete value can be ext~acted from the decisions 

of the United Statbs Supreme Court as a gu~de in 
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ap'plying t l1e '_'gene.ral p~'inciple s to the p~9blems wit l1 

whic~ we ore . faced. 

In the Fnr 'Eost. especially sind~ : the portitioq of 

IndiCl, · new inte!'nat.ional :disputes relating to water tw.ve 
. I 

emerged. The Indio-Pakistan dispute in p~rticular hap not 
. . - . ' , . 

yet reached a sufficient. stage of c~ysta~~isat~?n to enable 

it to : be seen what legal principle~ were applied in order 
. : i , 1 

to roach u settle ....ent.• 
. .­

A sL1ilar sociological bockground :cap be found tll the 
• f , 1 ' ' .. . f 

few non-Europ(:an river treaties, e.g •. t-hose. J:>elating to 
~: 

the Vile, Congo and Niger . In the Hbsence pf .a lqcal or 

re3ional custom to the contrary oppropriate , ~q the ~iddle 

East and binding on th~ .states concerned, and subject to 
-•. I 

the terms of . any ·, inte.rnational tre~ties o~ o~her bind!~ 
. . .~ 

instruments that may b~ opplica~le, it s~ems .that the 

underlying approach . discernible 1n the d~yel~pment of 

European and American fluvial low should guid~ ~ u~ in 

ascertaining the legol principles applicable · to· Middle 

Eost rivers in general, and tho Jordan in particular. 

2. The main results of the developments of the last 

hundred years or so h~ve been to d~sprove the validity 

of various theses formerly held regarding the general 
- f • • • • •• ~ • • • • 

problem, but without substituting anythi~g ,definite iri . ' . . • ; .. 

t;-.eir place. For ~xowple, the vi&\V t .hot the 'upper 

ripari~n States might . have prcferentiQl rig~ts ogainst 
:. ' ; 

t tlC; lower rip.:,l'ian StatGs, or vice ver,~a, ~an n~~ be 

dismisst:;d entirely. rhe so<~le .iE t·rue .o( ~he : }riew that 

one type of uspr neces.:::arily is to be pr~fe r .red to some . 

otl1er type of user. On the othor .hand the prpbl.em is 

seen to be, how to find a solution whic~ will ~econcilo 

all the conflicting iptorests, nationnL and ·international: 

ond as the International Court snid in :.t ~? '. :gas sage already 

cited, this solution is to be sought . in t ·no ·: idea of "a 
··~ 
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so ..... uni ty of int e r ust" of ti1e r i parian Stntese 

3. Th1s c ~ n f usion is furt her stimulated by the variety of 

iotcrnationnl organizatiobs"de2ling with river problems. 

Far 	the different European rivGrs, various river c6mmissions 

have been established by international agreement, Similarly 

in tl1e United Stmtes, inter-state or supra-stnte" Boarda and 

Commissions have be~n establishud in or~er to ·regulate ' 

these problems. Characteristic of these treaties is that 

these boards - whose powers arc sometimes quite wide - only 

operate in the implement~ve phase of agree~ents already
• .--4 • • • 

reacl1e9..· The deve.lopment of tho modern. social t~ndencie.s 

finds expression in the growing interest displayed by 

internatiPI?..al organizations in water problems., · Of the . 
' . 

different international organizations now operating, both 

the Food and Aijricult~~~l prganization an~ ~ such a specialized 

c o ,1cE;rn us the ./orld . tilq.t .eo.t;'ologicnl Organ.iz.a,tion.' . have 

st .:H'Ced :occupying t .bo,ns.e,lv.cs with dif:(erent p.spects of water 

pPobl~··1E;. wl1ile th~ Intcrnc:ttiom;l Bank for .rtecopstruction 

nncl· Develop,JJon~, wi1ich has -so.r.eti .1JvS .been asked .to, finance 

river projects, has _ als~ taken a han~- and indeed has ·now 
-:: 

accunmlated some experience in this type of work. More 

recently, the United. Nations itscl~ has manifested intcre~t 

in international water problems. Attention is drawn to 

Resolution 533 (XVIII) adopted by the Economic and Social 
. ·.- ' 

Counc::i.L on 2 Augu~t 1954,. which envisages a. wide scr~eme of 

co-operation betwee~ the United Nations, Specialized 
·.., 

Agencies, Regional Economic Cornrnission_s and the Technical 
, ·· •• I 	 . '• : 1:,:'..• 

Assistance Board in these matters. Suggestions have been 

·• · .. . ; I ; .: -,. _·. 

Spccialized _Agency (under Articles 57 and 63 of the Charter 
. .. ' . . ' . ' . I ' . ' ,: I ~, ~·:·: ' ,. ~· . • ' ' 	 • 

of. tl1e U.pi,ted Nations) to C:<SSLl•lll.l qver-all responsibility 
• : I • • :~ · . :. . -- · : ; • ~' ,_[ •' • o"\' • • 

for all thes~ que~tions. 
_.. • I • ; _-:· . • "! o • • ' .' . ·. , 

' , ;'.' • .' ' . ::· ' ~/ .·• ; I • , · 

..':. ~ . 't:_i"' ·' ·.: f: ! . 
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4• The s oci a l t endencies, the emphasis on community 

of int e r est, a nd t he r ~ j e cti on of the separatist 

c bnE 8 4UuPc c s to which . earlier notions bas~d on . · 
in 

sovereigpty gave rise, have sti ;nulated thought/the 

dircctio~ of a gre a te r degiee of internation~l control 

ove r the uet;:; of 'Ne.ter r e eourct.s, ~his . is the obvious 

c onscquopce of the negative 16gal concl6~i6n~ · which are 

to be drawn from the experience of ·the las-t ; hudd.I'ed .Ye&rs, 

and .in, ter .n~ of practica l politics this me:;fhs 'that : 

s ensitivity over- questions of national so'vere.ignty is .not 

lik~ly to meet :with sympathetic response~ The app-lication 

of this lin·e of tl1ought to international ri'veir problems 

finds ·expre-ssion in the current phrase that alldcation ' 

of wate~ from · a given internationul river 'ha~ td ·be based 

on the principle of equitable dist-ribution.=· However, it i :::: 

to be emphasized that this conception - even though 
. ' · ·' ' :.. 

sometimes found in the decisions of the United ·states 

Supreme Cocirt - is hardly one o~ legal significance. It 

means tha t t ~ c decision on the dist~ibution of water is 

arrived a t after buluncing all t he legitimate conflicting
' 

int c resfs, politic a l, econoruic .u nd social, national and 

intE:rnation al, so a s to produce cJ. solution which is btsed 

on rough end re ~dy justide though not rie~essarily on . th~ 

b 8sis of strict law. This task is one whic~~ · though not a 

legul function, can be ~erformed by a 'court of ·lawi · but 

too illuch should not be read into t~e fact that the tinited 

States Supreme Cou~t has been . conce~ned qJite a ' lot - ~ith 

this type of problem because of the ' speciril conditions 

arising from the Federal Consti~ution~ ·! rn other parts of 

the world th~ law- .courts 
~ 

have not ' b~~n ~articula~ly. 
successful Gnd it is to be noted that''there hos been no 

case be{~re the International Co~rt and no modern 

inte~national arbitration of any importance in which the 
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Trib~nnl wn s usked to eff ect an a llocation of water; all 

tho river cas~s being c6ncern ed with the interpretation of 

~xi&ting agreements. 
~ . . 

5. The consequence is that in fact the problem is 

entirely one for political negotiationn However, certain 

legal questions which may be of assistance in such 

negoti~tions need to be kept in mind: 

· · (a) In the first place, it may be · mentioned 'that, 

obstruction in 'tC:. C: general clev t;;; lopalent of an international 

rc::;ulst.ion fop 0. is",uted wa te rs, 'tl1e ··concept of sovereignty 

~oe~ not have to be c6.• ~ro t~l y ignored~ In general the · 

concept of sovereighty . ii powerful enough to pr~vent 

outside interference in the independent c'ompete;nce · of any 

Stat~, and ~i ~uch it ' sup~lies a restrictive criterion for 

interp~etation of agr~ements iof . thi~ kind~ · But it ciay go 

furtl1er than t l1is, to influenc e the negot•iations themselves., 

In the part icu~. r aspect of non-interference in the domestic 

juri~di~tion of a State~ the concept of sovereignty 

Prevents any outs~de body or other .State from interfering 

,in any matter ·wtlict} .is not regulated .. by international , ' 

treaty. The concept of sov t:.: reignty can also l;le_ _ju~_iciously 

used to influence various det~ils of th~ agreem~ntj 

.1:-'artic~.;~lurly cs :to its i .u_ple ..,ent_at ion, and .a.lso the draf_t ing 
. . .... : . .- .1 ' • ' . '. .: . :. 

of ·u.e tree.ty itself. l'his involves. a delicate sense of , 
·: . • ' . . : • " • . ' ' • •.. . ' ·.. : 1 ;, 

value as to , w.lfE:.t .~s ap_R,ropri::::.tl"l for ·international, ·?ction 

a nd. inte::rnational ~reaty-. Fo~ e;xarpple 1 it might. b~ _ agr,7ed 

that t~~ avnilnble waters should be divided between the 
.· . . . ! • . '! . 

States concerned in certain· agreed pro.PoPt.iOit$o That. would 

be app~opriate for international treatye On the other hand 
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it shou ld bo .•1nde clec::r, both in negotiations. a.Qd in t~ta 

ngrGt.]f•,cllt , that how tl1osc; States use the water allocated 

to them, and more p~rticularly where t~cy use it, is nat 

an appropriate matter for 
. 

international action provided 
. . f 

of course that there is no ~uestion of pollution involved 
~ I ' 

or other" interference with the agreed rights of other States, 

such as a fundamental change in the chemical constitutipn 

of the water made available to the down-stream States. 

Again~ the conception of sovereign equality con be used 

as an argumen~ ~or insisting that the ~ontrol machinery 
be 

should ·fairly/divided among all the participating Stata,:;.• 

Experience with the U.N. observers illustrates 

importance of arranging this type of matter a priori and 

not leaving it to ad hoc settlement from ti013 to time and 

in th~ h~at of the ~oment. fhis refers particularly to , 

the physical ~ocation of the w~ter~masters (see para. 6 

b~low), their checking officials, and the access of tho 

partil.Js to t~1em. 

(b) It is import 2.nt to be precise abaut the parties 

to any proposed arrangement and to . ~elimit clearly the 
. . 

role of third p~wers or international ~rg~nt~ritions . b~th 

in ~he negotiating stage and in the ..implementotiv~ stage. 

Thi~d power intervention in the ~ordan guestion ' is today 

an accepted fact. On the one hand, all the States 

concerned have been engaged upon neg~ti~tions through the 

intermediary .of represe~tative of fresid~nt Ei~~nhowe~. 

Furth~rmore, the three States directly concerned with the 
. . ·' , .. 

Jordan-Yarmuk complex,Israel, Jordan .and Syria - had in some 

form or other invoked the jurisdiction or the Security 

Council . si:nce 195.1. 

•. I 

In so fc1r as th~ Security Council is concerned, as the 

9/. 
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nside the question of its powers and com~etenc e s fpr this 


u1nt ter . However , in s o fc.r us concerns Mr, Johnston, the 


position · is not so si.r.~lc. ·...:u r representatives should 


Ct lwnys ke8.9 clc: c:rly . in .nind tr.(:; distinction between 

,. ! I 

ne;goti·ating VJi th l1i.n GOd OC:f30tiuting through him, Qfld in.. 

the ~atter evE:nt s[1ouh~ tPy to keep .clear the prec~se capacity 
' 

in which he is Doting, i.e. by using his good offioes, 

acting as conciliator, etc. fh0 difficulties Qf .negotiations 

witl1 or t _hrou8h Mr• J .ohnston, and their ••twilight" 

atmosphere provoke +h~ question, whether . it would . not be . 

rnore a c'l_van·t ~l~J ous ~o investigate the ·possibility of' using 

30me other international body such as the International 

Bank as the catalyst. 

6. One . of -the unsolved problems of the international 

regulation of water diversions is that Df actual controle 

The fundtion of control is td prevent future disptit~s~ More 

precisely, the o~ject of the control is to ensure that the 

wat~~ is in f act divided in the proportions agreed upon, 

a nd that its user confor ~s to t he conditjons agre~d upon~ 

In so f a r a s the first aspect is concerned, it is . 

unde rstood that there is in existence a device known a~ a 

• 
11 watt;r-master 11 As I und.erst.<H1d .it, .a wa'ter-master .cc;msists 

of some mecl1anical loc l< or anuge through which the .wa cer 

has to pass at the point of rl ivcreion and. which records 

+.he quantity of water actually paising. This device. is
' . '· . . 

c he cked from ti~e. to time by an official, It is 

significant that ~essrs .Sevette and Kopelmanas, ~ho are 

the two experts on Europ_ean water law~ ,ore unable to furnish 

any information whatsoever as to how t~1s device works and 

how the quanti ties of water sre controlled.: This· leads me 
. . I . , . 

to t~ink that there are no iniernational· preced~~t~ 

whatsoever . for _ t~is, type of international control and that, 
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if water-musters are in use, they are confin8d to Qprtnin 

limited areas in the United States. However, the absence 
. . . .. 

of olear international guidence is not a serious ob~tacle 

to their introduction here if that should be agreed upon, 

and the problem of drafting appropriate provisions will 

present no insuperable probletns provided there is clarity 

on t!le; essential questions of 1·rinciple that arise. · 

,.owevcr, let it be t: _: nph~zisecl that th~ 'question whether t \: 

agre e to this type of control, and the lengths to which it 

ie to : o, is & ~ urely politicol one. There are~ of ciourse, 

.uany le:;c: l ac1v:_nta£;es in h.:..ving a fairly clearly defined 

s ystew of control, particul.':lrJ.y where ·the main elemept is 

a mechanical device. However, before it is possible to 

reach any further conclusions, and more particularly before 

it is poseible to prepare any ~oncrete suggestioDa,it fs 
. , more . . . .. . 

necessary to know/about · it, and about the attitude in ' ' 
-pri nci'ple of tl1e Government. The following ·questions in 

particular require an answer: 

(i) 	What is the f recise mechanical device and where 

is it to be situated? 

(ii) 	What is the frequency at which the gauges are to 

be read? 

(iii) 	Who is responsible (a)for maintaining in worki?g 

order, and (b)for reudine, the gauges? 

(iv) 	What is the com)etenc~ of the gauge-reading 
. 	 . ' 

aut~ority vis-~-vis the governments concerned, 

in the event of a discrG~ancy between the water 

flowing throuah the ~augean~ the : ~uantity 

agreed upon? 

(v) 	What rights ·of access to t~e water-masters do 

the States directly concerned possess? 

(vi) 	What guavantees are (a)required (b)conoeded ., 

against possible tamperine by unauthorized 

'. ' 



" 
pu·sons . wi t h _tlle ~.u ug~.;tj? 

7~ In addition to con~rol of qunnttties, which is the 

p rimary function of the vvuter-:-master, there is also likely 

t o a rise the question of control of S&linity. ('That is the 

vray Jordan put ·tho question to the Security Council in 

1951). If agreement is not reached as to the permissible 

c ~wnGe in the chemical composition of the water downstream, 

'below Lake Kinnereth~ then a potential cause of disputo in 

the future will exist. I have no information as to the 

Rcientific methods of testing the degree of salinity in a 

fl ov1ing stream e.nd therefore a,n unable to compare thenl with 

elucir:ic. tion. 

8. The pr~ sen t Opinion is based on lhe a ssumption that 
.'. ~ 

the wa t e rs of the Jordan-Yarmuk compl ux are to be divided 

&nd allocated for primarily agricultural purposes, and 

secondarily for hydro-electric purposes~ It is understood 

that even if the planned hydro-electric station is to be 

e rected, it will not involve any question of water on 

pollution, except to the extent that the extraction of a 

certain quantity of water by the projscted hydro-electric 

works may induce a change in the chemical composition of 
. . 

t he water downstream. That will obviOUtily have to be part 

Jf the agreement. Tho presen~ Jpinion does not deal, 

the~ufore, with any o~bqr ~uestions of fluvial law that 

,,i ~ -t S.i'ise. ~1 owever, it is f.'O:iniBd out that if tt1.e basis 

of Gn ugr~ed diversion of water is thot the water is to 

be used fri~o rily for a~ricultural purposes, it would be 

diff icult in later years to use that same water for 
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· then 
in ustri c.: l purpos ~. s~ At lc:;~2t it would/be arguable that 

sue;) ueer would be in broach of faith. 

Shabtai Rosenne 

. . Legal Adviser . 
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