NEW YORK UNIVERSITY CONFERENCE

The following resolutions were adopted :—

(1) THE USES OF THE WATERS OF INTERNATICNAL RIVERS

The 48th Conference of the International Law Association held
at New York in September, 1958, adopts the Report of the Commit-
tce on the Uses of the Waters of International Rivers, dated Septem-
ber 6th, 1958, consisting of certain Heads of Unanimous Agreement,

four Agreed Principles of International Law, and ten Agreed Recom-
mendations (as set out below).

Heals of Unanimous Agreement

It is agreed that our immediate purpose is to put forward
some principles and some recommendations on which “there is

unanimous agreement.

It is agreed that there are rules of conventional and customary
international law governing the uses of waters of drainage basins
that are within the territories of two or more States.

It is agreed that there may be issues not adequately covered
by recognised rules of international law and also that there are rules
as to which there exist differences as to their meaning.

As used in this statement, a drainage basin is an area within
the territories of two or more States in which all the streams of
flowing surface water, both natural and artificial, drain a common
watershed terminating in a common outlet or common outlets either
to the sea or to a lake or to some inland place from which there is
no apparent outlet to a sea.

Statement of Some Principles of International Law governing,
and Recommendations respecting, the Uses of the Waters of
Drainage Basins within the Territories of two or more States,

as to which the Members of the Committee present at the
New York Conference have reached unanimous agreement.

Agreed Principles of International Law
1. A system of rivers and lakes in a drainage basin should be
treated as an integrated whole (and not piece-meal).

(viii)

RESOLUTIONS ix

Comment : Until now international law has for the most part
been concerned with surface waters although there are some pre-
cedents having to do with underground waters. It may be necessary
to consider the interdependence of all hydrological and demographic
features of a drainage basin.

2. Except as otherwise provided by treaty or other instru-
ments or customs binding upon the parties, each co-riparian State
is entitled to a reasonable and equitable share in the beneficial
uses of the waters of the drainage basin. What amounts to a reason-
able and equitable share is a question to be determined in the light
of all the relevant factors in each particular case.

3. Co-riparian States are under a duty to respect the legal
rights of each co-riparian State in the drainage basin.

4. The duty of a riparian State to respect the legal rights of a
co-riparian State includes the duty to prevent others, for whose acts
it is responsible under international law, from violating the legal
rights of the other co-riparian States.

Agreed Recommendations

1. Co-riparian States should refrain from unilateral acts or
omissions that affect adversely the legal rights of a co-riparian State
in the drainage basin so long as such co-riparian State is willing to
resolve differences as to their legal rights within a reasonable time
by consultation. In the eventuality of a failure of these consulta-
tions to produce agreement within a reasonable time, the parties
should seek a solution in accordance with the principles and pro-
cedures (other than consultation) set out in the Charter of the
United Nations and the procedures envisaged in Article 33 thereof.

2. The action of the United Nations and its specialised agencies
looking towards the assembling, exchange and dissemination of
information concerning drainage basins is welcomed, and the hope is
expressed that this work will be undertaken with the addition of
the assembling, exchange and dissemination of legal information.

3. Co-riparian States should make available to the appro-
priate agencies of the United Nations and to one another hydrological,
meteorological and economic information, particularly as to stream-
flow, quantity and quality of water, rain and snow fall, water tables
and underground water movements.

4. Riparian States should by agreement constitute permanent
or ad hoc agencies for the continuous study of all problems arising
out of the use, administration and control of the waters of drainage
basins. These agencies should be instructed to submit reports upon
all matters within their competence to the appropriate authorities of
the riparian States.

5. Since priorities in the kinds of uses of waters may differ
from basin to basin and from one part of a basin to another, in case
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of differences as to the proper order of priority, the advice of techni-
cal experts should be sought.

6. The appropriate authorities of the co-riparian States should
endeavour to resolve by agreement all matters concerning which
recommendations are made by technical agencies.

7. In view of the variety of conditions of climate, hydro-
logical facts, demographic and economic conditions in the various
drainage basins, and the varieties of possible uses and needs for
water, it is observed that regional agreements may serve the needs
of riparian States and communities in many situations and it is
recommended that every effort should be made to reach agree-
ments on a regional basis.

8. Co-riparians should take immediate action to prevent
further pollution and should study and put into effect all practicable
means of reducing to a less harmful degree present uses which lead
to pollution.

9. Tt is desirable that there be further study of the hydro-
logical, engineering, economic and legal matters bearing on the
prospective operation of the existing and desired rules of interna-
tional law relating to the uses of the waters of a drainage basin.

10. Funds should be sought from foundations likely to be
interested in this subject, and it should be considered how, and to
what extent, the work can be carried further in harmony with the
similar work of the Institut de Droit International and of the Inter-
American Bar Association.

(2) RECIPROCAL ENFORCEMENT OF FOREIGN JUDGMENTS

Resolution I

The 48th Conference of the International Law Association, held
at New York University, thanks the Committee on Reciprocal
Enforcement of Foreign Judgments for the work it has hitherto
accomplished and resolves that the Committee continue its work,
having as its aim the drafting of a Convention and model legisla-
tion both mainly based upon the principles stated in Appendix A of
the Report with due regard to the views expressed at this Conference
and in the French Report.

Resolution I1

The 48th Conference of the International Law Association,
held at New York University, approves without further reference
to the Committee on Reciprocal Enforcement of Foreign Judgments
the principle that recognition and enforcement of foreign judgments
ought not to depend upon reciprocity.

RESOLUTIONS xi
(3) NATIONALIZATION

The 48th Conference of the International Law Association held
at New York, 1958, having discussed at two sessions the First Re-
port on Nationalization prepared by the Rapporteur of the National-
ization Committee, Dr. Ignaz Seidl-Hohenveldern, which comprises a
collection of the views of members and the views of the Rapporteur,

1. Expresses its thanks to the Rapporteur General and the members
of the Nationalization Committee ; and

2. Declares that the principles of international law establishing the
sanctity of a State’s undertakings and respect for the acquired
rights of aliens require

(i) that, when a State takes the property of aliens, it must,
among other things :

(a) show that the taking is necessitated by some

dominating public purpose, and
(b)) make payment of such full compensation to the
alien thereby affected as may be determined by
agreement between the State and the alien or, in
the event of dispute, by an international authority
possessing competence or jurisdiction in the matter;

an
(ii) that the parties to a contract between a State and an
alien are bound to perform their undertakings in good
faith. Failure of performance by either party will subject
the party in default to appropriate remedies.

3. Recognises that this subject requires a thoughtful and informed
study, including the continued examination of questions of
public and private international law ;

4 Requests the Nationalization Committee to continue its study
and to issue reports to the Branches; and to submit and
circulate to the Association not later than three months before
its next Conference a second report, taking into account and
reporting the comments, if any, of the various national Branches.

(4) AIR LAW

Resolution 1
CRIMES ON AIRCRAFT

The 48th Conference of the International Law Association
requests the Full Council of the Association to direct the Honorary
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WEDNESDAY, SEPTEMBER 3rd, 1958,
at 9.30 a.m.
Chairman ; Tae RicaT HON. SR Patrick Spens, K.B.E., Q.C.

ProFESsOR ARNOLD W. KNAUTH (Rapporteur) : The first
impetus to our Association in the matter of the law on the uses of
the waters of international rivers was given by Dr. Clyde Eagleton
at Edinburgh in 1954.

There was immediate and lively interest which resulted in a first
report at Dubrovnik in 1956, presented by Dr. Eagleton himself.
From this there finally emerged a set of 8 texts which were accepted
at the reconvened General Session. These texts are known as the
« Dubrovnik principles "’ and are familiar to you.

The Dubrovnik story is told in the blue-covered booklet *“ Prin-
ciples of Law Governing the Uses of International Rivers.” :

“ Decides to continue the Committee on an enlarged basis and
authorises it to re-examine these principles and to widen the
scope of its work so as to cover all inland waters of international
concern including artificial waterways, whether or not serving
maritime navigation, and to cover all uses, including navigation,
and to formulate rules of international law and to report thereon
for the consideration of the next Conference of the International
Law Association.

Requests the Chairman, in consultation with the Executive
Council and the respective Branches, to appoint to the Com-
mittee additional members of the Association expert in this
field of enquiry with adequate representation from countries
which show an interest in this matter.

Suggests that financial assistance be sought from the Branches
or other sources dedicated to the advancement of international
law and the peaceful settlement of international disputes on a
just basis so as to make it possible for the Committee, or
sections thereof, to meet as frequently as required ; to maintain

(28)
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a research staff and secretariat ; to collect and publish awards,
treaties and other evidences of general practice accepted as law
and material manifesting general principles of law ; and other-
wise to facilitate prompt and effective work by the Committee.

Requests the Committee to issue interim reports to the Branches;
to invite and consider their comments and the comments of
others interested in the matter ; and to submit and circulate to
the Association not later than three months before the next
Conference of the Association its report together with the
comments of the various national Branches.”

The Institut de Droit International also went to work and
named as its Chairman Dr. Andrassy of Yugoslavia, who has pro-
duced excellent materials. Yugoslavia is especially rich in bilateral
agreements with its many neighbours : Italy, Austria, Hungary,
Roumania, Bulgaria, Greece and Albania.

" Subsequently, Dr. Eagleton obtained a grant, enlarged the
Committee and called a meeting at Geneva in October 1957. To that
meeting came Messrs. Sevette, H. A. Smith and Dr. Manner. It was
decided at Geneva :

1—To leave aside the question of inter-ocean canals ;

2 To emphasize water uses other than navigation ; and

3__To deal with drainage basins as a whole rather than limiting
the scope of study to rivers themselves.

Dr. Eagleton continued actively with his work until the end of
January 1958, when his untimely death left our work leaderless,
there being no * Vice President »’ {o carry on his work.

In this situation, the Executive Committee of the American
Branch asked me to carry on Dr. Eagleton’s work, and the Executive
Council in London passed the necessary resolution.

"1 examined Dr. Eagleton’s drafts and voluminous correspond-
ence, from which it was evident that many points were still under
debate in his mind: (1) The essential definitions were not yet
elaborated ; (2) Many statements were grouped into pairs and
threes. I determined to cut these apart so that you could see each
proposition separately.

From my work I could see that it was essential to hold a
Committee meeting, which we did in May 1958 at The Hague. At
this meeting many of us enjoyed the wonderful hospitality of the
Peace Palace. Mr. Andrassy attended, to our great benefit.

I was soon convinced that there are at least two importantly
divergent viewpoints. While many propositions had unanimous
support, some vital propositions are matters of deep division. The
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second report which I presented, therefore, states several alternative
texts. .

During the last week, the Committee has been meeting in New
York since Sunday and has worked with remarkable devotion. It is
evident that the law of the uses of the waters of river basins is a
matter of deep concern in all the continents. As population and
industry increase, the demand for water also increases. Water is
essential to life, food, industry and transportation. We have here a
universal physical subject of life and survival, a cause of deep-
seated emotions and conflicts to which the rule of law must be
applied in the interests of peaceful relations and orderly purposes.

The result of the Committee’s meetings on Sunday, Monday and
Tuesday is a mimeographed text stating what could be unanimously
agreed upon. This is, surprisingly and happily, quite a long text.
It is encouraging that there was no one who said “ NO " to these
propositions which I am about to lay before you. They might be
called the New York Unanimous Minima.

Please understand, if even one man said “ No”, the proposition,
word or phrase in a sentence was eliminated from the New York
Unanimous Minima, of the Committee.

I now present, as Rapporteur of this Committee, this Com-
mittee’s New York Unanimous Minima, to discover whether they
are also the New York Unanimous Minima of the membership here
assembled. If so, we can go on to look at the ideas as to which there
are revealed differences of view.

Some differences are smaller minority views; some of larger
minorities. But the size of the group is not the point. The test of the
validity of the idea is present or future law.

There is a remarkable freshness in this subject. Before 1914, the
international affairs of the world were in the hands of about ten
empires and some twenty-five republics and kingdoms. International
rivers and basins matters were settled by a handful of chancelleries
and other staffs. This situation changed greatly after 1919. Many
new and mostly smaller nations then sprang into life, self-determina-
tion was the slogan of this period, the League of Nations numbered
over 50 members.

The situation changed again after 1945, after the Second World
War. The United Nations now numbers 85 nations and it is easy to
count 6 existing nations which are not members — and maybe there
are even more.

Thus, one can see that the problem of state boundaries cutting
across river basins and waters is multiplied threefold since the days
before the First World War. These new nations do not have the
traditions of diplomacy developed over centuries in the older
chancelleries of London, Paris, Vienna, etc. They are not bound by
those traditions of international law which had been developed for
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centuries and are more apt to take unilateral action to assert their
newly found sovereignty.

Thus it can be seen that our subject is of great importance today,
and the establishment of principles of law in this field will contribute
greatly to the development of world peace.

Tt is with these sentiments that we proceed.

ProFESSOR MAXWELL CoHEN (Canada): There is a fundamental
divergence in the interests of the upstream and downstream States.
In the past there had been a time factor in favour of the downstream
State, but this is now shifting.

Mr. A. W. Wircox (United States): While I have not had
opportunity to poll the American Branch committee since the interim
report became available this morning, I feel sure that I can speak for

our committee in urging the Association to adopt this report as it

_stands or as it may be amplified in certain respects. There are two
. suggested additions of which I wish to speak briefly. I should like to

propose the addition of the substance of principles III and V of the
statement of the American Branch committee, which appear on
pages XI and XIT of the red book. I hold no brief for the particular
wording that our committee has proposed, but I do wish to urge
consideration by the International Committee and by the Associa-

- tion of the substance of these proposals.

Principle 4 of the interim report deals with the same subject
matter as our proposed principle II. The first sentence reads:
“ Co-riparians are under a duty to refrain from unilateral acts or
omissions that may affect adversely the legal rights of co-riparian
States in the drainage basin.” .

This sentence, taken by itself, might lead to the same sort of
impasse as some of the earlier statements which forbade changes in
a river system without the consent of co-riparians. Perhaps it is
implicit from the sentences which follow that this inhibition applies
only so long as the co-riparians are willing to proceed, promptly and
in good faith, with negotiation and the other means of peaceful
adjustment envisaged by the Charter of the United Nations. I

~should prefer, however, to see this qualification made explicit, as is

done in our committee draft, and I would therefore urge a change in
the language of principle 4 to accomplish this.

The other point I wish to mention has to do with the inter-
change of technical information among co-riparians. It is difficult to
formulate a requirement of such interchange as a principle of law
without overstepping the bounds, but there are situations in which
the admitted rights of a riparian can be frustrated by failure to make
available to it information of this sort. It may be impossible even to
determine its rights, let alone to enforce them, without such technical
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data. I should hope that the International Committee might be able
to find some form of wording which would recognize that in some
circumstances an obligation to make information to a co-riparian is
a necessary incident of the mutuality of substantive obligation which
the interim report has recognized.

With these two possible additions, I hope that the interim
report may be approved by the Association.

Dr. Bin CHENG (United Kingdom) : I think the learned Chair-
man and Rapporteur is certainly right in extending the scope of the
work of the Committee to the rsver system as such, rather than limiting
it to the navigable waters of such systems. This is especially so since
the work of the Committee is not intended to cover the law of naviga-
tion, but the law of the economic uses of binational or multinational
rivers. But if I, who have come from both extremities of the Old
World, may be permitted to say so, I am occasionally a little over-
whelmed by the desire I have witnessed in the New World and in
some of the previous speeches to redraw the face of the entire map.
For my part, I shall limit myself to a few more timid and down-to-
earth observations.

First, a matter of terminology. The present title of the Com-
mittee does not describe its work adequately. The scope of the
Committee extends in fact to waters other than rivers, such as lakes.
Moreover, the description snternational is liable to create confusion,
particularly in the expression ‘‘ international rivers.” This
expression has already been appropriated by those concerned with the
law of navigation on such waters. It may, therefore, be more appro-
priate to call this Committee the Committee on the Uses of Plurina-
tional Waters. It is also possible to speak of ““ binational and multi-
national ”’ instead of ** plurinational.”

The use of the term “ basin ”’ is defended by the learned Chair-
man and Rapporteur on page 25 of the Report. But this term may
be too narrow in some ways and too wide in others.

It is too narrow in that it is severely qualified by what is said on
pages 3—4 of the Report, to which I will come back later.

On the other hand, it may be maintained that the concept of
“basin ” is too wide in other directions. Its use may involve en-
croachments on the rights of States unnecessary to the achievement

of the objectives of the Statement of Principles which the Committee

is trying to draw up. For instance, Section II1. 3 gives ‘* all riparian
States ” “a common interest in the beneficial uses and beneficial
control of the waters of any particular basin ”(italics added). The
word “ waters ’ in this context might well be interpreted as including
also waters not connected with any binational or multinational
system, merely by reason of their being situated in a particular basin.
This interpretation appears furthermore to be confirmed by the
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interim Report which has just been made available. Subject to what
I hope to come back to in a moment, such an extension of the scope
of the proposed regulation may be entirely beyond the present objec-
tives of the Committee.

Ttis true that what has just been said can be adjusted by defining
the word “ waters’’ as meaning only binational or multinational
waters. But this leads me to another point which, between
pq.rentheses, I hope I may make without casting any reflection on the
high value of the Report before us. The point which Iwould venture
to make is the multiplication of definitions. With the greatest respect
to the learned Chairman and Rapporteur, it appears to me that many
of the definitions are not very meaningful. Some seem superfluous.
Yet others are not definitions at all, but enunciations of substantive
rules and regulations.

After that digression, if I may come back now to the problem of
the scope of the work of the Committee, I shall explain in what way
1think that the present circumscription of the work of the Committee
is too narrow. On pages 3—4 of the Report, ‘“ drainage-basin river

.waters ’’ has been defined as follows :

““The meaning of the phrase ‘ drainage-basin river water ’
should be limited to surface water flowing in a recognizable
stream, stored in a lake, or flowing and stored in a swamp area.

““This means, correlatively, that the atmospheric sources of
water, as clouds, rain, snow, dew and the ice fields and snow-
fields, and the underground water-tables, the underground areas
of water storage and supposed lines of subterranean water flow
are not, in these texts, regarded as ‘drainage waters ' or ele-

LRkl

ments of ‘ river systems’ .

Incidentally, the word “ atmospheric’”’ might perhaps be more
suitably replaced by the expression ‘‘ natural.” But, even then, it
would appear that these limitations are unduly restrictive. They can

: easily provide loopholes whereby the purposes of the proposed State-

ment of Principles can be evaded. The effect of the word *“ drainage”
has been completely nullified.

This brings me to the questions of the exact scope and purpose
of the work of this Committee. As I have already suggested, the
name of the present Committee which, from this point of view,
constitutes its main term of reference may with advantage be changed
to “ Committee on the Uses of Binational and Multinational Waters.”
For the purpose of regulating the uses and abuses of such waters, it
would appear essential to control all the sources of such waters, even
though they may be in the form of ice or snow, on the surface of the
land or under it. This is precisely where such regulation differs from
the regulation of navigation which would be exclusively concerned
with waters on the surface. On the other hand, as long as the con-
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dition and the supply of the waters are not disturbed, there is no
reason why the proposed regulation should be concerned with any-
thing else which may happen on land. This is why earlier on I said
we should drop the expression basin, but keep strictly to the water
system.

My next and final point, which is submitted with due respect
and in all humility, is that the precise objective pursued by the
Committee is at present uncertain. Professor Cohen in his speech
has also alluded to this subject.

Now, on page 11 of the Report, it is recognised that “ by far
the largest number of problems are presented by two-State rivers,”
or what I call binational rivers. It follows from this datum that the
Committee may decide to pursue any of the following three objectives.

(1) The establishment of a complete Statute governing the uses of

binational and multinational waters in the form of a multilateral

international convention to which States can adhere. This would be
similar, for instance, to the Barcelona Statute of 1921 in regard to
International Navigable Waterways, or even something more el-
aborate than that because of the greater complexity of the problems
raised by the use of waters.

(2) ~ Multilateral framework  for bilateral agreements. ~As an
alternative to the more ambitious objective indicated above, the
Committee may decide to restrict its efforts to producing a frame-
work of what we may now call, after the General Agreement on
Tariffs and Trade, bilateral-multilateral regulation, or what is also
known as bilateral-multilateralism. Another instance of bilateral-
multilateralism is the present international regulation of scheduled
international air transport under the 1944 Chicago Convention on
International Civil Aviation. The Chicago Convention leaves
unregulated the details of bilateral exchanges of rights in respect of
scheduled international air services. It limits itself to establishing a
legal framework in which such services may be established and
regulated by bilateral agreements.

(3) Restatement of Governing Principles and Study of Treaty
Standards. A yet more limited objective can be divided into two

arts.

¥ (a) Restatement of the Governing Principles. On page 12
of the Report, it is recognised that, in the absence of specific and
relevant treaties, the uses of binational and multinational waters
will be governed by rules of international customary law and the
general principles of law recognised by civilised nations. The learned
Chairman and Rapporteur rightly points to the obscurity of the law
in this regard.

It would appear that a restatement of the relevant rules of this
unwritten law presents an eminently suitable task for an organisa-
tion like the International Law Association. The aim will be to
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ascertain, systematise and formulate the existing rules i
national customary law and the general principles gof lave;f gg{fe;?lair
the uses of binational and multinational waters. ‘In this connexiong
it would appear, for instance, that notwithstanding opinions to the
contrary, the principle of good faith, a general principle of law
(cf. Cheng, General Principles of Law as Applied by International Courts
f;lzél Trzbunaés' (London, 1953), Part II) which has been received into
the (():S?;Elsr% Olslzernatmnal law, may yet have a great deal of relevance
__ (b)  Study of Treaty Standards. The second li i
limited objective would be the study of relevant in’tellfggt(i)(frgll iﬁ::z ;
practice. I am glad to see that the Chairman and Rapporteur alsz
regards this as one of the main tasks of the Committee, and to find
among the documents distributed this morning what apf)ears to be a
mostImterela(siu?lg paper by Professor Cano.

would, however, like to say a word on what has b i
page 13 of the Report ; for it may give rise to some di?fi?esnaégs 001}
opinion. On the one hand, it is easy to agree with the proposition
that “treaties can be adduced, not only as binding upon their
signatories [the term “ parties ”’ may perhaps be more precise]
but as evidence of the practice of States.” In this sense, this state-
ment is a truism. On the other hand, this statement, cannot be
accepted as saying that treaties can, therefore, be “adduced as
evidence of the existence of a rule or principle of customary law,”
‘tnc’)ltthm}:t furtile.r qualiéicf?tions. It would be even more quest}i’bnab,le

ry to explain any differences of opinion in thi '

to di¥ergencies in p%)’litical ideology. pinion fn this regard by reference

reaties can be adduced as the opinion of Stat is-
tence and contents of rules of internzl)tional custon?aslra}‘rs lt:wﬂ:;raﬂemtso
the extent that they have either been concluded in order to res}’;ate
or codify what States consider to be the existing rules of international

:customary law, or when the parties expressly make clear what they

regard to be the present state of international customa 1 i
I aw wh
(ti}é;}é s&-‘:ek to lxln(zglfyﬂll)y means of the treaty. In ot}I;Zr Wordslcilz
nds on whether treaties i i ,
v ering e treaties in question are declaratory or con-
Subject to the above qualification, it may b i
( , e said that
systematic study of the relevant treaty practicz may serve il)neﬂ(l)i
more of ;‘.he following three functions : ’
i) Exemplary. The most obvious function of a
. 8 . n h
study would be their use as guides by States called upon ¥o Sf]:;e
similar problems in bilateral regulation by means of treaties.

(ii) Clarificatory. Such systematic studies may also have the
results of encouraging settlements of any such problems. Very often
States may be reluctant to seek a settlement because they are not
sure of the best procedure in doing so. Rather than having a bad



36 INTERNATIONAL Law ASSOCIATION

S ot they sometimes suffer no settlement. By systematising
ZEstgrederds gnd patterns of past and existing regulations and by
analysing the function and implication of such Procedures 1{){} reglill?—
tion so that they are fully understood, such studies may we d'illv?ch e
effect of encouraging States to commit themselves more reacily an

S lid Such systematic studies
. Unifying and Consolidating. Suc system
may algél)have th}o; efgfect of gradually unifying the practice of Stfa'ga‘s
in their treaty regulation of problems arising from the uses }?il _1;
national or multinational waters. Such uniform practice, while 1
would not be evidence of an existing rule of international fcust?imalliy
law, as pointed out above, may, however, have the effect o .gra.f %a y
con,solidating into a rule of int.ernatmnal customary law 5p ut ﬁlreé
Many existing rules of international customary law, 1nc1uf1ng 0s
on the international minimum standard in the treatment of ore;gl_lersl,
have their ancestry in treaties (c.f. Schwarzenberger, Internaiion:

Law (London, 1957) ). - o Chalsmants
Finally, it only remains for me to support the i
motiorllnas };o the'deysirability of finding funds to further the above}
mentioned researches (p- 13), both as regards the restafcemerélt 0f
existing governing principles and in respect of the systematic study ©

patterns and standards in existing treaty practice.

N G. LayLiN (United States) : I wish to pay tribute to
the nl\llf:}:ﬁ(gl'c;rﬂof Clyde Eagléton. The services that he rendered to éhe
rogress of the work of this Committee continued up to the ;zlgr}(r: _a;i
of his death. His contributions to the further progress of this fo}r:}
mittee’s work did not stop with his death, The memory Pt is
devotion and his practical idealism has continued to a§51§t us
toward achieving our goal. It has contributed to the unanimity in
ow before you.
e r?%s(r)irsglnalso to pay}icribute to our Cha.irmap-Rapporteur, I;ro({e.s-
sor Arnold Knauth. I was 2 witness to the difficult task heh.a t111n
taking up the reins, but thla;rﬁ{s Ebo his er}eiggrn :.éld leadership the
mittee’s work has been main :
o IOfW?SIﬁ g{)sr: to pay tribute to my friend from Canada, Professor
Maxwell Cohen. Itis largely owing to his initiative and 'persEg.swe-
ness that our Committee has been able to come here Wlth 'il 1: ;11:1;
animously agreed-to minimum statement. You appreciate ;c a k- 1h
statement does not purport to cover the whole area as 9‘: \/ l(;,s
unanimity may be achieved. The report covers only those th ir}rllsM :
to which we have had time thus far to express agr.eemen{i 1 : ur'
Cohen’s continuing leadership and that of our Chairman-Rapporte i
I hope that we may, at this Conference, report agreement over

even larger area.
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I wish to pay tribute also to my friendly opponent, Dr. Berber.
He came on this Committee at my suggestion. He is legal adviser
to a country that is having a water dispute with a country to which
I am legal adviser. But I was sure that in our Committee he would
act as a scholar. This he has done ; and this I have tried to do.

At the meeting of the Committee held in Geneva last October,
we had the benefit of the participation of Judge Bagge and Professor
H. A. Smith. Professor Smith, you will recall, is the author of the
leading work on this subject and might be called the father of inter-
national waters. Both Judge Bagge and H. A. Smith stressed the
importance of procedural arrangements in the avoidance or settling
of international river disputes. This, it was felt, should have as much
attention from the Committee as the substantive law.

In this connection I was struck by one of the statements by the
Attorney General in his opening address to this conference. He said :

“Tt is important too to bear in mind that the mere fact a
court is open for dealing with disputes and that the parties may
be compelled to appear before it, is often enough to spur parties
into settling their differences amicably out of court.”

It is certainly true that when parties know that their con-
tentions, if not resolved by agreement, must go before a court for
determination, they will be much more likely to be reasonable and
accommodate themselves to one another. A fair settlement, they

. feel, is better than running the risk of losing more through third-

party determination.

The existence of a compulsory arbitration treaty between the
United States and Mexico was an important factor in inducing a fair
solution of our water disputes with Mexico by agreement.

In 2 similar manner, the knowledge on the part of your Com-
mittee that it must submit its views for the judgment of this Con-
ference has contributed in a large measure to the success of the
efforts that have produced this Interim Report with its minimum

¢ statement of law and recommendations that nevertheless has been

unanimously agreed to by the members of the Committee present at
this Conference.

Mg. S. M. Sikrr (India) :- I would first like to say something

“about the Interim Report of the Rivers Committee. It was at the

Geneva meeting in October last that the idea of the integrated de-
velopment of a river basin was, at the instance of the late Professor
Eagleton, mooted and adopted. This is a significant advance on the
Dubrovnik principles. The members of the Committee felt that
existing law was not in line with the great advances that had taken
place in engineering. The engineers ought to be enabled to get the
most out of the water resources of a river basin. I must say that I am
still of the opinion that strictly speaking the Harmon Doctrine is still
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and my opinion is reinforced by the material collected in the

ggg’k writte¥1 bg Major Bloomfield of the Canadian Branch. But, as

inted out by Mr. Cohen this morning, our task is not only to
develop law but to make the relations of States more viable, and
accordingly, as a member of the LL.A., I am willing to assent to this
principle. If neighbouring States enter into a joint venture of de-
veloping the resources of a water basin it is inevitable that they will
come nearer to each other. . .

The second advance on Dubrovnik is that the principles have
been made more flexible. The great contribution, if I may say so,
that Professor Knauth has made to the work of the Committee, 1s
that at the Hague meeting in March he shook us out of the grooves
into which we were getting. He pointed out the great differences
between the historical and economic background of various river
basins and he stressed the point that the Dubrovnik principles were
too rigid. The Committee has drafted the articles in the light of the
above ideas and I commend the acceptance of these to you. )

Coming now to the actual draft, I wish to point out that Article
4 was arrived at as a compromise late last night at the Committee
Meeting. We had agreed to the other articles and the members felt
that it would be a pity to spoil unanimity of the draft. The Com-
mittee had four drafts before it and Article 4 was accepted as a com-
promise. Unfortunately, after the meeting was over we were in-
formed that a different version of Article 4 — a version which had
been rejected by the Committee — would be 1ptroduced at the
Conference by an associate of Mr. Laylin. At this, some members
withdrew their assent and consequently Article 4 should not be

treated as an agreed recommendation. This morning Mr. Wilcox has.

already said that he would introduce an amendment to Article 4 in
is respect. .
this {\/Ir?wLaylin has suggested this morning that the draft needs
improvement and he would have compulsory arbitration and com-
pulsory jurisdiction of the International Court of Justice. This is,
in my opinion, a very wide subject. It has been pending before the
General Assembly for some time and at the Conference on the Law
of the Sea at Geneva, compulsory arbitration was m@trogiuced as a
quid pro quo for enabling States to give up some of their rights. The
States were not willing to give up their rights in fisheries unless they
were assured of a.quick decision of their complaints. This has no
relevance to our subject. Moreover, river‘ disputes, as has been
pointed out by the Supreme Court of the United States, are not a fit
subject for the Courts. Our aim should be to encourage States to
enter into agreements and the articles have been drafted keeping that
1n VI%V:': Cheng has pointed out the need for considering in detail all
the relevant unwritten laws of International Law. For this purpose a
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great deal of research work is necessary. The late Professor Eagleton
had started collecting material — historical, physical and economic
— and he had promised to circulate it by the end of February. But
unfortunately his untimely death stopped the progress of the work
of the Committee in this respect. You cannot spell out customary
rules of International Law unless all the basic material is first col-
lected. For this purpose the Committee has already asked for funds
and further research. '

Mg. L. M. BLoomrIELD, Q.C. (Canada) : Mr. Sikri stated that
the American draft had been considered by the Rivers Committee
and had been rejected. In fact part of the American draft had been
incorporated in the Interim Report of the Committee which was
presented this morning in discussion.

As a member of the Committee, I confirm Mr. Sikri’s statement
that the Interim Report had been agreed upon unanimously by all
members present at the meeting the previous evening, on the under-
.standing that no further amendments would be introduced by, or on
behalf of, members of the Committee, and that, while amendments
from the floor were certainly desirable, the fact that an amendment
had been proposed this morning which the Committee had been
advised last night would not be presented, changed the situation to
the extent that the unanimous consent of the Committee to the
Interim Report could, therefore, not be extended to Article 4, which

‘was the subject of the amendment.

I wish to stress the importance of regional agreements and
treaty practice between riparians, which have enabled Canadian-
American boundary waters problems to be peacefully and success-
fully resolved for almost half a century through the intermediary of
the International Joint Commission.

I wish to remind the Conference that Professor Knauth has
stressed the importance of further study on the subject of Interna-

. tional Rivers being most necessary. I should therefore like to call for

research funds in order to enable full time scholars to be put to the
task of determining just what the law on the subject of International
Rivers really was.

Dr. K. KrisaNA Rao (India) : I was a member of the Sub-
Committee of the ILA Committee on ‘ International Rivers’, which
recommended a text to the full Committee. The full Committee
agreed to the text in a spirit of compromise. In that spirit and in
good faith, I agreed to the compromise text although I had intro-
duced my own text. Every member of the Committee, including Mr.
Laylin was a party to the compromise text. Now Mr. Laylin made a
new proposal, contrary to the agreed text, thus violating the spirit
of good faith in which the compromise text was recommended. In
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iocht of this, I feel free to introduce my own arngndmer}ts to the
f:g?nlgomise text, and as a first step in this direction, I 1ntendt}tlo
introduce an amendment to transfer the pres‘?nt Article 4 from the
heading “ Principles of Law " to the heading Recommendatéoni o
Further, the pacific means enumerated in Chapter VI. are, un éer e
Charter, merely recommendations .’ to the Member Statgs.A onse-
quently, we should follow the same in our text also. If this slsocgi-
tion were to make recommendations to governments not a drez;1 ){
covered by the provisions of the Charter, it should be assure tt}?
the recommendations would obtain geperal acceptance from the
States concerned. The present proposal is not of that kind.

In regard to the proposal by Mr. Laylin and Mr. Wilcox c':)n}
cerning compulsory adjudication by the'World Court, the c?ln%ep ] l?e
compulsory adjudication of all legal disputes was rejecte Yd'
San Francisco Conference in 1945. Instead, Artlcle 36(3) providing
for optional jurisdiction was adopted at that time. _Tl}e ”deterr.mtna:
tion ”’ by the State of “ matters of domestic jurisdiction Wais mt_ro
duced in 1946 by the Unites States Government in its de(; arlatllfltlt
under Article 36(2) of the Statute. There are many who fee ; af
such a reservation was contrary to the provisions of the Stahll e 3
the World Court. The United States Attorney-General had dec arﬁ >
only yesterday, that the United States was re-exammlngd tt }?
exception. Consequently, States are making progress towar If t;
acceptance of the jurisdiction of the Court in relation to a numt . erlo
legal problems. If 2 particular State desires that a p:itrd%c?‘ ar
category of disputes should fall under the compulsory jurisd éc '1(1)111
of the World Court, Article 36(1) and 36(2) of the Statute provi 1?1 be
machinery for such action by the individual states. It wou h_e
premature for this Association to make a recommendation in tt 1:5
regard. If they do, such a recommendation would go the waLIyt e
principles proposed by the énstitut de Droit International on Inter-

i jvers in 1911 had gone. ) )
natlolnﬁlnlr?nz objection if thg Association desires to start a new item
concerning * adjudication of all legal disputes by the World Courtt.)
That would be the proper item under which this question rpa.yt e
considered. Water disputes cannot be isolated from other dls%)u es
which deal with peace, security and the right of individua da"cr111
collective self-defence of the members of the United Nations 331. e
legality of the exercise of such right. I would be prepared t% tlscrﬁs
it under that item and not in an indirect manner in regard to the
i “ international waters.’
lteml(;nan;r amendments were introduced by members of the Con(i—
mittee or on their behalf I feel free to introduce my own amend-
ments at the next meeting of the Conference, since the Chamnat;
announced that amendments could be introduced only at the nex

meeting.
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PrOFESSOR MyYRES S. McDouGAL (United States) : It would be
a great public misfortune were we to allow immediate issues and
considerations of short-term expediency to dominate our delibera-
tions upon the important problem before us. As a newcomer to the
discussions, I do not know, or care, what particular interests are
most immediately at stake. The perspective I propose to take is that
of a responsible citizen of the larger community of States addressing
himself to other responsible citizens of the same community. e

My only knowledge of your problem comes from having taught
for a number of years the water law of the United States, including
the controversies between the states. From that background I had
thought that what you did at Dubrovnik was a wonderful achieve-
ment. In your conclusions at Dubrovnik you recognized the com-
mon interests of States in the great sharable resource of international
rivers and began to clarify the appropriate principles and pro-
cedures for the development of that resource in common advantage.
But this proposed report before us today is something completely
different from Dubrovnik. It contains only the most halting recog-
nition of common interest. The procedures it recommends are the
most minimal. It is distinct retrogression from Dubrovnik. It is
both blind and halt.

It is urged that this step backward is required by the distinction
between lex lata and lex ferenda. The law, it is argued, is only what
officials have decided in the past; the law does not include what
officials will do in the future, or it must be assumed that they will
only do in the future what they have done in the past. This argument
reminds me of the famous goofus bird. The goofus bird, you will
remember, always flew backwards. Though deeply concerned for
where he had been, he didn’t give a damn where he was going. It is
reliably reported that he had inscribed upon his tail feathers the
words ““ lex lata only.”

. From a perspective of realistic description, it is clear that though
decisions about international rivers are just in their beginning, we
do have a very rich heritage of experience about sharable resources
upon which officials may rationally draw for future decision. It is,
I assume, our task to explore this heritage and to attempt to clarify
the fundamental policies which will, and should, guide future
decision about the potentially productive resources of international
rivers.

The past experience of greatest relevance to our problem in-
cludes both the individual experience-of our various States in the
internal regulation of rivers and watersheds and the common ex-
perience of all States in the inclusive regulation of such great share-
able resources as the oceans and the air space over the oceans. '

The lesson to be derived from the experience of the United
States in the development of its own internal water law is that of the
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im tive necessity of the unified administration of drainage basins
z:ge;:ainage basin }s’ystems. From primitive and abs?‘lutlshc rules o.f,
capture (over-protecting the upper riparian) and of natural ﬁow1
(over-protecting the lower riparian), our courts moyed slowly
through doctrines of prior appropriation and Bfescnptl?‘n to‘w1de
acceptance of concepts of “reasonableness”’ and equitable
adjustment . With the acceptance of these concepts of reaspna'bl.e-
ness and equitable apportionment it became clear that }ud1c1al
decision alone, the simple resolution of particular controversies, was
not adequate to serve the public interest. Courts had neither the
expertise nor staffs either for the best solution of particular contro-
versies or for continuous supervision. Hence for some decades we
have been slowly developing new modes of .adrnmlstratlon.' '
Looking quickly at the common experience of States in regula-
ting the oceans, we may recall the familiar history how for seyeral
centuries these great sharable resources have been effectively
internationalized for the benefit of all mankind. Unlike the land
masses, the oceans have admitted of shared use, through appropriate
accommodation of competing uses, and the necessary accommodation
has been achieved through the interr_latmnal law of the sea. It is
only in very recent years that this achievement has become critically
threatened by national policies of unilateral grab. o
A full examination of the relevant facts might, I behgve,
demonstrate that international rivers, like the oceans, both qdm1t of
shared use and require shared use for the .fullest ‘pr(')ductlon _and
widest distribution of common values. Experience within our various
countries indicates that every particular river basin has its own
peculiar unities and interdependences — unities and mterdepend-
ences in the physical interrelations of land and water and different
kinds of waters, in the technology of necessary control, and in the
reciprocal impact of different uses upon each other — and that the
effective, conserving, and productive regulation of any particular
basin requires that all these unities and interdependences be taken
into account. The physical, technological, and utilization unities of
an international river basin can scarcely be expected to abide by the
national boundaries of States, established in accordance with political
factors. On occasion a particular State may of course be able to
secure special advantage by assertion of exclusive claims which
ignore the common interest, as determined by drainage basin unities,
but in the great run of instances, the interest of a particular State
must in the long run be the same as that of the ge_nerz}l community of
States. Had your inquiry not excluded navigation, this interr
dependence of the upper and lower riparian r_nlght, for example, have
been more apparent. While the upper riparian may have the effect-
ive power to assert a primitive rule of cgpture,_thq lower riparian
may have the effective power to monopolize navigation. The States
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which border upon an international river are, thus, commonly
bound together in a network of potential retaliations and promised
reciprocities and the greatest reciprocal promise of all is of course in
the tremendous expansion in the production of all values made
possible by co-operative, integrated development.

From this perspective, it follows that no single State should be
accorded a permanent veto over development in the common
interest. Your restatement of principles falls far short, however, of
removing this veto. Perhaps I might, with deference, call your
attention to the provisions for compulsory settlement of disputes
included in the recent Geneva Convention on Fishing and
Conservation of the Living Resources of the High Seas. This con-
vention would seem to provide a much more appropriate model. The
argument has been made that States should not be expected to
submit to disinterested decision-makers in controversies about
rivers until compulsory jurisdiction has become universal, but this
argument ignores the peculiar common interest which States have in
sharable resources, and the attendant potentialities of retaliation
and reciprocity, which make these controversies peculiarly urgent.

The mere settlement of occasional disputes is not, further, ad-
equate to effect integrated river basin development across State
lines. The need, in Professor Maxwell Cohen’s eloquent words, is not
for mere “ connection *’ across lines but for an organic, comprehen-
sive, and rational integration. The official who thinks he can regulate
one side or one end of a stream without affecting the other side or
end, or who thinks that he can regulate streams without considering
inter-relations with surface or ground waters, or who thinks he can
concentrate upon ‘“ water systems "’ without calculating policies in
terms of effects upon land activities, but deludes himself. I hope
that you will go forward, in your clarification of fundamental
policies and rational procedures, to consider not only better modes
for settling disputes but also new modes of administration. For one
possible model may I be so provincial as to recommend our own
eminently successful Tennessee Valley Authority.

THURSDAY, SEPTEMBER 4TH, 1958, AT 2.30 p.M.

Mr. W. L. GriFFIN (United States): I would like to speak
briefly in support of the Committee’s final report although in one
respect, which I shall mention in a moment, I believe it retrogresses
from the Committee’s interim report.

Both the interim and the final report are a great step forward
because they recognize that there are rules of customary internation-
al law governing the uses of international drainage basins, and that
one such rule is that each co-riparian State is entitled toa reasonable
and equitable share in the beneficial uses of the waters of a common
basin. '
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_ The interim report also recognized as an existing rule of custom- { this Conference. This is the relation betw i
ary international law that co-riparian States are under a duty to and the growth of international law to dizli sfictlﬁngﬁzls?f:g&%?eﬁg
refrain from unilateral changes that may affect adversely the legal i duced by these developments. One example was provided bypthe

rights of others, and to seek a solution by consultation or third ‘ session on nuclear energy ; another is to be found in the report of the

party process. This paragraph of the interim report was not as ! Committee on Nationalization ; and a maste 1 i i
carefully drafted as it might have been and so it was criticized at ! was given by Professor Jessup in his speech 21?, tﬁr{f&(})}igﬁm ?ggﬁ%t
yesterday’s session as seeming to give a veto over a proposed change. ; the American Foreign Law Institute and the American Sogiety fo}1t

1 am sure that anyone who has studied this matter would admit ! International Law. In the same way, our Committee is working in a

that there is no rule of law giving such a veto, and I am sure that the field where technical developments lav a
Committee did not intend to state such a veto. In its final report the to be grappled with are ofp such ixrr)xpgrta%iiagrlzgrz}m’{;ﬁag&blte}ﬁi

Committee has improved its drafting on this point by making it solutions, though urgent, cannot be easily f
1d be under a duty to refrain from its technical solutions may help in the task ofsi)z’ovi(ﬁg(gl'a fég;l;/(ferrjfrllzi

clear that a co-riparian wou ain fi
State is willing to work for the problems of international rivers. If I may refer again

proposed change only so long as the objecting

consult or submit the validity of its objection to third party process. to a topic which I mentioned at two previous Conference th

This principle does not call for compulsory arbitration nor give a § operation on water problems between Northern Irelands'a cf 51?-

wveto; and it 1s fair to both parties because it insures that neither ! Republic of Ireland continues despite fun Tamental disa n ; e

can have unilaterally imposed upon it the views of the other as to ‘ other problems. greement on
this procedural principle, Turning to the interim report which has been produced by the

its substantive rights. Unfortunately P
ded as existing law, Committee for discussion at these sessions, I would like to stress that

which the Committee In its interim report regar

is now relegated to the status of a recommendation. it represents the outcome of len i i :

As a member of the American Bar Association’s committee on the meetings of the Committee h%f(}il}i,naggn(:?f;aﬁes% glcsglbf:;m;s.dAt
international rivers, 1 have taken the position that my country the Hague last May, the bedrock of international law was :conhad
should not unilaterally increase its diversion from TLake Michigan in the discussions on lex lata and lex ferenda. This doctrinal d'uc te
over the objection of Canada because I believe this principle is ex- , and the evaluation of the material examinéd by different s ;1splu oy
isting law. I believe that it is one of the involuntary obligations " naturally led to considerable contention among t}},1e various mce Olgrs'
of which Professor Maxwell Cohen spoke at Dubrovnik in 1956. of the Committee. Yet the document which has been ror(;1 ers

As Professor Cohen pointed out : We are living in a time which shows that the area of disagreement has been narrowed andpthe iiia

of agreement correspondingly widened. The result may not be large

is seeing an increase in the volume and variety of the control of
in scope, but its very existence represents considerable progress.

international law over the behaviour of States. The adherence of

States to the United Nations Charter and other treaties has led to T would like to suggest tha i i i
situations in which, on the basis of principal treaty obligations, new of document suitablegior parfiefr};zr{?;f;nge%gl‘zg - ;\?al'z?;:lllle k?llld
subsidiary obligations are imposed on States. The positivist des- Committee would welcome views and suggestions- but I m g,élf de
cription of sovereign consent as the source of international law cannot : not feel that our work has yet reached a stage when it can%)e b0
explain the involuntary nature of obligations assumed by States ' mitted to the Association as anything approaching a final staterrf " t_
simply through membership in the international community. Yet I hope that the Committee will have a future opportunit ent :
Under the United Nations Charter, except for self-defence, a produce a document worthy of inclusion amon thepgssoc'alt'y .
co-riparian must refrain from forceful self-help remedies inconsistent ~ positive achievements. Therefore for the secgnd Conferén e
with the purposes of 1t)he Unitelil I(\Tiations. Ifa co-r}ilparialndis wilfling su}(l:lcession, I find myself commenéling to the session a docu?ﬁerlll‘:
‘to negotiate or to su mit to third party process the validity of its which, whatever its shortcomi i i
objec%ion, is it to have no legal protectic}),npin the interim ? IS;ubmit work. e ings, Soult prod the basis of further
that its protection lies in the duty of the proposing riparian tempo-
rarily to refrain from its proposed change pending settlement of the ‘ Dr. G. F. FirzceraLp (Canada): At luncheon, Professor
matter. i]lgfjup aﬁate('i that he 1; aI gradualist insofar as devel(;ping inter-
ional law is concerned. In othe i
" 'MR. A. G. DONALDSON (Northern Ireland) : There is an under- ments must come about throughhtll;e:’V ;:fgﬁalieel;r?}af;a?ctehg i‘rir(:;:cl)(‘)zg:
der discussion at : ments to existing legal principles, or to the cautious preparation of

lying theme which can be seen in several subjects un
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new legal principles where no rules on a particular Sub]ef(i:t ha}\;-e § :12 '(i‘(;}::]mon dramage basins are no less serious thap those arising
‘ onfirm the ! €Where,

Hitheto e>fnsted Ehlfn';}&efiOfgz?eﬁgfr%gﬁg S)ergfesrfiz; morning | 2. The 3,500-mile border between Canada and the Uniteq
Ve idity lrftm o nsdlcated t)lllat the Association, in attempting a States, and the further 145 -mile border between Canada and
when the ?1 o 1l rinciples, must first carry out a scientific surve Alaska, provide an amazing laboratory for the development of ex-
Statement o }f g? pzam Ie)),nd then try to fill'in the gap between the ! Perlence in relation o boundar_y and trans-boundary waters since
- ascertallcllt ﬁ :x as considered to be desirable by a process of along thege borders éVery conceivable ty, of waters problem arjseg
san Mala aud o ad s dwill. But jt might not always be Possible 5 —and very often jn major proportions, [t IS not surprising, the,
nrdestanding a}r; tgoo wThls does not mean that I favour a pegsi- that the orders and Tecommendations of the Internatjona] Joint
e, to Sl lnht gutg a11rIa.)ther a cautious one, since it is only on the Commission faced — as thjg body has been — With such a varjet
m;?élcfoi&%g’?ign’ of scientific research that a durable structure of of waters Problems, carefully take Tegional and Jocg) requirements
S0

lowal roy be: based f into account, A fertile fielq of research ljeg open for the student who
egal rules can . |

would investigate this facet of the Commission’s €Xperience, Paying

I'should now like to touch upon a TI’f}‘{ tticular aipelcii:f g;z fg;)srf)l ; Particular attentjon to the techniques yseq by the Commissjon in,
mittee's report to the Conference. at report, - solving the problems before jt,

3. Even though the Commissjon has operateq under a Treaty—
, icul P e is made to t}izneli'is{;lnl::}ogst?g ‘ _ the Boundary Waters Treaty of 1909 — containing certajp carefully
Knauth’s report, particular reterenc drafted Substantiye legal principles, it hag pot always found it easy

half-cintlgy ??Ig é?t‘zmatil?ﬂ:l C:Ii f;éiaioﬁg;zi}?nh;et::ﬁiﬁadciﬁ?d: to apply these Principles to the wige variety of common drajnage
and the Unite ates.

ot ntted § study on the experion o1 the Commission, an] basms‘shared by the two countries. It fojlows that_, if the two

: ‘ countrieg concerned, with thejr highly develo ed techniques for the
I should like to place before you three valuable lessons which may handling of Problems relateq to cogmrflon drai]rjlage basing have had
be drawn from this study : L such difficulty, any attempt to draft multilaterally acceptable lega]
1. Out of the 72 cases that have come before the Commission, ; pn‘nciple_s must be carrieq on with caution,
very few have resulted in disagreernent. or_hayg been left 'unsettl.ed. I view of the foregmng, 1t is fajr to state that _the establishment
As you know, the Commission has certain Judicial powers in relation of agencies to study and discuss waters Problems jg better than the
to boundary and trans—boundary waters. Thus, the ommission is endless arms-length negotiations through diplomatic and politica]
empowered, under the Boundary Waters Treaty of 1909, to pass channels. It js 10t enough to draw up legal Principles on internation.
upon certain cases Involving the use or obstructlon' or diversion of al rivers Provision must also be made for the application of these
waters. In effect, the two countries concerned have, in respect of the Principles b appropriate agencijes I feel that Substantial part of
Judicial powers of the Commission, abdicated their sovereignty and the solution to Present difficultjes ip the field o International riyers
vested judicial powers in that body. Here is the remarkable record will be found in the encouragement of sych agencies, in the hope that
In regard to the 47 applications nvolving judicial Jurisdiction of the more frequent contact between the aut orities responsip]e for the
Commission : orders of approval were issued in 39 cases ;3 applica- administratiop of common drainage bagipg Wi, one day, flower into
tions were withdrawn : 2 Were postponed and not taken up again by Such co-operation ag 1IOW exists between Canada and 'the United
the applicants. In two cases the Commission decideq that it had no States under the Boundary Waters Treat
jurisdiction, while one application has not yet been completed ave earlier indjcateq the need for Scientific research Such a
In regard to the inpess; gative jurisdiction of the Commission, 16 Programme wil] cogt money and let yg hope that Such money a5 ma
gf ces have ended in jomt recommendations to the two become available wil] be used on a wor] -wide basis, T cannot tog
out of 23 referen k on 6 out of the Témaining 7 references hag not strongly insist op, this point, Since, if further effective Progress is to
overnments l‘zoghone of these cases being, of course, concerned be made, research funds mygt be forthcoml'ng. I endorse most
Jet: Hee corlnp %-e River; while in the seventh reference there wag heartily the feécommendation of the Committee jp, this regarq,
with the Co umt tlﬁ the C ommission. In closing, | wish to state that the draft before Us constitutes ap
disagreement s ;?1 may have its critics, but none of them can deny , acceptable basis for further work, [¢ I€presents arduoys effort on the
The Corfnm?a useflﬂ role in Preventing and settling differences : part of the Committee anq a sacrifice on the part of some of jts
{)}é?‘fvégﬁ; I; 13('; ?ghbours whose conflicts arising in regard to the use members, of some cherished jdeas, The Commijttee is to be con-

8ratulated in having carrjeq out such a difficyjt task,

i, e e e At i o
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. With the increase of the
. K. W. Cuperus (Netherlands) : Wit ) h
worlcllv'[s population and the expansion of its industries, the scarc1t§
of water will be felt more and more, and ;}flil's :catl;cicty Wlnéiz(tie: %‘rkll x
i some cases already led — to conflicts between ]
lslc?lix’:in of these conflicts is difficult because of the lack of 1nterd
national rules in the matter. The establishment of principles an
recommendations for settling questions 1('1elat1ng ;co tggt;ifl (;feg(literi
- nal waters is therefore a great and urgent pr reed.
?:;2?% these circumstances that at this Conference the subject has
been what I might call telescoped. i e
brovnik the Commission worked out €18 t principles ;
auth})? Igfu the second report undertook the d}fﬁcult but extremil'y
useful task of giving these principlef1 a p{lactlcal rgeaglggéct{:i t 115;
i tream of practical wisdom a dam has now ee ¢ .
t:lc‘:i}i’stss rien the o%ening phrase of the interim report which s‘ga‘cles
that the immediate purpose is only to put forward some principles
and recommendations. This policy of the greatest common de}rllointl}lz-
ator has slowed down progress. For what has happened is tl af f
eight principles of Dubrovnik have been drawn up which, in }z:c ;
hfve very little to do with international law and in which t (cﬁe
who have to solve international problems in this field will har ty
find anything of practical value for their .gm_dzlmcle..tljet ?2133: égutsﬁ:;\ Z
is with a few critical remarks : In principle 11t 15 s fhah 2
g:firf;lge basin should be treated as an integrated whole. No 11’1d1§:{a
tion, however, is given as to the form this treatment_should flat }(le.
Mus’t all the legal questions be dealt with at the same time as all the

S le is laid d that each co-riparian is
2 the principle is laid down t I
entit{:dp?; aag rrzgglonablepand é)quita}ble share in the bengﬁcml use tof
the waters except as otherwise provided by.mternatlonal mstrurr;:pnsé
Does this mean that certain international 1pstrgments ma%{tclog : I 2
clause according to which one or more co-riparians are ﬁn itle fothe
unreasonable share or perhaps to no share at all in the use o
i ? . .

avaﬂli?ilrelcﬁz?g.and 4 mention the legal rights of the co-riparians
without defining them. Very little is said about their obhgat‘uo}rlls'E

As to the recommendations, I fchmk that. the_:y are m}m ;).o
vague. For example, in recommendation 3 mention 1s made oh ctons i-
tuting agencies for the continuous study of any problem t g r}r::x}lr
arise. When should these agencies be of an ad hoc character a.fn ] X::V !
of a permanent character ? Moreover, would it not be useful to g)
‘nto ereater detail with regard to the functioning of such agenc1e§l ?
1 \gNith regard to recommendation 4 I think it necessary that the
various kinds of uses of water should be listed in order to be able to

establish priorities.
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Recommendation 5 is, in fact, no more than a repetition of
principle 4 ; and lastly in recommendation 7 reference is made to
the problem of water pollution without defining what water pollution
is.

We have been asked to submit suggestions as to how the
present interim report can be improved. Here are some of my
suggestions.

I think it highly desirable that the work on the uses of inter-
national waters should be continued, taking as a basis the definition
of its purpose given by the author of the second report: ““ The
purpose is to develop principles and recommendations for the guid-
ance of conciliation committees, arbitrators, courts, negotiators and
draftsmen of bilateral and multilateral agreements with reference to
problems of the uses of the waters of international river-basins .
With this purpose in mind, I think that the following questions
should be further examined :

1. The priorities for water uses should be listed systematically.

2. Definitions should be drawn up for the terms needed in

legislation concerning the use of international rivers; if

necessary, with the help of technical experts.

3. It should be shown more clearly how the principle that a

river basin should be treated as an integrated whole is to be im-

plemented. For instance, whether the agencies should deal with

all or only certain kinds of water uses from a legal and economic
point of view, and due regard should be given here to those
rivers for which international commissions are already in
existence.

4, An effort should be made to define more precisely the legal
rights and obligations of the co-riparians. This will not be
easy and will be even more difficult if we start discussions on the
subject with a certain parti-pris. This question could perhaps
be tackled piecemeal to see, for instance, whether it would be
possible to reach unanimity on certain kinds of water uses, as
for instance, navigation, pollution, recreation.

5. Studies should be made also of the rights of non-riparians.
For instance, whether they have the freedom to navigate on
international waters. ‘

6. Studies should be undertaken to see whether differences

between States should be solved in accordance with Article 33

of the Charter of the United Nations or whether it is possible

and advisable to establish rules for a more practical arbitration

machinery.

7. Studies should be undertaken to see whether it is right and

in the interests of the basin as a whole that all decisions con-

cerning all problems should be taken unanimously, thus creating

the right to veto.
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. DaNTE A. CAPONERA (Ttaly) : As a member of the Inter-
nati(}r):;l g:mmittee on the utilization of internat1pnal c11*1vers, 1I fgfel
it to be my duty to state 2 few explanatory words in order t;)hc anny
the reasons which have led our Committee to shift from % cqn-
ventional concept of International River to that of drainage basins

o or more States. )
Comr%%rés?r?:narks are even more necessary since I have to confe}?s
ty of this drive within the Committee and I feel that the

aterni ] i 1
ggvpconcept may undergo destructive criticism, as it already has, by

istingui colleagues. .
someI(t)f ;ggrr?sl S‘Eclg1 gllr::h?c%at thé‘slé explanations are %nchspensab'le
particularly for those who have not had the opportumtg to d.(;f.l in
detail with the specific responsibilities assigned to our Comml ?‘3111
As for the new idea, I would like to state that it finds its justii-

ion in the light of the ph sical-hydrologic factors, mn the develop-
(r:rallggcnolfn rtilw e%gineeringpte}éhniques, in modern economic tl:eorllsz;
and, last but not least, in a closer analysis of the 1ega1fv:% eE v
prir;ciples. However, since most of the other speakers (;1 the b.ont
mittee will presumably illustrate the }egal aspects of this s;l t]ech:
I shall confine myself to degling espec1a11y0\1a\)7ﬁ}1;1the physical, tec
i onomic incidence on our pr : e
n010glltzc?sl :xrrli(%l:rclt that the pattern followed by nature 1n dlstrﬂl)}:.tmlg
water resources does not necessarily follow or consider the political,
administrative, economic and legal boundaries created by mEﬁl i
Rivers have always been the centre and the heart ofda civil-
izations, and the idea of considering them as merely bor bermg Oi
crossing States has evolved with the development of sx; seg}lc‘:,r;_
legal thought and under the pressure of new technological achie
ments. ) o -
always been considered as a part of the indispensa
qualiIttie}slacL)Sf a law};fer tounderstand at least, if not to be an‘exp(;,,lrtdo?,
the various basic non-legal aspects of the subject that he is call ed 0
deal with, either as a legislator, or as an interpreter, or as z;l ]1; gg.
A lawyer who does not try to understand the real nature ?f the fac }sl
regarding his immediate concern fails in his purely legal approac
n‘ . . T3
w0 thzsq I\llﬁ’s.tigaekenbeeck, an authority on RIVGI‘.L&W, putsit, “ .. f
if an International Congress attempts to deal w;th the questﬁ)n. (;1
international rivers, he will have to grapple with man%r tecl rzlc.s
problems for which a close collaboration of experts an ]111;15 S 1d
requisite. The work will not in any case be sgt1sfactor11y p(; dox:rr)nea
by simply framing a beautiful proposition signed and seafe yd-
score of governments, be it ever so free from the plague o ggutaﬁat
ments and reservations.”* To this sentence I would like to a

1 G. Kaeekenbeeck, International Rivers, Grotius Society publications,
No. 1, 1918, Page VII.
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river and water resources questions are a matter of concern of such
experts as hydraulic engineers, geologists, economists, sociologists,
agriculturalists, hydrologists, public health officers, efc., and that
water, as one of the few indispensable but limited resources of
humanity, involves the interests and indeed the very life of all
nations.

The question to be asked is why we should deal with drainage
river basins instead of rivers. Well, an illustration of the physical
facts may contribute to the understanding of this issue. By water
cycle or hydrological cycle, the hydrologists mean the endless
circulations of the earth’s moisture and water. It is an endless
gigantic system operating in and on land and oceans of the earth as
well as in the atmosphere. Water, from the surface of the oceans,
reaches the atmosphere by evaporation. That moisture, as clouds,
is directed by winds into various directions and whenever the
moisture is condensed it falls back to the earth’s surface as precipita-
tions in the form of rain, hail, dew, snow and sleet.

Some of the precipitation runs off over the surface into the
ocean through a variety of streams, torrents, creeks, efc., combining
all together eventually in a major river or water course which flows
into the ocean or into an inland lake, swamp, or other location with-
out apparent outlet to the sea. It is the water that provides life for
the vegetation but which also causes soil erosion and floods. Of the
‘precipitation that soaks into the ground, some is available for
growing plants and for evaporation, some reaches zones more or less
deep into the ground forming underground water acquifers according
to the geological composition of the soil and serving as a precious
reserve for later uses. Portions of these slowly percolate through the
earth to maintain the springs during dry periods or supply artificial
wells.

This precipitation, both from the surface or underground,
eventually leads back to the oceans where water originated. From

" this point, the hydrological cycle starts again.

On the surface, it is the topographical configuration of the land
which determines the natural network of the river system.

The horizontal projection of this area in which a river or an
internal lake, swamp, or other location without apparent outlet to
the sea, receives surface water originating as precipitation is com-
monly called river basin, or drainage basin.?2 The line which follows
ridges or summits or other points of higher elevation forming ex-
terior boundary of a drainage basin is called watershed or drainage
divide. Finally, the portion of the total precipitation or melted
snow within a drainage divide is called ‘ run-off ” by the hydrolo-
gists and the engineers. This is the surface run-off as opposed to
underground water run-off.

3 E.C.A.F.E. Document, Glossary of Hydrologic terms used in Asia and
the Far East, Sales No. 1956 : II.F.7.
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ust be obvious to us as lawyers that any diversion of water
at axf; I{(l)cation within a drainage basin and not only on the I?En
resulting river interferes directly with the hydrauhc regm}&ﬁ 0 the
whole system. In the case of a drainage basin located within the
territories of two or more States, such utilization or any mlilseb may
affect the natural flow of the waters In anotl}er.part of the basin,
and in this case an international river dispute is likely to occur.
The reasons given by economists and hydraulic fmgmete)rs‘m
justifying the development of water resources by draunahge1 fﬁms
taken as a unit provides a further reason to the lawyers to he lp &rln
find legal measures, bothlnattlonal_ an(il 1gternat10na1, tp solve the
i s of a legal nature 1mnvoived. B )
varlolulflg{orzie;:t years,gman’s attempt to harness or utlhglghrniers
has been limited mainly to one purpose on one river. The law
followed the same pattern, and in mternatwpal law the r1ve{. w::lsl
used as a boundary, or as a means Qf navigation. Intei)rna 1((1)11
River Law evolved around the studies for fixing the (fun z:lrly
between riparian countries, and for attempting to introduce the

inci e navigation. .
Prlnc\li%’)%Shofc}fxfae appeargance of hydro-electric power ‘produc‘.clon{ha
number of international agreements have been signed concerrlllmg e
production, distribution and use of this wgter resource. At the sarfle
time, municipal water lawsf had tolbe_ 4131’21.1:; amended, or supple-

i e inclusion of power legislation. ) .
men@%%i?;;};rtger of planningpwater projects to meet'the 1rr1med1‘ta)ltcéec
demands of particular groups OT regions served their fpurpose, gt
did not always constitute wise planning as viewed from prese it
standards. In some Cases, rivers serving for nav1gat1§)r111 dpurpols 3
were rendered useless for that purpose as a result of withdrawa. oe
water for irrigation. Under this practice the fulfilment of one scop
would often sacrifice another one, either _present or future. x

But during the last few decades it has become 1ncreasn;g3;
apparent, that « . such a disorderly, umntegrated, treatrlr)len .(;
water problems, however natxgal and usefgl it ’{r;ay have been 1

ier days, should no longer be encouraged . . . )
earh?ll:hi };dea has progre%sed from single purpose emptllams tcta
hydraulic planning to comprehensive multiple-purposes deve oprr}enS
This latter entails the need, when planning, o.f copmdermg va.réou1
water utilizations at the same tirge such as navigation, flood contro,
irrigati wer production, and so on. - :
1rr1geﬁ1<zls'x,\£(€h pl(};sure that I report that th_e fundamentals otf thli
concept were laid down in 1908 by the Premder{c of the country 0
which we are now guests : Theodore Roosevelt.

3 U.N. Multiple-Purpose River Basin Development, ECAFE, Part I,

U 1 5 0 8 Syt
P 7"Sglrzsli11ngif15ary Report of the Inland Waterway Commission, U.S. 60th

Congress, First Session, Senate Document 325 (1908) Page IV.
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This multiple-purpose idea was later recognized as applying
particularly well to the entire river basin, which has now been
recognized as an integrated whole. -

The economists have reached the same conclusion. Choice
among purposes of utilizations and degrees of development is a
question of economics which provides a planner with tools to select
among- other alternatives, those which better maximize benefits
over time. Such an approach automatically solves the legal problem
of order of priorities, in water utilizations, since these are taken into
account by the planner in the light of the overall development of the
drainage basin taken as an economic unit.

Although at the present stage the legal and institutional
aspects both at the national and international level directly affect
any water plan, and too often their set-up handicaps the carrying-on
of most economic projects, it should be our scope to reverse the
situation and try to study our problem in such a way as to help
solve the already complicated field of integrated river basin
development.

Finally, the importance of integrated drainage basin develop-
ment has become the major concern in the work of the United
Nations and of its specialized agencies.®

The ECOSOC adopted various resolutions in this direction ;¢
the other United Nations specialized agencies are undertaking
programmes in water resources development and some of their
recommendations have stressed the importance of the legal problems
connected with international river basins.

On a purely legal approach, while it is recognized that inter-
national water law lacks definite principles concerning the right of
co-riparians to utilize waters for purposes other than navigation,
the basic principles underlying municipal water law in the various
legal systems of the world may be a source of great inspiration.
Roman Law, drawing a distinction between res in patrimonio, i.e.
things which admit private ownership and res extra patrimonium
i.e., things which do not admit private ownership, classified, accord-
ing to Justinian res extrapatrimonium under four heads: res com-
munes (common to all), res publicae (which are public), res uni-
versitatis (belonging to a society or a corporation), and res nullius
(belonging to no one). Running water.was considered res communis
together with the air, the sea and the sea shore.?

5 Integrated River Basin Development, U.N., E/3066, 1958. :

¢ 346 (XII) adopted in 1951, 417 (XIV) of 1952, 533 (XVIII) of 1953, 599
(XXI) 0f 1956 and E3114 of May 1, 1958. .

7 Et quidem naturali jure communia sunt haec: aer, et acqua profluens
et mave . ..”’ Justinian Institutes 2. I.S.1.
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The common law of England always retained the ownership
of waters to the Crown, while leaving the right of use to the owner of
the land.

Thus, Blackstone expresses himself “ Water is a movable
wandering thing and must of necessity continue to be common by
the law of nature; so that I can only have a temporary transient,
usufructuary property therein ; wherefore if a body of water runs
out of my pond into another man’s, I have no right to reclaim it.”’8

The Civil Code systems have made a distinction between
public and private waters, limiting these latter to those, the util-
ization of which was of a local interest not affecting large com-
munities or national responsibilities of public interest.?

The Soviet system of Law has declared all water as belonging

to the whole people and therefore under direct state control. Water

planning on a river basin level is the basis on which water economics

is based.

In the Hindu system of law, since the Laws of Manu up to
recent codifications, the restrictions imposed on the individuals on
water utilization show a continuous concern for maintaining the
characteristic of public things of water and considered the same as
belonging to the community of the people rather than to individuals.

The fundamentals of Islamic law, laid down in the Holy Koran,
endeavour to ensure to all members of the Moslem community the
right to water. In this respect one tradition “ declared that water.
should be the common entitlement of all Moslems . . .”” On the basis
of later traditions, some authors considered that the prophet had
established a community of water use among men.*?

One tradition states, “To the man who refuses his surplus
water, Allah will say : I refuse thee my favour, just as thou refused
the surplus of something that thou hadst not made thyself.”11

The Mejelle Code, enacted between 1870 and 1875 in the Otto-
man Empire has been the basis from which the principles of most
of the modern legislation have been taken. Article 1234 of this
code defines water as a non-salable commodity to which all men have
a right. Ground waters do not belong to any individual (Article 1235).

Modern water legislation in most Moslem countries has followed
these principles and declared all water to belong to the State or to

in. This principle is found in such countries as

the public doma
Algeria, Egypt, French West Africa, Indonesia, Lebanon, Libya,

Morrocco, Pakistan, Somalia, Tunisia, and Turkey.
s Blackstone, 2 p. 18.
i y : Arts. 538 and 640-645 of Napoleonic Code and French

9 See particularly :
water law of 8 April, 1898 and October 17, 1919. Art. 407408 of the Spanish

Civil Code of May 11,
912 of Italian Civil Code and basic water law of December 11, 1933.
10 Dante A. Caponera, Water TLaws in Moslem Countries, FAO Publication
Rome 1954, pp. 17 and 18.
11 Jbid., p- 16
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Water laws of Iraq and Jo i f
! rdan, in conferring full
g;teprri?g;;grgfr;‘isi Vf:{ theltr distribution render a% purell);‘,:ﬁzf)s:titc};j
> e water ownership included i
although private water ownershi g i he hen
¢ riva ership has been i ;
Sew’gji‘gg;lml)oiid 1(1:1;1011 it almost deny such ;;egg:ﬁf’r}lzzed, B ey
ly, in the Chinese legal system the basi :
1ally, i lega sic co
ii‘go?:{il:'l;g from the combination of the legalists andntclfg E(‘:Iflfvlrgf:;
o ;t:s, stresses thq supremacy of the collective interests over
il orl1es aild while private ownership of water cannot be
et ci) _rciv;grizggl“l’l;:t%rly, b‘che principle of water equalization
amo; : e base on which this h ic civi
;gart;zxég;d its roots for almost 5,000 years. The prﬁvis}i’grigl;le}f ?évil};
o Ofv&g.lter l?)w codifications have maintained the same idea;- 18
primacy ;tse asic water law principles seem to suggest the
primacy er quegthns of the public interest over the privat
ok Teans of achieving a better individual welfare P °
volvan ;Iseerne;tlon@ law, it is realized that the legal i)roblems in-
Yolvd itno sc;) simple due to the lack of adequate precedents.
However, wn;‘?é ! (; Sse;id wtilslﬁt no _Sé;lte may claim unrestricted righi
v es, without concern as to t i
g)(;l}clr(i rdov?(’ghers},l _ugdpr its sovereign right. The explanailzli?)nh?or;nthlet
o gr v: which is the one generally accepted, may be sought in
oot syste?r?sug?ltf:eghvtrz I;-Idat an;tr rate, the principles found gin all
' : must necessarily reflect a uni
accepted feeling wh i e o tnisrmation
At g which cannot be denied as existing in internationa?i
It is my belief that the work whi
] s which we, as la
{):gorm in the field of international water law, mvrl};(zrls)éag:rié}lgzd i
o ng (iOI}llstantly into consideration not only the legal, but a.lle (t)ﬁt
?t i};SItcr:lll . ﬂ}l/dtrologlcal and technical aspects just mentioned %?’hile
Ay legalapgsc?gﬁg Sboll)l;ldt }ll)grca number of generally acce;pted oi
other relevent consideration i e o o o
otk s characteristic of our legal t 4
:t 1issa1)sl<1)rtréulf£ astProfessor Jessup has so vividly expregssedetcohlrll: l'(c)gg.’t'
Ay 15(71 o go along with technological achievements and
factorspd izgczgve roec(icril)nes qonfgglant with the requirements of natural
factors : y scientific research. I venture t i
is within the aims of such scholarly bodies as this AZso(z:isa?iloﬁlhat e

Dr. CHARLES Boasson (I
srael) : It has been ar;
2&\::11 %tzxelg E?Cgl?cvzl;)dnsx ebl};i rglinfquis;lhing the Dubrovnigl;u ?:gx";hj:hivcv}?
nd of code on i
; {)bid” ik sy International Water Law.
ante A. Caponera, Water Laws Principles in the Chinese Legal System

1958. Particularly for the rele i
) vant articl e Chi I
Viet-Namese and Thai water law princli‘;)f:s.o e Py B
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It is precisely in this respect thalLt 1 (tihink I\;v:rgag;fdag\gz‘rﬁfigsfg?s 1t1101§

igid vi at it is possible to lay down

gg(}cc}n‘:gg;t}:ed probﬁm which varies s% rr_l‘lltc};1 ’{)ré)fr(r)lr é)}lascclal et& ?Slag:(()a£
ilst it i that what we have submitted

glgﬂsglti‘clss‘}clgﬁs the insight that the use of rivers depends on the
uglat’ions and geographical situations involved. ) essing

o5 We have heard at this Conference that science 18 1)1;;)gt sing

so much that one day, perhaps, the w}z:teli(s1 of 'Echf skeatclzig k ;ti::] e

i inki that we should not take thi

into drinking water. I feel ; ot e e e tie
i . There is a terrible waste of water going on.

;glt";gslcgarot’)l;;;s of mankind to provide Oﬁle day1 a grtiz;\::r ns)x;gplf;(t)ro:
inki and, in the meantime, the nuclear ,

(cicl;g'ls}i{(lirelfaglitﬁme, pollute such water resources as are,. at present,

available.

here one
_B. BourNE (Canada) : I come from an area W o
f tlllllelsé (}troublesome rivers is—the Columbia Rlvefr » }111; \2?:;151};
% lumbia. This fact undoubtedly colours my View OL Sl
" ?‘En f statements of principles of law governing in iarn al
Covets, c;&nd 1 find myself asking how these principles would opera I
Fl\ﬁfs. were applied to the particular case of the COlumblaCler?lrb§a
: a; es}; that this is an abstract study on my part, for t(llle 0 V%aters
Ei\};r 1357 subject to the principles set out in the Boundary
Trea}l‘%g firllgg?i)a-tble answer until the present Interim Regcqr;c th’(;fh
we now have before us, has been t{lat they ﬁ;xg:tné);rlt):ielﬁ ;adt)so?r(;ed %ro
iti of principles are a
?I'Illbltlggiaslf:; (zrl?eeg;s(l)blerlr)ls of f river system are complex, z;nd;;ilgrsli
? e iver different from those of another. Without a vast a S
o Ortlec{l of a particular river, it is little more than guess“{)or P
(s)lfJ.gSg:st}; set of principles for resolvir}llg 2} c;)nf'hct I(Q)i Il)r;‘;?crgz’;z :e ?1181 II£
upport most heartily the Intermm s, 1t
erlgsog’plrisncri)gle of fundamental importance, namely, tl}[:;;ce 1}(r:t:;:rre
asst‘ nal rivers are under the rule of law. As you know, i
nta' ﬁosome who say that a State may do do as it pleases Wi i, the
: 1t s within its territory and pay no heed to the consequ i
R its borders of what it does. This interim Report., una;mmo em}:}
Zfii)ossed in the Committee, refutes them. That is a point of supr
1mpo$%r;(1::el,aivs§birtngiat governs International Rivers ? The Rel‘zortf
wisely refrains from outlining in detail an elqbor:itﬁ iit;tserrtrlﬁ;t {))e
1 principles. It simply states that International Kiver et
= g asonably and equitably. The merit of this principle 1 L
?‘? i)rr%virges a base on which a regime for te}?ch mt,ifs r:x}gc ’t;;:l e‘;olz.afr :
i i it clear to the par ! :
(l)(:lgtail Efgﬁisﬂ:r}fabé‘i)‘ﬁgl;tigils{?rsl dealing with their international rivers.
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It is an important step forward if that principle is accepted by
States. . In practice, it will be useful, for I believe that once States
recognize the duty to share the waters of their international rivers,
they will then proceed to work out solutions acceptable to them-
selves and their co-riparians. It is my opinion, therefore, that the
principles proposed in the Interim Report, although not as ambitious
in scope as those of Dubrovnik, are more realistic and will prove
more useful.

I shall comment on one point in the report. It is the definition
of ““ drainage basin.” It is confined to natural drainage basins. I
would suggest that, in view of present engineering skill which makes
it possible to transfer the waters of one river basin to another, one
has to consider the use of waters of an area rather than of a particular
natural drainage basin. In determining what is an equitable share in
the waters of a river, a most relevant factor is the use that can be
made of it by the riparian States, and so diversions to or from a
river system ought to be embraced in this definition.

Dr. E. J. MANNER (Finland) : The discussion here today shows
that there is really not reason enough to be content with the results
of the work of the Committee on International Rivers. Its interim
report is not very positive. I am convinced that there should have
been much more to say about the already existing principles of
international water law. There are too in this report statements and
definitions which are not quite correct. I only mention the terms
‘“ drainage basin” and ‘‘legal rights”, both of which are not clear
enough. I imagine that most of us here are not very pleased with
this draft as a whole. It cannot be considered as a final result of the
Association’s work on this important field. But on the other side we
must remember that this report is a result of a very difficult work,
which has been carried out by Professor Knauth’s sub-committee
in a relatively short time. Despite its shortcomings this draft is still
better than nothing. Unanimously accepted by the Rivers Com-
mittee it could be accepted by the Conference too and be a basis for
an advanced study of the matters concerned in future. I doubt if we
could make it very much better in the few days which this Conference
lasts. Therefore it may be best to recommend this draft to the
Conference as it is and only include in it a recommendation con-
cerning the further work in this field. The work of the Rivers Com-
mittee should continue, based on this interim report.

MRr. MANZUR QADIR (Pakistan) : I would not like to make any
comments at this stage, but may I take this opportunity of stressing
one point. We meet here as lawyers, and not as negotiators sponsor-

ing the separate and individual interests of the countries from which
we come.
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on the principle of the separation of powers, an assault on the dis-
tinction between the functions of a court and the functions of
legislation. Since Montesquieu, this distinction is believed to be the
very safeguard of human liberty. This distinction is, therefore,
necessary not only for logical and practical reasons, but also for
ethical, political and even wider reasons.

I agree that the problems of lex ferenda are much more important
for us of the ILA than the problems of lex lata. The problems of
legislation are much more important for us than the problems of the
interpretation of existing law. Legislation in international relations
means treaty-making, not decision by a court. Even under municipal
law, it is admitted that a court is not an appropriatee organ for the
solution of a water dispute. The United States Supreme Court in
Colorado v. Kansas made the following statement :

‘ The reason for judicial caution in adjudicating the relative
rights of states in such cases is that, while we have
jurisdiction of such disputes, they involve the interests
of ‘quasi-sovereigns, present complicated and delicate
questions, and, due to the possibility of future change of
conditions, necessitate expert administration rather than
judicial imposition of a hard and fast rule. Such contro-
versies may appropriately be composed by negotiation
and agreement pursuant to the Compact Clause of the
Federal Constitution. We say of this case....that
such mutual accommodation and agreement should, if
possible, be the medium of settlement, instead of in-
vocation of our adjudicatory power.”’

The German Supreme Court has expressed itself in almost the
same terms on the occasion of the well-known case of the Danube.
This international legislation by treaty has been extremely in-
tensive and extremely successful. Several hundred international
water treaties have been concluded in the last few decades. In the
same period, only very few decisions of international tribunals have
been rendered on water problems, and they are all expressly re-
stricted to the interpretation of existing water treaties. This is so
not because there were not available means of compulsory adjudica-
tion between most of the countries concerned for most of them had
some sort or other of compulsory arbitration or adjudication clause.
But these parties were treating legislative problems by legislative
procedures, 7.e., by treaty-making, and these treaties appear to be
such good law that it has been necessary only in very few cases to
resort to international adjudication for the interpretation of such
law. The few remaining river systems which are not yet covered by
international legislation, i.e., by a treaty, as, for instance, the Indus
system of rivers, may, it is hoped, soon be regulated also by treaty.
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we should translate this as “ Better one agreed text than many
amendments .

MR. Oscar R. HousTtoN (President) : I should like to say a few
words in support of the resolution as drafted by the Committee. The
problems of international rivers or the waters of international basins
are very intricate and difficult and they affect the vital interests of
many nations. They affect the future industrial growth of some
nations and the lives of millions of citizens of various nations. Their
solution is naturally difficult. Canada and the United States have
concededly progressed further toward a solution than any other
countries. This is natural, because Canada and the United States
start with the same system of law and more important still their
development and population have grown pari passu with the de-
velopment of the law of international waters as administered by the
Joint Commission. Even this Commission, as you have heard today,
considers that much more detailed research on the subject is needed,
and that they are far from ready to formulate any rules that they
will apply to specific cases. It would be gratifying if we could
compile a book of regulations so that when a controversy arose over
the waters of the Columbia River, we could thumb through the book
and say : “ Ah | this problem is governed by Regulation 817,” and
the controversy would end. However, this is far from practicable.
It seems to me we must appreciate that these enormous problems
can only be solved by a gradual process of evolution. We must
approach each individual disagreement over a river basin in the
spirit of good will and seek the fairest solution that we can find for
the specific problem. This, I think, is the spirit of the resolution
drafted by the Committee and I think it offers greater hope for the
future than any of the more definite amendments that have been
suggested.

~Let me say one more thing, and that is to pay a tribute to the
work of the Committee. I sat in on part of their deliberations and I
want to say in all sincerity that I have never seen a body of men who
approached a difficult problem with fairer minds or with a greater
willingness to subordinate personal views to the goal of achieving an
acceptable solution than did this Committee. The members of the
Committee represented many different systems of law and each of
them was interested in a different set of problems relating to rivers.
I was amazed and gratified to find how willing they were to sub-
ordinate personal views to the ultimate goal. I think the result of
their labours fairly represents the maximum of agreement that can
be reached at this time. Let us adopt their recommendation and go
on from here, I hope, to ultimate solutions.
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principle would give rise to the compulsory jurisdiction of the
International Court of Justice in the event of a water dispute
between riparian States. Such impression, if any, is not correct.
Paragraph 4 properly read means this: If an upper riparian or a
lower riparian objects to an action by the other on the grounds that
it interferes with its legal rights, it must not presume to be the sole
judge of the validity of its objection. The party proposing a change
is required to refrain from making the change only if the objecting
riparian is willing to submit the validity of its objection to third-
party determination.

The Interim Report is not without its de-merits. The Report is
not comprehensive ; it is inadequate. It does not state all the prin-
ciples relevant to the question. It states the bare minimum prin-
ciples and no more. Unlike Dubrovnik principle V, the Interim
Report has left vague the factors that should be taken into con-
sideration in determining the reasonable and equitable share of co-
riparian States in the waters of international rivers. There are other
omissions and commissions. However, when the Interim Report
states the salient principles and when these principles are sound, I
would commend the acceptance of the Interim Report as it is.

PrROFESSOR J. G. CaNo (Argentina): The problem of inter-
national rivers is of particular concern to my country — the Argen-
tine Republic — because some 809, of its fresh waters form part of
international drainage basins. With the single exception of Cuba,
the same is true of all the countries of the three Americas — North-
ern, Central and Southern — all of which share international rivers
and lakes.

This was no doubt the reason why the Tenth Conference of the
Inter-American Bar Association, held at Buenos Aires in November
1957, adopted a Resolution on the subject. At the Buenos Aires
Conference, the Inter-American Bar Association also set up its own
permanent committee, and it is desirable that our activities should
be co-ordinated with those of that Committee, as it has been re-
commended should be done with the work of the Institut de Droit
International.

I came here with the hope that some scientific progress would
be achieved on the subject before us, but I must confess that I feel
disappointed and that I am in agreement with the remarks made by
Professor McDougal, and by my fellow-Committee member, Mr.
Manner of Finland. This is perhaps due to our having lost sight of
the fact that we are not here to defend the interests of governments,
interests which are eminently respectable, but for the defence of
which there are other and more suitable places than this. We have

heard spokesmen for the views of certain countries defend these
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views with ability, determination and eloquence, but 1 feel it would
be preferable if they agreed to take their case to an arbitral
tribunal or to the International Court of Justice.

Here, in the International Law Association, instead of pursuing
the search for unanimity, which is of doubtful value when it is
reached over a text of such a general character as the one before us,
we ought to try and go forward with our research on the relevant
" legal principles and formulate those principles which, legally and
morally, should in our opinion govern human relations.

And I have said ‘human relations ”’ and not ‘‘ relations
between States because I feel, like Richard Witmer, the learned
writer on United States Water Law that, where waters are con-
cerned, it is men and not countries that are the subjects of the im-
pact of treaties and decisions made by governments. Professor
Murdock, in an informal conversation, said the other day something
along the same lines, namely that our Association should work from
the ground upwards and begin with research into factual realities,
instead of doing the opposite, which is to formulate theoretical
principles and then try to adapt the facts to those principles.

In the 47 years since the Madrid Declaration, a Declaration
which constitutes the first attempt ever made to deal with this
problem as a whole, eminenthy qualified international lawyers have
met many times, but progress made has been very slow. In fact,
all that we have done is to achieve unanimity on four or five very
general declaratory principles. Every word included in our report
has necessitated prolonged hours of discussion and the result is that
anyone reading our report who is not already familiar with the
subject matter of it would need literally volumes of clarification.

Little or no contribution will be made to the progress of inter-
national law by writing cryptic sentences where most of the meaning
lies unwritten between the lines. Worse still : what has been left
unsaid is more important than what has been expressed.

In my submissions, which Professor Knauth adopted in part in
his Report, I gave a detailed list of all the topics we should deal with,
many of them not exclusively legal in character, such as the Ad-
ministration of International Waters. Some of these topics have
not even been mentioned in our discussions. I suggested the formu-
lation de lege ferenda of recommendations on all the topics con-
cerning which lex lata rules do not exist or are not agreed upon, or
concerning which there is insufficient relevant information, or even
none at all. Of course, such a formulation would have to be the out-
come of an exhaustive examination and classification of all treaties
and agreements entered into with respect to international rivers.

I have also submitted to this Congress a study of relevant
material, in which no analysis of the law is attempted, and which is
solely aimed at showing that there is a vast experience here in the
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which this fundamental and invaluable idea was first formulated.
It is to be hoped that governments and peoples will comprehend its
profound philosophical significance. Mankind has to face a pro-
gressively increasing need for water and the full recognition of this
principle, not merely on paper, but in actual fact, would contribute—
as Pinchot said—to place water, as well as other natural resources,
at the service of humanity in its pursuit of happiness.

Mgr. A. M. Hirsca (United States) : The discussion of the
Interim Report of the Committee on the Uses of International
Rivers, which took place last Thursday afternoon, made all of us
aware that a great deal has been achieved by the hard work of the
International Committee. Ihope that it would not be presumptuous
on my part to join in congratulating the members of the Committee
on what they have achieved.

The adoption of the phrase ** drainage basin ”* to define the
unit which serves as the norm for discussions of legal rights, of ad-
ministrative setups, and as the determinant of who shall have the

right to participate in discussions on the hydro-economic develop-
ment of a river system, is 2 great step forward in adjusting our
growing body of legal principles concerning international rivers to the

great strides which the technology of economic development has

made.
This is not to say that there is not a great deal of further study

which must be undertaken concerning the legal and administrative
implications which grow out of the adoption of a Iydrological term —
drainage basin—to serve as a legal definition. One of the problems
has already been pointed out by one of last Thursday’s speakers.
There may be situations in which both the basin of a river and ad-
joining basins can profit more from a trans-basin diversion than
from development confined to the basin alone. I am very pleased at
the adoption of the drainage basin ”’ definition, I hope however
that further study on our part, undertaken after the adoption of the
inciples which the Committee has recommended, will explore the
implications of the drainage basin definition with a view towards
further clarifying what we mean here today, by our ‘ drainage basin
definition.” It would certainly be a pity if any one who reads the
principles which I hope will be adopted today, would understand
them as indicating that we mean to see in the watershed line an
artificial legal barrier in the same manner as in the past some would
have seen the boundary as a line which waters were not to cross.

My point refers primarily to arid areas in which there may be
considerable areas which, though lying outside 2 basin, require for
development waters from 2 basin. If technology makes it possible
to bring waters from one basin to another, such diversion should, of
course, be subject to all the principles which are contained in the

UseEs OF THE WATERS OF INTERNATIONAL RIVERS 67

Committee’s report. Howev: i
. 2 er, to my view, while i
gﬁée g?ga?filzsgtli ;1; the nﬁn;llr:til unit of hydro-econorvx‘l’fcsélite(:/uégl;ilgsggg
g epe, e ’ i
possﬁlhttlﬁs of trans-basin devg?:pﬁgg?nnend Amayy &l paspints
nother problem raised by the “ draina i i
r ] e basin d ion,”
gezell;zlsl.lg of further study, is the criterion nglereby St;tfirsu i?lo;,l ’clr::."nd
o§ b bm receive equitable treatment because they share the wattlen :
unimporatzlrlll’é v;rgéﬁ eprfve?t;rﬁg ai) State, which occupies only a smalﬁ
m] I nt o e basi ievi i
dec15fon Wlt%l ctlhe basin’s major tesg{ts from. ackieving equality of
am glad that this much has been achi
1 chieved —
I;]>£1trilglpllesChas been worked out on which the mefnberstcl:fz1 :ha(; ;’flf’:c o
divern::nt ommittee have reached agreement despite the stron elr-
furthgr it v&evx{s which many of them brought to its meetings Mug K
furthe wau y 13 required on the legal principles here proposéd ar(;d
Sk Szrsda.n means whereby they can more sharply be focused
i andu ies, it may be useful to enlist the active help of econ'
ans Ang I(Ieagrﬁlae&zsn :ihg may tIirovide the Branch committees anci
: ommittee, val i hi
may Imgiqence the drafting of legal pri?lgi;l)ll)é:. Pefiedl Gt e
L I;atllzve that the principles which we have been asked to adopt
p major step forward. At the same time they should II))e

viewed as only the first
Yol s or g; build.s step. They are the platform on which the

PrOFESSOR ARNOLD KNAUTH (Rapporteur) then moved a new

Rivers Resolution which i i
s ey he explained was a unanimous report from

The 48th Conference of the Int i
: ] ernational Law A iati
2; g:;onotﬁ{, %}958, having considered the third Repoist(;ccl)zfl?toanlcl)eld
ke n the Uses of the Waters of International Rivers and D o
ge Basins within the Territories of Two or More States andr ai:llrlle;

sta inci
tement of principles and recommendations contained therein as

revised by the Committee in the ligh
1 i ght of the comme
((::;rtr:mtltgee members, certa}n mgmbers of the Associrai::?or?f thg
én ranches and the deliberations of this Conference -
ommends the Committee for its work and ad ' i
o L . opts the following
Statement of Some Principles of Internati
¢ 10! i
gﬁm lzecorﬁmt.andah'ong Respecting, the Uses nc?fl I‘;EZV (\;er:teer;mgf
prg g:hic I?Sfcrllxs within the Territories of Two or More States
g e members of the Committee present at the New
Fotk ¥ erence have reached unanimous agreement. Decid
inue the Committee on the same or similar b P
1 See Annex 11 on page 11 a and
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i inati he recommenda-
E i it to continue the _exan}lnatlon of t
‘tiilcl)tnhsorgr?csl 1to seek further clarification and agrt(eiezlner'lta lee ;cgc Otrlrllfi
isting law and the desirable principles of law and desir ble weoome:
em?ldagions respecting the law of the uses of the watersfo t; . co%; d
g:iesins of international concern, and to report tl}c?ri(;rll I(,);w e con-
sideration of the next Conference of the Internatio
iation. . . .
1 Requests the Chairman, in consultation with }tlhe CE};:;g‘&\éz
Council and the respective Branches, to keep the S r?this ttce
tely staffed with Members of the.Association expert 11 iy
2;1(;(1113?1i§yyand with adequate representation with countries whi
show an interest in this matter. ' .
Renews the suggestion made at Dubrovnik asd toasﬁ;iggﬁi
istance, inasmuch as some of the arrangements made 2 e
aﬁh Du]larovnik Resolution were 1nterrupted or termina % 1yt i
?mtine;ely and unexpected death of the Chairman, Dr. Clyde Eagleton.

The Committee submits in its third Report a revised statement

i i h represent the maximum
of principles and recommendations which rep: e o,

; the memb

nimous agreement among )

ar?ta‘tceg ' ﬁni‘; emphasizged that the third Report does not contalél nﬁ;};
n‘z:xtem.ent of principle or recommendation as to wh1cfh ax;y (Iindurin

;resent at the protracted Committee meetmgs‘heldel:n c;;i vl"ll v 5

k Conference expressed any disagree :

Plplfe Iglfivrvd%éport is verily the maximum of unanimous agreement

that could be arrived at. ‘ .

1t is therefore submitted that the _statemel:lts in ‘Lhe ttlzliltf
R t form a rock bottom and solid basis on .Wh].Ch furg er s ]
m?a?l(t); of principle and recommendations may 1n future be erected,

i then perhaps upon the view of a
if not unanimousty & 5 ﬁ'lzusll-fbcrl;‘i}‘z:ced at I’zhe 4gth Conference which

jority. Nothing 1 d a t
lrtrpgrzsrg&]:g r1}n<}3’re1y the giew of a majority. This Report represents

unanimity. ' "
The Committee hopes 1at(fer, Slg)]?ccfc to arﬂgrg;rﬁlz)ji 511:; f)&fsigig_
stateme
tion, to study further the proterre et O olaments:
i and to make recommendations
?igosr?cll }c?xvg administrative machinery required. Slfmh S:lu?}{)l lzi ;:::1
ﬁlr t Report said, may lead into the_prepara.tmn of mo i i
tr:aty rlx)laterial or a model for reghml%ajtl '?réalr\llgigirsltén ci)b? i
1 jcal assistance by the Unite )
?rtliz:}n‘;etg;lﬁc?:;nizations, or into further elaboration of the means

for settlement of disputes.

Mr. S. Khambatta, Q.C. (United Kingdom), seconded this
Resolution.
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Dr. D. W. vAN SANTEN (Sudan): The new version of the
resolution has just been laid before us. Some major alterations have
been made. Though I do not like the rather loose wording, I shall
vote for it but I should like to see one small and easy alteration in
the following order of the first ‘‘ recommendations ”.

Recommendation No. 1 was the former ‘ agreed principle
number 4 ”’. I think there is no real meaning in putting this rule,
unless accompanied by a duty of all riparians to make available all
data as mentioned in ‘‘ recommendation 3 ”’. Without these data
no riparian could protest against ‘‘ unilateral acts or omissions " of
the other party. Such protest should, of course, be possible. There-
fore, the ‘‘ recommendation 3 "’ should immediately follow, if not
precede, ‘‘ recommendation No. 1 ”. This can easily be done insofar
as ‘‘recommendation 2’ really should be linked with ‘‘ recom-
mendation 9 ”’. I hope this slight alteration will be made, in order
to make the proposed resolution somewhat less untidy.

Sir PaTRrICK SPENS (Chairman) : Under the circumstances and
with your permission, I shall not treat your suggestion as an amend-
ment. Every lawyer in this room would have some alteration to
make in any document put before him; of that I am quite sure.

Sir PaTrRICK SPENS (Chairman) : The interest which now pre-
vails in this subject among our colleagues all over the world is in no
small measure attributable to the work of this Association and the
initiation of this Committee by Professor Clyde Eagleton at the
Edinburgh Conference.

A good deal has been done and as conference succeeds conference
we will do much better. All look forward to the happy resolution of
these problems. And now I am going to place the report which you
have before you for an expression of your opinion.

The report was unanimously accepted.

Proressor A. EL-EriaN (Egypt) was given permission by the
Chairman to explain his vote: : I voted in favour of the report.
I did so, however, with the understanding that the report constitutes
but an interim report and contains a preliminary set of principles
and recommendations for the guidance of the future work of the
Committee. Some of the principles and recommendations need more
definition and elaboration. I would only cite one example. In
paragraph 2, page 2, of the report it is stated that ““ Except as other-
wise provided by treaty or other instruments or customs binding
upon the parties, each co-riparian State is entitled to a reasonable
and equitable share in the beneficial uses of the waters of the drain-
age basin ”’. The report does not contain any indication of the
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i i inine what constitutes *“ a reason-
critenor(lito b?ti%l%g“g%(}l;él ’set"la}}’lrglr;egnbers of the Conference_maar
e anh f %’urlinci le No. V of the Dubrovnik _Confe_renqe mentione ;
rgca;llaingng the fgctors to be taken into consideration 1? th(i1 uSSSa(‘ze
En‘?ernational rivers are the e}ﬁtlantc (?rfn ;}:ﬁa%iexlr):ns%ixifle :ndeicc e

ver, the ) G
ggﬂg gégn\'t’iiggc(? fe:g:lﬁ :nd to the entire rigfrtcomlmﬁgggr ?}?ﬁc por:::r

i jati ater by one State. )

eXlSte'ntt'gr?p;?ﬁrtaétlg{)lleoinﬁhe futzre to adopt more deﬁmti aril((:l
AS%)CIatl rinciples and recommendations on this 1mpo'rtarlxt ot;;1 c
- Ol‘? o ipn favour of the present report I wish to make it eatrd o
. it as a tentative set of rules which are preliminary an oo
}n’cgﬂo;’; éuidance for the Committee in its future work towards

i i tional law on this subject
i dification of customary internatio v
i?l%n;tge(\?elopment of the system of international rivers.

nited States) : I have asked for the floor
f I?AR' (ﬁ)n}.}latlrlggslﬁls{ rr(lgrning in orde)r to introduce a motion ‘tyhlcal.ll
o e ?e elf-explanatory. All of us here interested in interna (;on
e largehy Se during these meetings constantly missed the gul qnci
n;rlgr}sl Dai'angleton, if he could have been with us, would (lilave gﬁzsl .
e ’t(l:lese discussions. In achieving what we have ach_1§v§ ,ﬂvlv: e
{)%en helped in a major way by the work which he did, in v
i i ject. .
beforfif{léxs: dg?st?ﬁs:;;hli}ﬂ;b]matter with the Pre51d'ent' of our
Association, I would like to introduce the following m0t1;>n Gl
sSo‘c‘l’I‘his ‘Conference, wishing to honour the late Pro elssgr lzw
Eagleton, for his contributions in the field of {ntgma“?opa' tirg:rstepé
= ts the Executive Council of the Association to 11 B mtepe
wohich S'll lead towards the publication ofa vplume dedicated to
et S?lch a work should include selections from his writings
mertrlllor}s,ﬁb'ect of international law relating to river developrxent, izf
?Nr(lall :s corlxtributions on this subject from members of the Assoc

tion.}UDGE BoEG (Denmark) seconded this resolution, which was

approved unanimously.

i : ish bto draw attention

_R. VaLrance (United States) : I wis
t thl\elhlzalls\‘iv sentence of the Rivers Re.solutlon and ask that thirr:g:g
(; the Inter-American Bar Association be added as g, I(lzoéopference
g.ssociation in the future stgdy of ‘fchls Sltb}%i:;)o?)xeir}asg A N(z)l’:, ry
- ican Bar Association at r ; €T,
(1)f9§}7le zlrcllt)e;t?én :\nResolution on this subject Whlch, ’togﬁtherc (\);:’71;:?
relatzad material, is printedhir(x1 tlhe pamp&xrlgce ;N{ﬂz t(l;}ela¥m c;vrxlrsmp oi
mmi f distinguished lawyers h :
%rcoMart%liez ?Paz of %lilenos Aires has been appointed and will
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present a report on the subject at the 11th Conference of the Inter-
American Bar Association at Miami next April. On behalf of the

Inter-American Bar Association I invite those attending this
meeting to attend the 11th Conference.

MR. CArRLILE BorLTON-SMITH (United States) : Speaking as an
individual but with the experience of a federal career civil servant,
I pay tribute to the usefulness in preparation of materials for
Senate Debate, of such reports as the one which you have just
adopted. ' :

The earlier reports on this subject of the International Law
Association, of the Inter-American Bar Association and of the Com-
mittee on Uses of International Waters of the American Bar Associa-
tion were referred to in connection with the recent consideration in
the Senate of H.R.2, the Chicago Water Diversion Bill, which,
after spirited debate, failed of passage upon the close of the 85th
Congress, August 24, 1958. -

Of course, one of the prominent issues in the debate was the
position of the proposed diversion under the international law
relating to international waters. The Committee on Uses of Inter-
national Waters, of which our colleague, Mr. William Roy Vallance,
an experienced water law expert of Washington, D.C., is Chairman,
opposed the Bill — on the basis of the reports of your Association
and of the Inter-American Bar Association.

Thus, there was another instance of the practical immediate
importance of such reports, as well as the long-range theoretical
assistance which they contribute to a study of the subject.

MRr. BLooMFIELD (Canada) then moved a vote of thanks and
appreciation to Professor Knauth.
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The First Report of the Committee was brought to the 47th
Conference of the International Law Association at Dubrovnik in
August, 1956, under the chairmanship of Dr. Clyde Eagleton and
resulted in the Dubrovnik text of eight Principles. These are re-
produced in the 47th (Dubrovnik) Report at pages 241, 242. Also
in the American Journal of International Law, vol. 51, page 90.

The ideas for the Second Report were discussed at a meeting in
Geneva in October, 1957, with the following eleven (11) members of
the Committee: Judge Algot Bagge, A. G. Donaldson, Esq.,
Dr. Clyde Eagleton (Chairman), Dr. H. Fortuin, Prof. Paul Gieseke,
Dr. B. Hellstrom, John G. Laylin, Esq., Mr. P. Sevette,
Mr. S. M. Sikri, Prof. H. A. Smith and Mr. L. Villars-Dahl. By
invitation Dr. Eero J. Manner of Finland was present and took part
in the discussions. :

Unhappily, Dr. Eagleton died suddenly at the end of January,
1958, leaving his work partly drafted, but subject to change. The
task of completing the report was accordingly given to the present
Chairman.

A second meeting of the Committee was convened to consider
ideas for this Report, at the Peace Palace at The Hague, on May
28-29-30, 1958.

The following eight (8) Committee-members were present :
Dr. F. J. Berber, Louis M. Bloomfield, Q.C., A. G. Donaldson, Esq.,
Dr. H. Fortuin, John G. Laylin, Esq., Shabtai Rosenne, Esq.,
S. M. Sikri, Esq. and Prof. Arnold W. Knauth, Chairman-Rapporteur.

By invitation, Dr. Juraj Andrassy, of Yugoslavia, and Mr. K.
Krishna Rao, of India, were present and took part in the discussions.
Communications were received from committees of the American
and Yugoslav Branches of the Association, from Dr. F. J. Berber,
Dr. H. Fortuin, Mr. Guillermo J. Cano, Dr. Dante Caponera, Prof.
H. A. Smith and Mr. L. Villars-Dahl. These are mentioned in the
Bibliography.

INTRODUCTORY

A resolution adopted at the 47th Dubrovnik Conference, 1956,
approved eight Principles there reported by this Committee as
“"a sound basis upon which to study further the development of
rules of international law with respect to international rivers,” and
authorized the Committee ‘‘ to re-examine these Principles, and to
widen the scope of its work so as to cover all inland waters of inter-
national concern including artificial waterways, whether or not
serving maritime navigation, and to cover all uses, including naviga-
tion, and to formulate rules of international law and to report
thereon for the consideration of the next Conference of the Inter-
national Law Association.”
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By the same resolution the membership of the Committee was
widened, and for its meetings invitations were extended to Dr.
Manner, of Finland, and to Dr. Juraj Andrassy, of Yugoslavia, the
latter being Rapporteur on this subject for the Institut de Droit
International.

In this way a considerable Bibliography was collected, several
Reports and collections of material were obtained from various
Branches, and more were promised for consideration at the 48th
(New York) meeting.

The Committee has, in accordance with the Dubrovnik resolu-
tion, made further study, and this study shows that the subject has
wide ramifications, reaching into or affecting almost all human
activities. This wide range, though it thoroughly justifies the study
of all the terms of reference given to it at Dubrovnik, makes it
impossible to cover them all in this Second (1958) Report.

ASPECTS OF THE SECOND REPORT
The scope of this Report is limited because of a decision made
at the Geneva 1957 meeting and in part also by the unhappy death of
the first Chairman-Rapporteur, Dr. Clyde Eagleton. The decision
taken at Geneva under Dr. Eagleton’s guidance was “ to omit the
topic of Navigation except insofar as it is related to other uses of
water ” (the phrase is that of Dr. Eagleton) ; to omit Interoceanic
Waterways which are almost entirely matters of Navigation, and, to
some extent, to defer considerations of ‘“ Methods of Administra-
tion ”’, by which is meant the erection and operation of technical
administrative bodies to administer agreements relating to rivers
and waters. These matters are not foreclosed ; they remain open
for further discussion. However, the topic of Interoceanic Water-
ways will not be discussed at the sessions of Section A relating to
Rivers, and if a separate discussion is desired, those so desiring
should address the Chairman and ask for a separate place on the
agenda.
It would seem to be the greatest common denominator that,
for purposes of river law and river problems currently settled or
in course of discussion, tne meaning of the phrase ¢ drainage-basin
river water’” should be limited to surface water flowing in a recogniz-
able stream, stored in a lake, or flowing and stored in a swamp area.
* This means, correlatively, that the atmospheric sources of
water, as clouds, rain, snow, dew and the ice fields and snowfields,
and the underground water-tables, the underground areas of water
storage and supposed lines of subterranean water flow are mof,
in these texts, regarded as drainage waters’’ or as elements of ** river
systems.” This Report does not consider the underground waters
which are frequently included in the broad term usufructuary

rights in waters.”
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Dr. Eagleton was of the opini in disti
. . . pinion that certain distincti i
;::z,;ié(ljy astp%ng{) to m};{ld, }Vlvoﬁld not affect the validity of theoll;:i'nvgihpllial;
ubrovnik which he not merely supported, b i
expected the general membership to a T earins e New
York debates. He, therefore diI()1 3 bpicnc s A ol
e ot e o ; not give special consideration to
up-stream and down-stream rights or duti “ i
S ind do ties; ‘‘ contiguous ”’
or ‘‘ successive ; i , bre us
Wi rivers ; consumptive or non-consumptive uses
The present Rapporteur, howeve i
. r, feels that the views whi
has heard, personally and by correspondence, indicate that solr(rzlh h(;
thesgr (}illlstmctlons should be touched upon o
is report, circulated some eight weeks in
his t : adva
‘Ijﬁyv}} ork meeting, necessarily does not consider those Brarrllgﬁ r?af otrt;(;
fro:;:l ta}xlre élot yet ready. Reports are promised, but not yet availlz)lble
i e Canadian, Israel and Indian Branches. A Germ ’
as been received. . T
Persons who intend to ici i
o participate in the New York di i
:rrlf' v}vlaljl}ed that there ‘will be some material offered at ﬁi‘i;ls%g?ﬁ
w ich is not listed with the Report, and not considered b
apporteur. e
The attention of delegates is di '
. _ € rected to such further materi
whhch wxll' as far as possible be circulated, and will at all e\?gr?{;all)s'
made available to delegates upon arrival at New York °

INTEGRATED DEVELOPMENT

One result of the Committee’s st i i
e T ! udy is the definit s
;};::eg w}rlnierl sy’i‘tﬁa_m or ;basin "* should be treatn;deacsozghgll&n
ole. is view has been stated b i s
have studied the matter objecti i ] et
tu jectively, uninfluenced by national desi
.or policies. It was voiced by H. A. Smith i e e o
The Economic Uses of I niernational s o remein &
Cono: al Rivers, which i
authoritative study of the subj is to L e
! ; ject. It is to be found i
‘Eﬁchrﬁc?l bodies such as have studied the Nile, ornth::njlfr%ﬁs gf
e Helmand. The Economic and Social Council of the Un{teé

1 The distinction between a “‘ ri
' , ““ river system "’ and a “ri in "’

(t:dli):a:ﬁa.tsa systemﬁ is the tracing of the course of strea.mf‘f,igl;ﬂba;st:gh asseems
i wi¥h ::egx? a datt> map or chart, resembling the outline of a' tree, withoi‘:::
ot il a expigssio;agf}:;ﬁ% ’s‘p;nlr_u;xg out to their sources or tips ; whereas

a0 express : elief *’ "aspects of map-maki 2
gzﬁxngzg c%lx}lrllde in elevation to another *“ divide ", é)r fl'orxir:.:gr’e:‘tng)exm:-:l .
o ins, hi hS and mere e}e'va.tlons. In many deltas, the concept of ctgs 9f
distinctgiczc;lgrg.p; 1ca.IlyBor pohtxca,lly apt. For example, the politi(g.l boinda:;n
o TR :ug;)}e:nd ilg;ulr{{_an&{g}e Netherlands, dealing with the deltas o);

(M ijn ine) i i i
whereas it is clarified by the] concept )oflsan:;s::ri:.d S et
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:ons looking toward such treat- political boundary adds to the complexity of the problem by bring-
Nations has adopted several resolutions Jo0%78 er Develop- ing in the usually conflicting needs or desires of the States concerned

erts on Integrated Riv : : py S
ﬁeﬁt’vséli}f?;;}c%nal\?:\ifrlngif)lc&7, and whose report became avail- and the arrogant attitudes of ‘‘sovereigns”. The past lack of
e

i ference to the Dubrovnik formulated legal principles and of authorities capable of making
able in Mar(;h, }11955 ) -tItr.;;f(lﬁiizsatﬁZ etext with the following decisions, with regard to international rivers, makes their problems
rinciples, of which 1 more difficult than those of domestic rivers and emphasizes the

Eommlf)znt : tablishment of an accepted international code, itl is importance of this effort of the International Law Association.
Pending establis : tatement of principles The overwhelming technical and impartial view is that all
suggested that the Du}?ﬁggﬂﬁydﬁrﬁplsanning and executing a co-riparian States stand to profit economically by joint planning for
affqrds a soqnd bastlg dpriver %,evelopment in an international integrated development of a common river basin system, so as to
project for l%fgrf?fth principle, in particular, should be usefut provide full utilization of its waters, and the greatest total of bene-
river basin. 1he & it disputes with respec fits to all States. This must at present be regarded as an ideal, in
in furnishing a guide tfor t:‘:cjglﬁﬁﬁg Zi itlc{)oes the pertinence the face of unreasoning national feelings.? It is an ideal which has
to the use of e wah?rsc’)rical circumstances in the resolution been taken for guidance by the Committee and its Rapporteur. How-
of all eq;ltabtle and Tus ever, some less ideal attitudes are expressed in the texts which are

of such disputes. follows \— ' reproduced.
The Dubrovnik PTmClpl.ig&'l(ygf;?gzla;ﬁnciple stated in No. III It chances that one such administrative body, that created in
“In accordance Wi international river should in reaching 1909 by Canada and the U.S.A., has been in successful operation for
above, the Stat?ls ;&izsagr tribunals in settling disputes, weigh 50 years, and the Canadian Branch has made such progress in its
agreements, an State against the injury done to another Report on the operation of that Boundary Waters Commission as to
. the benefit to 'Onelar use Ofg the water. For this purpose, the make it safe to say that its Report on this aspect will be available
| through a particu thers, should be taken in consideration: for study before the 48th New York meeting. It is thus possible that
| following factors among ' bl of the water ; a fuller consideration of the administrative aspects may become
(@) the right of each to a TeasoLabIe URe pos§1ibll<e. How;aver, ttllllere SeeI{lS no prlospefct (‘;h:a:t .afthranch I:vill
the water similarly report on other great examples of administration, such- as
(b) the extent of the dependence of each State upon the Rhine, the Danube, or the Congo, and Niger.

of that river ; It should be said that administration of La Plata (Parana,

i . . s oni ing to each Paraguay and connecting waters) has been a favourite subject of

i (¢) the comparative social and econ(?;nlff gains accruing study by legal scholars of South America. The Bibliography lists
: and to the entire river community ; numerous works, in‘Spanish.and Portuguese. |

oncerned ; _ Standard passages relating to administration of *“ waterways of

(4) pre-existent agreements among fhre Sty G ‘international concern’’ are found in the Barcelona and Geneva

| ¢) pre-existent appropriation of water by one State.” Statutes " of 1921 and 1923.

. 1 1 or-
The reasons for the above conclltllsllo‘:,:;fof:;ti)eefl(:ilir:iiallnuts}:az l;ntthe «Lex LATA” oF RIVER USE LAW
ctors : €
dependency of the rrla,nytfaz1 O ers such as floods, the numerous : IN THE LEGISLATIVE AND TREATY SENSE
control of water agamns h range from surface dew

pp y tel’, th

fa.ctors a.ffectlllg the su 1 Of wa \"%

e 10 er (6} W 'esa. d (o] e ou . \eltherthe [EE fII %
and 1C! t und gr und ater n t tll (:l (IS aIN)Ve Ie(:hn](‘al 4

factors is required. They are all so interrelated that Nations Charter of 1945 states any legislative norm respecting the
ors is : so in _
thll?s}:)lgfcgél Z?relgltceconomic development operation (such as 1s usual

| later operations. 3 However, we find in some treaties at least an approach in the direction of
. revent or make more costly other or la P 6 the ideal: The Geneva General Convention and Statute concerning the
g today) may p :cal knowledge, decisions must be foreseen as to Régime of Navigable Waterways of International Concern (Transit and
| On the basis of technical kn 1 es’ should be given priority 1n a Communication Section of the League of Nations, Barcelona, 1921), for example
| which use of several pOSSlb.e us ; rovision of an authority to Articles 4 and 10. The Convention for the Navigation of the Rhine, Mannheim,
i articular situation ; and this involves p litical boundary drawn 1868. Germany-Poland, 27 June, 1923, 26 LNTS 471. Norway-Sweden

make such decisions. An old or a new po

y p y- (]I'E 05), Article 2, 120- NTS 5
aCross a river S Sle]n (1()63 Il()t a.ltEI thlS lntelde ellderlc But a 121 1 I 277
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revious general conferences, such
It can be reported that, as to
x lata in the sense of an

f rivers. Nor did p
or Paris, 1856, do so.
1 uses of rivers, there is no le

law of the uses 0
as Vienna, 1315,
non-navigationa o !
i i e‘ . > .
lnten’i‘a}'femlrj:;g%:tgf Nations’ Section of Communication and Transit
put forward Statutes
« concerning Free
in force since October 31,
adherences.
Citations :

Transit,” Barcelona, April ."20, 1921,
dom of 1rdrll?)lz'Z with 37 ratifications and

LNTS vol. 7, No. 171; Doc. C.479, M.327,

1921, VIII. "
son : International Leg
g:)l; Revue de Droit Maritime Co

age 505. ' ‘ )
}I)&fll%:uth’sBenedict on Admiralty, 7th ed., vol. 6,

B i Waterways of Inter-
o erni Régime of Navigable Waterway 1
anceimc%gnctehri ” e%arcelona, Appl 20, 1921, in fo)rce since
I(l)attml?:r 31 1922, with 21 ratifications and adh'ere]gce(;s. g
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Knauth’s Benedict on Admiralty, 7th ed. vol 6,
page 367. '

Thus we find lacking a previous effort by the League of Nations
or the United Nations to express in a ‘‘ Statute”’ a statement of
principles covering the field which our Committee has been author-
ized by the International Law Association to study.

The reason why the problem of a ‘‘ statute ™ for réver uses has
not been earlier undertaken may be due to the late development of
various needs and pressures. In 1920 the League of Nations was
prompt to realize the need of several ‘‘ Statutes ”’, among these the
Statutes for the Régime of Ports, for Freedom of Transit, and for
the Régime of Navigable Waterways of International Concern.
Great need was felt in the field of Labour Law, and the International
Labour Organisation—I.L.O.—has responded to urgent demands and
has formulated more than 100 standard-type Labour Conventions
and more than 75 Labour Recommendations since 1919.

Great progress has also been made in matters of Fisheries, of
Health, of Safety at Sea, of Commercial and other Aviation.

But prior to 1919 when the League of Nations appeared, the
problems of Rivers had been chiefly a matter of Navigation. The
régimes of several of the great rivers which traverse differing national
areas had been solved by a series of well-known multilateral acts
or treaties or agreements, as for the Rhine (Mannheim 1868), the
Danube (1856, 1883, 1922), the Congo and Niger (1885). National
boundaries had been relatively static for half a century before 1919.
The national interests in the régimes of various Rivers had not been
matters of the sort of international, multi-State legal interest which,
sincled1919 and still more since 1945, has pressed upon the modern
world.

The redivision of many land territories since 1919 and especially

since 1945 among an increasing number of States possessing new

independence or a greater degree of independence, has caused many
new political boundaries to be drawn. Many of these cross or touch
the courses of rivers, lakes and swamp areas. Each such boundary
creates a problem.

Surprising population changes have occurred, and others are
anticipated.

Great changes in technology have occurred, especially in hydro-
electric powers, influencing the demands for water.

The technology of this twentieth century makes possible diver-
sions and uses of water not heretofore possible. The demand for
water increases ; the supplies have a limit.

For hydro-electric power purposes, great underground works
have been constructed in northern Sweden, in the Alps, in the
Canadian and United States Rockies. Entire upland basins have
been turned from one natural flow into another. To the engineer, a
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1. Domestic uses — drinking water, sanitation —a con-
sumptive use ;

2. Navigation — a non-consumptive use ;

3. Stock watering — a consumptive use ;

4. TIrrigation. A new irrigation project sometimes stops the
downward flow for a period of time ; but when the project
is well-established, there may be a permanently greater
downward flow than before.

5. Industrial washings — a non-consumptive, but frequently

a pollutional use.

For the future, there must be added :

6. Chemical process uses — consumptive and polluting ;

7. TFlood control — a storage and release problem ;
8. Hydro-electric power use — non-consumptive, and not

polluting ;
Atomic processes — non-consumptive, but polluting in a
new and special sense.

10. Some would add : recreational uses.

Diverted waters can sometimes be ‘‘ recaptured ”’ and further
utilized before being returned to the main stream.

9.

CLASSIFICATION OF RIVER PROBLEMS
ACCORDING TO SOVEREIGNTY

Rivers and basins can be classified geographically as being
subject to one sovereignty, divided between two sovereignties,
divided between three, four, and more sovereigns. It may be useful
to do this. We see at once that only a very few rivers are divided
between four or more sovereigns. The Danube concerns seven
States. The Parana-Paraguay-Plata basin concerns four States.
The Rhine flows through or past four States. On the federal scale,
the Mississippi-Missouri-Ohio basin concerns 26 of the 48 federated
States of the U.S.A. The Volga-Don river system touches 14 of
the Soviet States.

The 3-State rivers are not many: The Nile is, perhaps, the
greatest. The Congo, Niger and Zambesi touch three States. The
Elbe at present flows through three States. The Mekong and Brama-
putra touch three States.

By far the largest number of problems are presented by two-
State rivers. Thus we see that the greatest number of difficulties are
of a bilateral nature. The greatest task is to bring a large number of
two-State groups into bilateral agreement.

In this year 1958 the chief disputes are bilateral: Pakistan/
India as to the Indus System of Rivers; Israel/Jordan -as to the
Jordan ; U.S.A./Canada as to the Columbia-Kootenai.



82 INTERNATIONAL Law ASSOCIATION

: jori th’s rivers do not

is fai remark that a majority of the earth's

Rpae itr?ternational »» problems or disputes simply becoaiu:;c)

these rivers are located wholly within ol?e Statet or i;l?;;?lgﬁonal 0
it i ther way, many rivers have not

P s B anz mankin}cfl and our politicians have SO arranged the

caus ] i
St(?ltigisca?eboundaries that those rivers are not intersected by those

boundaries. ‘
This remark suggests that these pr(})lblcémg are 1}0;1 gﬁliicgegzrgzz

i €s 0

f rivers ; they are caused by the esires
?ﬁéﬁ:eﬁles into States and nations, each with its gwn 1:;3%;3;11?5
hores and continental shelf. So the cause of the mo ernt 1p bler 18
Sh urge of mankind to live in a system of constantly 1 o,
§n§ in%ependent States, nations, federations, commonweaiths,

sovereignties. o '
« basins ~’—call it what you

iver law, water law or the law of “b t

willfilsvflot alone or unique in feeling the impact of what President

Wilson called the right of all peoples to self-determination of their
form of governments. That impact is fe

1t in all phases of modern
political life. Our river-use law problem is merely one of many
aspects. It is import

‘
cause any

i Like most

ant and well worth our attention.
other problems, it can be solved if properly analyzed-and approa.ched.
which the law is lagging behind the engll{neﬁrs
nd the bankers — especially the World Bank. 1;l‘h(?ﬁ Bglr(l) g E(L;
2omp1eted a river—and-valley-taming p_rO]gclt cﬁi&i Nzligll{ o(i'l : Vpa e
t - ; . the ) lley,
Mexico. 1t o o engme:?[ﬁ%sf?gn‘:)odia, Viet-Nam and Thailand

1 made to servi t d Th
\311}11 la?llacx'?; ts)c(:a.exle. It has surveyed the Indus and its potentialities and

i Jv hostile peoples and
i ing to persuade the unhappily {
pe er;(li]%a;\sfcg;rmcgﬁa ang Pakistan that the prospects of grelat e_conf:}rlnalrc1
lg)ovzﬁts for many — if not indeed for all — are more @ 1ur1111§,r ea

Zrllitical and religious hostility and an atmosphere O(fi fea.l;.e : }::: =y
Eappen that engineers and bankers may succeed despl

inciples. But it would be
1 acies of our statements of law and princip
%(c}tcgel;di?ﬁlg e(;illl)ressions of law and principle could keep abreast of

events. And that has always been one of the great purposes of our
ILA.

This is an area 1n

TREATY LAwW
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There appears to be disagreement as to whether accumula-

tions of similar treaty provisions result in the formation of inter-

national law.
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CUSTOMARY LAW AND ‘‘ GENERAL PRINCIPLES ~’

There was thorough discussion, through correspondence and in
meetings of the Committee at Geneva and at The Hague, of the
methods of establishing the present-day existence of customary
international law. Article 38 of the Statute of the International
Court of Justice® was taken as basic. There was not dispute as to
the obligatory force of treaties upon signatories.

With regard to ‘‘ custom ”” and ‘‘ general principles ’ there was
more difficulty. Opinions by international tribunals would be of
importance in establishing a principle as law, but.there are very few
such opinions, for the reason that States nowadays show unwilling-
ness to take their river disputes to courts. One must, therefore, look
for the attitudes of States, as shown in various ways, to ascertain
whether there is a consensus among them accepting a rule or prin-
ciple under consideration. It seems unnecessary, among professional
international lawyers, to discuss these various ways of ascertaining
the attitudes of States; but two objections, relevant to the situa-
tion of international rivers, were raised and should be noted here.

It was argued by some, that treaties cannot be adduced as
evidence of the existence of a rule or principle of customary law.

The reasoning is that every treaty represents transaction or a
compromise, and is an ad hoc affair to solve an immediate conflict
or disagreement. Therefore, it cannot be regarded as expressing an
unadulterated legal principle. It is rather the result of a business
transaction. This view is understood to have been expressed by
Soviet legal authorities.

Your Reporter is not sympathetic to this view. Present day
authorities do not support it. Such are collected in the report of the -
Committee of the American Branch.

Many of the Committee felt positively that signature by a State
to a treaty is evidence of the attitude of the State with regard to the
particular practice, or principle, therein stated ; and that conse-
quently, treaties can be adduced, not only as binding upon their
signatories, but as evidence of the practice of States.

3 Article 38 of the Statute of the Court reads—the Court, whose function
is to decide in accordance with international law, shall apply :
(@) international conventions, whether general or particular, establishing
rules expressly recognized by the contesting States ;

(b) international custom, as evidence of a general practice accepted as
law ; “
(c) the general principles of law recognized by civilized nations ;

(d) subject to the provisions of Article 59, judicial decisions and the
teachings of the most highly qualified publicists of the various nations,
as subsidiary means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a
case ex aequo et bono, if the parties agree thereto.
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Section 11: Changes in Régime
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PART I: PURPOSE AND SCOPE

I—1.—Purpose.

The purpose of this draft is to develop Principles and Recom-
mendations for the guidance of conciliation committees, arbitrators,
courts, negotiators and draftsmen of bilateral and multilateral
agreements with reference to problems of the uses of the waters Jof
international river-basins.

[—2.—Scope.

All uses of surface waters of every description flowing in
recognizable channels, comprising lakes, and comprising swamp
areas, being within basins whose basin-areas are, as to territorial
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I1—6.—River Basin—Drainage Basin.
A river basin is an area of land in whi
surface water, both natural and artificial,
terminating in a common outlet either
inland water from which there is no outl
II—7.—Seaward Boundary of Basin.
The seaward outlet of a drainage-basin extends to the line which

divides the internal waters of the State (or States) at the point or in

the region of the outlet from the “ territorial waters * of the State
(or States).

ch all the streams of flowing
drain a common watershed,
to a sea or to some body or
et to a sea.

Note : The expression ““ territorial waters  is used in the same
sense as the statement of The Law of the Sea, recommended by the
International Law Commission of the United Nations in July 1956.
IT—8.—Navigation.

Navigation refers to passage by any type of boat or vessel,
passage by logs and rafts. i

Any natural waterway

or part of a natural waterway is termed
‘“naturally navigable *’

if now used for ordinary commercial naviga-
tion, or capable by reason of its natural conditions of being so used.

By “ordinary commercial navigation "’ is to be understood
navigation which, in view of the economic condition of the riparian
countries, is commercial and normally practicable.

(Note : Source—Barcelona 1921 Statute, Art. 1 (b).)

II—9.—Tributaries.

Tributaries are not to be considered as separate waterways.
II—10.—Lateral Canals.

Lateral canals constructed to remedy the defects of a waterway
are assimilated to the waterway.

(Note : Source—Barcelona 1921 Statute, Art 1 (d).)
II—11.— Fisheries.

Fisheries refer to fisheries on fres
and swamps.

Nothing in this Statement may be deemed to invalidate or to
amend any agreement or treaty or customary use respecting fisheries
and fishing rights in any particular river, stream, lake or swamp, in
respect of any portion or the whole thereof.

II—12.—Pollution.

Pollution is any artificial change in the natural quality of any
particular natural water.

[I—13.—Rate of Water-flow.

Rate of water-flow is the speed of passage of water measured
by scientific engineering methods.

h-water rivers, streams, lakes
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In the exercise of its jurisdiction, as defined, every riparian
State is entitled :

(i) To construct such works and to take such measures for

~ the use or control of the waters of the basin within its

territory as do not cause or threaten material injury to
any other Riparian State or its inhabitants ;

(ii) To reserve to its own nationals or inhabitants all fisheries
and any other benefits which may be derived from the
exploitation of the waters of the basin within its territory
and the land underneath the waters ;

(iii) Subject to treaty and other rights of traffic and transit,
to reserve to its own nationals or inhabitants all rights of
navigation of every kind within its territory.

A riparian State is at liberty to construct within its territory
artificial channels connecting one river basin with another, provided
that such constructions do not involve a diversion of water in such
quantities as to be inconsistent with the principles of this State-
ment.

Changes in Population.—Changes in the density or geographical
distribution of population should not, in the absence of otherrelevant
factors, affect the mutual rights and obligations or riparian States
under this Statement.

III—2.—Riparian Sovereign Duty— Extent.

A riparian State is under a duty itself to refrain from conduct
which would violate the rights of a co-riparian.

Every riparian State is responsible for such acts or omissions
of persons, authorities and agencies within its territory or under its
control as may cause or threaten material injury to any other
Riparian State or its inhabitants. See IV—11: Changes in Régime.

III—2 (continued).—Pollution.

A riparian is under a duty not to increase the level of pollution

of a system of ‘‘ international "’ waters to the detriment of a co-
riparian.

III—3.-—Co-Riparian Sovereign Right — Extent — Equitable
Apportionment.

All riparian States have a common interest in the beneficial
uses and beneficial control of the waters of any particular basin, and
each riparian State is entitled to a reasonable and equitable share
in the beneficial uses which can be made of such waters.

What amounts to a reasonable and equitable share is a question
of fact to be determined in each particular casein the light of all the
relevant factors.
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PART IV : RECOMMENDATIONS

IV-—1.—Availability of Information respecting International Rivers
Riparian and co-riparian States upon a common river and
sharing a common drainage basin should make available to the
United Nations agency charged with the matter and to the co-
riparians technical information as to hydrological and meteoro-
logical information, particularly as to stream-flow, quality of water,
- rain and snow fall, water tables, for the benefit of authorities
charged with duties concerning sources and uses of water.

IV—2.—Exchange of Information.

Regular and frequent exchanges of information concerning the
technical characteristics of the drainage waters of a basin should be
arranged and carried out between the authorities of the riparian

and co-riparian States, for the benefit of authorities charged with
duties concerning the sources and uses of water.

IV—3.—Uwnited Nations Information Service and Centre.

The action of the Economic and Social Council of the United
Nations looking towards the establishment of a United Nations
Centre for the assembling and exchange of information concerning
rivers, drainage basins and waters of international concern, is wel-
comed, and the hope is expressed that this work will be undertaken
with adequate energy and will result in a service to humanity.,

IV—4.—Technical Water Study Agencies.

Riparian States should by agreement constitute permanent or
ad hoc agencies for the continuous study of all problems arising out
of the use, administration, and control of the waters of the basin.

IV—5.—Water Study Agencies—Reports.
- These agencies should be instructed to submit reports upon all
matters within their competence to the appropriate authorities of

the constituent States and to make such recommendations or pro-
posals as they may think desirable.

IV—6.—Technical Water Study Agencies—Unanimous Recommend.-
ations.
The constituent States should co-operate, in so far as possible,

in giving effect to any proposals or recommendations which are
submitted by the unanimous agreement of the members of these

agencies.
IV—7.—Non-unanimous Recommendations.

The appropriate authorities on the co-riparian States should
make every endeavour to resolve by agreement all matters upon

which there is no unanimous agreement among the members of the
technical agencies. Ertay
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cussions as to the improvement of the proposed texts. For this
purpose funds should be sought from Foundations likely to be in-
terested in this subject, and it should be considered how, and to what
extent, the work can be carried further in harmony with the similar
work of the Institut de Droit International.

COMMENTS OF THE RAPPORTEUR

I—1.—A non-member of the League of Nations may not adhere
to the Barcelona and Geneva Conventions according to their strict

terms. The new nations created since 1945 find this embarrassing.

A Rivers’ Statement of Principle should be available to all nations
in the future.

I-—3.—1It is the aim of this entire effort to state desired prin-
ciples. If this aim is rejected, the task becomes merely one of re-
cording past negotiations and affixing to some of them the label—
Lex Lata in the sense of settled law, which would abandon the pur-

poseofthe I.L.A. in leading towards more orderly legal management
and control of the uses of waters.

IT—1.—The facts concerning underground waters are in many
cases unknown. Therefore, no general principles can be stated.
The text is limited to surface waters.

IT—2.—* International "’ is used as a term o
sense to describe river-system basins.

CoMMENT : The definition of the System of Waters being of
*“ international ”’ concern appears to vary according to the use made
of the waters. For purposes of Navigation, the definition is in
terms of navigability from the sea in an up-stream direction as far
as the natural or artificial point known as ‘“ the head of navigation.”
Under natural conditions, the head of navigation is usually the first
rapids or waterfall.

Under artificial conditions, navigation may be extended further
up-stream by canalization, by locks, and similar works. :

For hydro-electric purposes, the definition is in terms of suitable
sites for dams and reservoirs.

For domestic and agricultural uses, for flood control, for fishing,
logging and other purposes, the definition must extend to the very
headwaters of each branch or tributary.

The broad term “ river-system-basin’’ is used in this Report. It
connotes a land area, from one mountain crest or height of land to

another crest or height, all of whose drainage finds its way inte
one (eventual) River System. /

f art in a special
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em of waters of International Concern s
and Declaration of the Tran-

The phrase ““ Syst
League of Nations, made at

used in the 1921 and 1923 Conventions
sit and Communications Section of the
Barcelona and Geneva, and relating to the Freedom of Transit,
Régime of Ports, Régime for Navigational purposes of International
Rivers and Hydro-power uses of Rivers. The navigable portions
of Rivers are only a part — often a small part — of the System
for which these Principles and Resolutions are being stated. The
broadest concept is the basin drainage area, and this has been

adopted.

It is recognized that thi
cases, that a relatively sma

s definition will have the result, in many
1l area of a basin being crossed by an
international boundary may have the result of classifying a very
large and perhaps remote area of a basin-system as « international "
and subject to these Principles and Recommendations.

Tt has been attempted to define the System in terms of flowing
water in recognizable streams, lakes and swamps. The members of
the Committee appear as a whole to favour the broad drainage-
basin-area definition, and this is recommended.

‘

I1—3.—The definition of a “riparian State ” found in the
Barcelona 1921, Statute, Art T (e) is not accepted because it is
limited to the navigable portion of a river.

TI—5.—No new research has been offered as to the question of
possible rights of non-riparian in the use of economic OT other
benefits of River Systems, and this problem is laid asideat this time,

to be taken up at a later point.

II—7.—The definition of the seaward boundary of a basin
appears important when a river terminates in a delta, a bay or an

estuary. The delta situation may require more thought. The com-
plicated waters of the boundary of Belgium and The Netherlands

offer an example.

The phrase territorial waters” is derived from the Law of the
Sea.

[I—8.—“Now used” is derived from Barcelona Art. I (b) where
it means 1921. In this new setting it means 1958.

21 excludes tributaries which are usually

11—9.—Barcelona 19
Uses of Rivers text includes tributaries.

not navigable. This draft

11—10.— Lateral canals ” is derived from Barcelona 1921,

Art. I (d).
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general question of Conciliation and Arbitration and Judicial
Settlement.

The most recent statement as to steps for the adjustment of
disputes is the Optional Protocol adopted by the Geneva Conference
on The Law of The Sea, signed on April 29, 1958, by 81 States. The
Protocol is designed for States which accept the Optional Clause
for compulsory jurisdiction before the International Court of Justice.
Adapted to the Law of Rivers, the provisions would be :

Article 1. Compulsory Jurisdiction of the International Court
of Justice. Disputes arising out of the interpretation or application
of any Convention or Statute relating to the Law of Rivers of Inter-
national Concern shall lie within the compulsory jurisdiction of the
International Court of Justice, and may accordingly be brought
before the Court by an application made by any party to a dispute
being a Party to this Protocol.

Article II.  Scope of Undertaking. This undertaking relates to
all the provisions of any Convention or Statute on the Law of
Rivers of International Concern except (list of any desired excep-
tions).

. Article III. Arbitration. The parties may agree, within a
period of two months after one party has notified its opinion to the
other that a dispute exists, to resort not to the Court, but to an
arbitral tribunal. After the expiry of the said period, either party
may bring the dispute before the Court by an application.

Article IV. Conciliation. (1). Within the same period of two
months, the parties to this Protocol may agree to adopt a conciliation
procedure before resorting to the Court. (2). The Conciliation Com-
mission shall make its recommendations within five months after
its appointment. If its recommendations are not accepted by the
parties to the dispute within two months after they have been

delivered, either party may bring the dispute before the Court by
an application.

Article V. This Protocol shall remain open for signature by
all States who become Parties to any Convention on the Law of
Rivers of International Concern, and is subject to ratification, where
necessary, according to the constitutional requirements of the signa-
tory States.

Article VI. The Secretary-General of the United Nations shall
inform all States who become Parties to any Convention on the Law
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Chairman and Rapportewr

June, 1958.

ANNEX II

THIRD REPORT
- OF THE COMMITTEE ON THE USES OF THE WATERS
OF INTERNATIONAL RIVERS

Heads of Unanimous Agreement :

It is agreed that our immediate purpose is to put forward some
principles and some recommendations on which there is unanimous
agreement. ‘

It is agreed that there are rules of conventional and customary
international law governing the uses of waters of drainage basins
that are within the territories of two or more states.

It is agreed that there may be issues not adequately covered by
recognized rules of international law and also that there are rules as
to which there exist differences as to their meaning. :

As used in this statement, a drainage basin is an area within the
territories of two or more States in which all the streams of flowing
surface water, both natural and artificial, drain a common watershed
terminating in a common outlet or common outlets either to the sea
or to a lake or to some inland place from which there is no apparent
outlet to a sea.

Statement of some principles of International Law Governing,

and Recommendations Respecting, the Uses of the Waters of

Drainage Basins within the Territories of two or more States,

as to which the Members of the Committee present at the

New York Conference have reached unanimous agreement.

AGREED PRINCIPLES ON INTERNATIONAL LAW

1. A system of rivers and lakes in a drainage basin should be
treated as an integrated whole (and not piece-meal).

Comment : Until now international law has for the most part
been concerned with surface waters although there are some pre-
cedents having to do with underground waters. It may be necessary

(%9)
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6. The appropriate authorities of the co-riparian States should

endeavour to resolve by agreement all matters concerning which
recommendations are made by technical agencies.

7. In view of the variety of conditions of climate, hydrological
facts, emographic and economic conditions in the varions drainage
basins, and the varieties of possible uses and needs for water, it is
observed that regional agreements may serve the needs of riparian
States and communities in many situations and it is recommended
that every effort should be made to reach agreements on a regional
basis.

8. Co-riparians should take immediate action to prevent
further pollution and should study and put into effect all practicable
means of reducin,

g to a less harmful degree present uses which lead
to pollution,

9. It is desirable that there be further study of the hydro-
logical, engineering, economic and legal matters bearing on the
prospective operation of the existing and desired rules of inter-
national law relating to the uses of the waters of a drainage basin.

10. Funds should be sought from foundations likely to be

interested in this subject, and it should be considered how, and to
what extent, the work can be carried further in harmony with the
similar work of the Institut de

Droit International and of the Inter-
American Bar Association.
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RECIPROCAL ENFORCEMENT OF FOREIGN
- JUDGMENTS

Wednesday, September 3rd, 1958,
at 9.30 a.m.

Chairman : Dean Horace E. Read,

DEAN READ (Chairman) : I think the discussion should be
confined to problems of principle as I do not think that the time
has arrived to go into details. The main principles to be discussed
are the principle of conclusiveness of foreign judgments and the
principle that reciprocity should not be required. With regard to
the question whether the aim of the Committee should be to draft a
convention or model legislation, I should like to remind you
that some federal constitutions, such as the Canadian constitution,
do not give the federation the right to conclude treaties in these
matters without implementation by the member provinces or states.
Therefore, I think it necessary also to draft model legislation as
well as to draft the model treaty.

PrOFESSOR J. G. CasTeL (Rapporteur) : Although it is hardly
necessary to stress the advantages to international trade which may
result from a universal recognition and enforcement -of foreign
money judgments, it appears that the increased volume of inter-
national trade has not been followed by a comparable development
of the facilities granted to creditors to recover on their claims,
Each country has a tendency to protect itself against foreign judg-
ments to the prejudice of creditors in whose favour the judgment
lies. This attitude is principally due to the lack of confidence in
other legal systems. At a time when so many proposals are being
made to remedy this situation, it becomes important to determine
which solutions would result in a better organisation of international
relations. If some common principles can be agreed upon and
embodied in a model uniform act or international treaty it might
be possible to lessen some of the international tensions which in-
hibit freer economic relationships between nations, and thus create
a community of justice which at the present time is non-existent.
The Committee on the Reciprocal Enforcement of Foreign Judg-
ments was organised last spring to deal with these problems. In
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