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I. Introduction

At the beginning of this month, Israel and the Kingdorn of

Jordan announced a written agreement on a framework for a peace

treaty between themselves and designed to lead to a comprehensive

settlement of all Arab-Israeli issues.2 Diplomatic sources

confirmed that agreement over the sharing of water, along with

the establishment of mutually agreeable land borders and the

assurance of military security ts-the--st"{L6 for the states of
the region, will be central to this peace treaty. This paper

undertakes to consider some aspects of delineating the

institutions necessary to the accomplishrnent of the goals of
optimal utilization of the sparse water resourees of the region

with minimal conflict.3 This paper then focuses on bilateral or

multilateral international agreements relating to water

management. while effective cooperative management across

international boundaries often requires significant institution
building within particular states as well as across international
boundaries, that is not the primary concern of either rsrael or

Jordan, oE of most states in the Middle East

superficially, one might think that the inpending shortages

2 Clyd" Haberman, Israe1 and Jordan Acrree They Want Formal
Treatv, N.V. timeg, Nov. 2, 1992, at A3, coI. 1.

3 on" could as well select the controversies between Irag,
syria, and ?urkey over the Euphrates and Tigris Rivers, or the
potential conflict between Egypt and the sudan, oD the one hand,
and the upper Nile states on the other. sueh a transposition
would not affect the overall analysis. For more on the Nile
River, see infra g III(C) of this paper.

.ie
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of water in the Jordan River va11ey4 bode ill for the success of
negotiations centerj-ng on sharj.ng the waters in that small
region. rndeed, the worrd over waterrs unique status as a
resource has made it a frequent object of international
controversy and confrict. Neighboring states that are otherwise
cordialry cooperative have found it difficult to achieve mutually
acceptable arrangements to govern their transboundary surface
waters.5 Even states within a single federal union have engaged
in long drawn out and bitter poritical and Iega1 struggres over
the waters they share.5 Arr of this has taken place with the

4 s". , suDra note *,Semir safiAa,
Dellapenna, I 32-45 (1e68)
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eds.lgoT) ; symposium, t.;:_Issues, 26 2ot-376 (Le86); alUeit utton,
"orraLrr-an rnrernat]-onal Waters, in 5 Wat"@ 

"n.i3'JI:*rtaecffi6'-=iilffiprob1emsbetweenotherneighbors, see Steph"n Coio.re,(L964); the Law ot TntcrnarinrHe+, ti:.ffi;*HJrgffi 1-_frr##eE, l'ne
1s2-184 (1e671; ,Albert uit"",'ry r _Irr* i oas:-n uevelo (L97G) ;
BlghE, supra, ch. 51 .

r rrr 5 VJaters and Water

6 Th" struggle between various states of the united states,ror example, rrai5 e""J-;;-i" ;;il;"Iiii""r and resar fora forclecades, often inv6lvins ltre interlsi"-"r foreign nations, of therederal government, of i.ribes of American rndians, and of otherPubric anrl priv:!:. g"""p=-"r entiti"=. --s"" 
Texas v. New Mexico,482 u.s. tzi (1eB7t ; x.i=u;-":";;i;;;", 47s u.s. LoTe (1e86) ;
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probrems of transboundary aquifers having hardry begun to be

cons idered. 7

Things are not so bad as this picture might suggest.

Regardress of how violent confricts between states sharing a

conmon watersource might have become, and especially when water

itself has prayed a centrar rore in the conflict, water itself
has largely remained immune to direct conflict during the

twentieth century. Conflicting states have kept water facilities
off limits to combat,S they have have negotiated cooperative

Colorado v. New Mexico, 467 U.S. 3i-O (1984); Wisconsin v.
rrlinois, 3b8 u.s. 426 (L967)i Arizona v. carifornia, 373 u.s.
546 (1953); Texas v. New Mexico, 352 u.s. 99L (L957); New Jersey
v. New York, 345 u.s. 359 (1953); Nebraska v. wyoming, 325 u.s.
589 (L945); Cororado v. Kansas, 320 u.s. 383 (1943); wyoming v.
colorado, 309 u.s. s72 (1940); washington v. oregon, zg7 u.s. sL7(1936); Nebraska v. Wyorning, 295 u.s. 40 (1935); New Jersey v.
New York, 283 u.s. 336 (1931); connecticut v. Massachusetti , 2gzu.s. 560 (1931); Wisconsin v. rllinois, 28L u.s. L7g (1930);
Arizona v. california, 293 u.s. 423 (1931); wyorning v. cororado,
259 U.S- 4L9 (L922) i Kansas v. cororado | 206 u.s. 46 (L907) iMissouri v. rllinois I zoo u.s. 496 (L9o6). see crenerally bougrasGrant, rnterstale water Allocalion, in 4 waters and water Riqhts,
sUpra note 5r.chs. 43-48; gashir Hussain,

4L (L977); A. Dan Tarlock, The Law
,56Celo. L=_=Rev._ 381 (1985).

1' See qenerally (Ludwik
Teclaff & Albert Utton eds. i981rl
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Groundwater, 31 L67 (L991); Robert Hayton &Albert Utton,
Srgatv, 29 Ngt. Besources J. G63 (1989); rnternational Law AEsrn,International Rules on C'rotrndwater, Report ef the Sixtv-Second
gglrrerenFe ir, 23i@i ; "rtutton, The rxtapa Draft Aqreement Reratinq to the use of
Transboundarv Groundwaters, in
(Albert Utton & Ludwik Teclaff

151
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whe
!reI The Draft Articles of the International Law Commission onthe Law of Non-Navigational Use of International Watercourses

attempts to codify the practice of pracing water sources and
facirities off-limits to combat. rntrr L, comm,n, Draft Articles

. Le87).

See
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water arrangements, and the have continued to cornply with pre-
existing arrangements. For exampre, rndia and pakistan have

engaged in three fu1l-sca1e, albeit rimited, wars since 1948, ds

well as numerous other skirmishes and serious threats of war.

Yet in each instance they did not target water facilities or
j.nterfere in the operations of a joint rndo-pakistani water

rnanagement administration.9 Even in the Middle East where,

despite more than 60 years of virtually continuous Iow-level
conflict and occasional full-scale wars between Israel (or the.-

tJewish settrers before the estabrishnent of rsrael) and its (o/
their) neighbors, tacit cooperation over water actually has been

the almost unbroken rule, particurarry between rsrael and

Jordan. 1o

.. ''r..ro.-aLrrl,lr use oI fnEefnaElonaJ- WatefCOUI:SeS, U.N. GAOR, 43dsess., at 7, u.N. Doc. A/cN.4lL.463/Add.a, ctr.'rrr (1991);
rePfinted in 3 goto. J. int,I E t oss2) (rdraftArtlcLesrr) . Art. 29 reads: ,trntEinEtfonal watercouises andrelated installations, facilities and other works shalI enjoy theprotection accorded by the principles and rules of internalionalIaw applicable in international aira internal armed conflict andsha1l not be used in violation of those principles and rules.r'

9 seg- qenerallv Brian concannon, Note, The rndus waters
o arllng^^ h^--l-- -- , 1 Geo,s? (1e8e roffi,- % vJ \+Jer, . esE ql.srL, L,w-*-g.s,r sjullra nQte L,at l-63-L65, 183-184; Richard gaxt"r The Law

, sup@$. 
--=1o Se-e qenerallv_+dqp G?fIinEI€, Ts{ael and Jordan i* g?^-\7ffi2

(Abdul Maj id raild-E- nusEEfnsarriyeh @enna, sE note 4.
The observation in the text remains valid regardless ofwhether one accepts or rejects the claim some make that Israelrsgeopoliticar strategy has forlowed an *hydrautic imperative.rl

F-, 9..9.-r Leslie sihnida,
2)i J Cooley,

, 2os uiaat" gast I;i,I rc (JuIy 22, L983) ;(1984); ThomasJohn Cooley, -:
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Water is simply too critical a resource to fight over. Each

side even in intense conflict situations realizes that depriving
the other side of the available water necessary for survival is
one of the few steps that could make even a significantly weaker

state desperate enough to fight against any odds and to target
its enemies' water facilities, facilities that would be

irnpossible to defend against a sufficiently determined foe. Only

in the recent curf war did one side (the coarition) target the
water facilities of the other side (Iraq), in large part
precisely because the miritarily doninant partner in the

coalition did not fear reciprocal attacks on its own facilities.
what role did international law, in many respects a stilr

prinitive legal system,11 pr.y in arr this? whire practitioners
of international law often have devised doctrinal schemes of
considerable sophistication, they also often have not been able

to translate those schemes into effective institutions for the
management of transboundary relations. That task has fallen to
diplomats and politicians with predictably mixed results. To be

effective, institution builders must combine the sophisticated
insights of international lawyers with the practical structures
created by poriticar actors. This paper, after briefry
describing the rimitations of customary international law in

Stauffer, The Lure of the LitaniLitani, Midd1e East Intrl (Ju1y 30,t982); symposium, water Politics, @spec. Rep. No.
76 al 47-54 (198L).

11

. _- F, Tn,E=9onEeet, of 
=!ry _77-e6 (1?91) i gder_ju

the Middle East, supra noffio; yoram DinsteE
fnternational Lap as a Primitive Legal Svstem, L9 Intrl_!=_gPo1ilics r (1e86).
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regulating the sharj-ng of transboundary water resources, will
explore some of the models that have resulted from the efforts of
diplomats and international lawyers, describing their successes

and failures, and suggesting how these models might be adapted to
the problems of transboundary water management in the Middle East

with a view toward building peaceful relations and trust within
the region rather than fomenting suspicion and hostility.

rr. The customary rnternational Law of Transboundary Rivers

Absent international agreement, international 1aw operates
through a body of customary international law consisting of the
practices of states undertaken out of a sense of lega1 obligation
(the opinio iuris).L2 custornary international 1aw (regional or
general) develops through a process of claim and counterclaim
between states.13 practi-ces that crystallize as eustomary
international law can include treaties or other international

.12^{.Ln-Brier.Iy, Ilre Law of NationsJ-:rorr. uee generallv Anthonv DrAmat
u (ls71);

4-L1 (1e9o);
35-46 (1988);

102 (Louis Henfin-;

(Sir Humphrey Waldock

The

o
rew Lowenfeld, & Detlev

,3t-47 (1e68)

_1987); G.I. Tunkin,
But1er trans. 7na1

Ih" cra=ffi=
}lcDougal i-H"ir"rt- schlei,

her,

note *,15g-162, 
:.6-7.

is found in Myres

648 (1955). See also
,!--rie68) .
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agreements,14 decisions reflected in votes in international

assembli"=15 or decisions by international courts. or

international arbitratott, 16 or even apparently unilateral

actions of states.17 The writings of well-respected scholars of

internatj-onal }aw (terrned I'the most highly qualified publicistsrr

in the Statute of the Internati-ona1 Court of Justice) 18 often

contain the best evidence of what the practices are and whether

the practices arise from a sense of legal obligation or from

other motives unrelated to law.

Despite the continuing prinitive state of customary
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14 That treaties
rnight be evidence of

42; M

Hvde, L

15

to which a Particular state is not
a custom binding on that state, see

Brownlie, .ggpre note !2, at 11-L4; Janis., supfa note_ 12,

82-82, 1L5-19 (L963); T.he Jaw
2 r- 5-18 ( 19 61) ; J-llLlu-s Stone,

RiveE1-35 (1954) . But see
L28-37 (R.K. Bastone trans. 1959); Sharles

w LZ (2d ed. 1"945).

BrownI ie,
#'

supra note L2, at 14-15, 3o-3L; Christopher
---!l --^t 

?^".

Joyner, 11 CaI.-W.
Int,I L.J. 445 henveldern, International

163 Hacrue Recueil des C 165, L94-2L3
(Le7e) .

15 srornli", .s.Bp.E note L2 t at_ 1e-24t. J#l,=9?tt^t3li 11:at ee-es .note \z; ehgPtafng::gEe, z.rle-P
- r.: -L^^1
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Econonic'1Soft:lawil.,

ffiTTgos); Michael
, 47 Er:i! (rgej

Akehurst,
Y. B. In!1f-L-= 273 ( 1975) .

17 Erownlie, sP.Ea note !2, at 5; Janis., supra note L2, at
38-43.

18 statute of the rnternational court
38(1) (d), ss Stat. 1oss, T-S. 993 (194s) '
ei"#riil, srrpra note L2, ax 24-25; EanlE,
@, supra note ]-2, at 23-25'
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of Justice, art.
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international Iaw,19 it is not wholly without uti-Iity. customary
international law both empowers international actors by
legitimating their elaims, and limits those actors by
ci'rcumscribing the claims they are permitted to make. rn the
absence of a neutral enforcement mechanism, however,
international raw has nothing better to offer for sanctioning
violations than the Iaw of the vendetta.20 These limitations
must be kept squarely in mind when appraising the doctrinally
well-developed customary law rerating to transboundary resourcesr.
because of these problems, that customary 1aw cannot of itserf
solve management problerns rerating to transboundary water
resources.

space, and the knowredge that this conference has enjoyed
more extended reviews of the relevant customary international
1aw, particularly that dearing with shared surface watersources,
permi-ts only a summary description of that 1aw.21 we can begin

A.

'? +, supra note L2, at 45-46.collected supra at note 11.

Richard trIE
( 1e82 ) ; nicfrarE-FatX] ,23
of Retariation, 63 A-.@Ls6s).

See also the authoriti_es

, supra note * , at 16L. See al-so

of transboundary
8; Berber, supra

20

,

Jan Uostie,
ffi.{H:l},"ffi
Policies, 20 Nat. Resc 4s2 (1e80);
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with the one point that aIl states apparently agree on: only
riparian states--states across which, or through which, a river
flows--have any legar right, absent agreement, to use the water

of a river.22 Beyond that point, however, the patterns of
internationar claim and countercraim initially diverge sharpry

according to the riparian status of the state making the claim.

The uppermost-riparian state initially base their claims on

'rabsorute territoriar sovereigntyrr,23 typicarly claiming the
right to do whatever it chooses with the water regardless of its
effect on other riparian states. Downstream states, oD the other
hand, generarry begin with a craim to the *absorute integrity of
the rivevn,24 claining that upper-riparian states can do nothing
that affects the quantity gr quality of water that flows down the
watercourse. The utter incompatibility of such clairns guarantees

that neither claim will prevail in the end, although the process

of negotiating or otherwise arriving at a solution night require
decades.
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.Q,rid. Lands, 31 rnt'1 Af fairs e 1 (1955) ; luaw* recrarr, wateE
+p-m"t"rrq"} pffi(1985) ; Albert utton, rntern=atffi

Water Law, rtq uE! uqw

Streams and Lakes Generally,
note 5, ch. 49.

1n 5 l,Iaters and Water Riqhts, supra

Draft Articles, supra note 8, art. 4; water in lhe Middle
Ea !, supra note ^ , at L66-167.

23 water in ttre ltiddre , supra note *, at 164-165. Thistheory has one of its bes€ known expressions in a published
opinion by u.s. Attorney-Generar Haimon, 21 op. Atlry cen. 274,
28]--282 (1898). The I'Harmon Doctrinert has been disapproved bythe U.S. State Department, Memorandun to the Leqal Advisor, NLv.23, 1-942, in 3 Mariorie Whiteman, Diqest of Internat
950-es4 (Le64).

* , dt 1-65; A.P.
, 57 Am. J. Int'I L.

24

Lester,
828, 832

In
at
10(le63).



The usual solution is found in a concept of rrrestricted

sovereignty,.25 states wedged along a river so as to be both

upper and lower riparians on the sane stream, (usually relative to
different states) often are first to come around to a theory of
restricted sovereign rights under which each state recognizes the
right of ar1 riparian states to use some water from a common

source and the obligation to manage their uses so as not to
interfere with like uses in other riparian states. The

guantities of water due each state under this theory often are
defined according to some selected historic pattern of use,
although occasionally some other more or less objective measure

of need is advanced (population, area, arable land, ete. ) , or the
theory might be no more developed than the vague notion that each

state is entitred to a rrreasonable share, of the water.26
Restricted sovereignty has become the customary rule of
international law as evidence by the many treaties based

concept,2T internationar judicial and arbitrar awards 28

water irr the Midd1e E , supra note * , at L65-l-66.

Draft Articles, supra note g, arts. 5-7.
See, e.9., Berber, supra note J 4;

E/EcE/ 136 , 95-J.52 U.N.

o

on the

and the

25

26

27

(1952); n"rU"ffi
u{er.s (1931); stephen schwebel,

A/cN .4 / 348 , [ 1982 ] rr i,
,

supra note 2t, S 49.03(a).
U.N. Doc.
88-90; Utton,

28 s"", e.s., case of the Territoriar Jurisdiction of theInt'I Commrn of the Oder River, [L929] P.C.I.J., ser. A, No. 23at 27i The Lake Lanoux Arbitration (riance v. spain), 24 r.L.R.
1-01, 139 (L9s7), dioested in 53 Am. J. rnt,r L.'15a,'L7o irgsgj;The zarumilla niver-aiEG,[ion ffizil), rnforme de
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near unani-mous opinions of the most highry-quarified
publicists.29

Restricted sovereignty rests on the concept of an

international drainage basin as a coherent juridical and

manageriar unit, a concept widely supported by naturarists,
engineers, and econonists, ds well as jurists.30 Ludwik Teclaff
elaborated the concept in his well-known book, The River Basin in
Law and Historv.3l Furthermore, every..quasi-public and public
international organi-zation to consider the customary legal regirne
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29 see qenerallv
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, T.he_He.tsinki Rules
(Rep. of the

,, supra note L4, at 25, 272-274;
aw 556-558 (2d ed. 1970) ,. 1 Lass

474-475 (Hersch Lauterpacffi 195s);sm.lEh, supra note 27, at 150-51; Tecraff, supra note 5, at LsziDominique Alheritiere, settr"m"ntffiiiE-fiEeiniiionar
International-fnstrurnent$r , supranote 7, at 139-149; .luraj Ard.
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, supra note 7, at l, 3-10; AzizaFahmi,

Gretta Goldenman,

741. (1990); Schwebel,
Utton, suDra note 21,

3o Johan Lammers,

supra note 27,
S 4e.03 (e) .

Arranqements, L7 EcoI. L.O.at 82-85, --se, ffi=

(1984) ; McCaffrey, supra-noG
in Internqtional Water iaw, 345, 46-46 (19921 .

31 Egcf-arf,, supra note 2.
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governing internationally shared water resources has embraced the

concept of restricted sovereignty in one form or another.

ts. Pronouncements of International Orqanizations

One of the best known quasi-public studies of the.customary

international law of transboundary water resources hras by the
International Law Association, a nongovernmental organization of
legaI experts which was founded in tgzg.32 In 1954, the
Association undertook to codify the law rerating to the shared

uses of international rivers.33 The result was the rrHelsi-nki

Rules on the uses of the waters of rnternational Riversr* adopted

in ].966.34 The Helsinki Rures, were the first attempt by any

international organj-zation to codify the entire law of
international watercours"=. 35

The Helsinki Rules center on the concept of international
drainage basins (watersheds extending over two or more states) as

an indivisible hydrologic unit on the basis of which planning
must occur to assure the rrmaxj-mum utilization and development of
any portion of its wate;s.136 The Hersinki Rures expricitly

32 Mccaffrey, supra note L, at 141.
33 The first product of this effortthe Associationrs conference at New york

Asdlq,
Rrvers 197-98 (1959) (U.V.U. Confereni4

was a report adopted at
in 1958. trl L.

3a H"f=irrti nrr"=r SlpB note 29.

Mccaffrey, supra note

Hef slnXi nutes, .S1;pE

35

36

L, at 141.

note 29, at 7-8 [art. II & comment(a) l.



Building Institutions - 14

incrude within thj-s concept all tributaries (including tributary
groundwater), and not simply the primary international
watercourse itserf.37 within a drainage basin, the Helsinki
Rules embraced the concept of restricted sovereignty through
adoption of a rule of ,equitable utirization. r,3S The

rnternationar Law Association has continued to draft rules
relating to water-centered activities not addressed directly by
the Helsinki rules, incruding flood control (Lg72), pollution
(L972 & L982'), navigability (L974), the protection of water
installations during arrned conflicts (Lg76), joint administration
(L976 & L986), frowage regulation (j-980), grenerar environmental
management concerns (1980), and groundwater (Lgg6).39

other public and quasi-public internationar organizations
have made similar Pronouncements, including the rnstitut de Droit
rnternationar40 and the rnter-American Bar Association.4l The
u'N' Economic commission for Europe has adopted three instruments
relative to international water management. The ,Declaration of

37 td. at 7-8.

Td', art. rv- The phrase rrequitabre utirization, issimilar in both phrasing u"h i"-*"."i"g-to the rule of ,equitableapportionment" -applied by the supreme- dourt of the united statesto interstate disputes oirer surface waters shared between thedisputing states-:a system that has barery functioned in asociety with a strong judicial =ii""["r" to resorve disputesbetween users. see tne sources collected supra at note 3.
39 see qenerallv Mccaffrey, supra note L, at 144-50.
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Policy on Prevention and Control of Water Pollution, Including
Transboundary Pollutionr* merely indicates that "rational
utilization of water resourcestr is a basic element of long-term
water management.42 The rrDeclaration of Policy on the Rational
Use of tJaterfr recommended a runified strategyrt and rcoordinated

utilization."43 The commissionrs,Recommendations to ECE

Governments on Long-Term Planning of Water Management'r endorse

basin-wide, cooperative management of shared water resourc"=.44
The International Law Association has developed what some

see as a second principle governing the management of
internationally shared water resources, that each natj-on not
cause *substantial damage* to the environment or the natural
condition of the waters beyond the limits of the nationrs
jurisdiction.45 section 601 of the Restatement (Third) of
Foreiqn Relations Law also declares that states must rtake such

measures as may be necessary, to the extent practicable under the
circumstancesrr to avoid injury to neighboring states.45 The

rnternational Law commissionr dD organ of the united Nations
designed to promote the rrprogressive codification of customary

42 Decision B (xxxv),
Sgngniq conn'n f or Euro;4,u.N.oo@i,

43 Decision C (xxxIx),
44 EcE, supra note 42,
45 s"", e..r.,

adopted at the 35th Sess. (19s0)

in Ee.E, supra note 42, at L2, 15.

at 39, 4L.

t
art. I opted gracle, 1980) .o at Be

SUDTA
33,

t note 12, S GO1. See also
at L97 -

,ID
Wate

46 t
, supra note
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i-nternational Iaw, ', embraced both the principle of equitable
apportionment and the obligation not to cause appreciable harm to
other states in its Draft Articles subrnitted to the General_

Assernbly in lggl-47 The relevant Draft Articles read as follows:

Article 5

(1) watercourse states shal1 in their respective
territories utilize an internationar watercourse in an

equitable and reasonable manner. rn particularr d.
international watercourse shall be used and developed
by watercourse states with a view to attaining optimal
utilization thereof and benefits therefrom consistent
with adequate protection in the watercourse.

(21 watercourse states sha1I participate in the use
development and protection of an international
watercourse in an equitabre and reasonable manner.
such partieipation incrudes both the right to utilize
the watercourse and the duty to cooperate in the
protection and devel0pment thereof, as provided in the
present articles.

47 on the structure and purposes of the rnternational Law:;Tiil;il' ,i;;:The taw of fIEEnaffii E v"rs has beencommission since Lg4g, although work only began ii earnest inL971. f rngra}I,- supF?r at 27, ao. For a sunmary history of thecomnission's work on international rivers, see James westcoat,
)r., BeVond the Rivef Basin: The Chanrrinr-r r?aaarrxlrrr ^G
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Article 7

Oblioation not to cause appreciable harrn

watercourse states shall utilize an international
watercourse in such a h/ay as not to cause appreciable
harm to other r,.ratercourse States.48

The several chief Rapporteurs for the project in 1981 and

L982 acknowledged the virtually unanimous recognition of the rule
of |tequitable utilizationrt as a general rule of international
Iaw,49 yet stephen Mccaffrey, the final Rapporteur for the
project, has concluded that the International Law Commission

intended the rule of no appreciable harm as primary with the rule
of equitable sharing subordinate to that rule.50 perhaps one can

reach this conclusion based on comparing the categorical command

in article 7 with to the more precatory language of article s,
but this ignores the express provisions of the Draft Articles:

48 Draft Articles, supra, note g, arts. 5, 7.
49 Jens Evanson, Third Report on the Law of Non-Naviqationalwatercourses, u.N. Doc. a/cll.a7ras, 119g31 rr y.B. rntrl L.3 8g-gJ-;.schwebel, supra noEe 2i, at 85. ffiffirlesBourne, Principles and Planned ueasures, r coro. lJlEt,r rr,.rtr.

!-,---E--Po.L3 55, 73-77 (3,9921; r'rcCartren supra note L, at 150-61.
50 stephen Mccaffrey,

Tn*/l t c h^ar-- EAF - :bti-l r,. a Pol,fiE'+ .r*=&=E?t? :.0s, -s_oe-10 
(1e8e). See.also Bourne,@-norej9, -at 77-Bzr-@nther Hand1, rn" rirt"rn.ti"""r iir-c"rl*Iffin7=

Develonnent of lnternationEl r,iw?l-J- c6
ryI !23, tze-33 (Lssz) t cfrarles odim
International Watercourses, 3
143 (lee2).
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Article 10

l.Intheabsenceofagreementorcustomtothe

contrary, Do use of an international water course

enjoys PrioritY over other uses'

2.Intheeventofaconflictbetweenusesofan

international water course, it shall be resolved with

referencetotheprinciplesandfactorssetoutin

articles 5 to '7, with special regard being given to the

requirements of vital human needs'51

The asserted absolute primacy of the rule of no appreciable

harm also ignores the reality of water usage. Logically, the no

appreciable harm principle prohibits any meaningful use by an

upper-riparian state, turning the principle into merely a variant

form of the absolute integrity clairn. That position, while

frequently advocated by lower-riparian states, has never been

adopted by actual international decision-makers.52 Furthermore'

as the state seeking to initiate a new t-Ise would generally be

cast in the posture of the one creating the rrinjury,rr absolute

integrity favors the more highly developed states at the expense

of their less developed neighbors, particularly as the lower
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51 Draft Artic1es, SgE note 8, art. 10. Article 6

aescrineffi"nffitermS,ihefactorstobeconsidered
i"-alt"rmining wnetnei a use is reasonable and an apportionment
is equitable.

52 See the text suDra at note 24'
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basin states tend to develop earlier and faster than upper basin

states.53 sueh a posture is hardly conducive to achieving the

developmental equity proclaimed under various banners at the

United Nations

one can reconcile the ttro rules by stressing that the no

harm rure actually prohibits only trappreciabre harmr, ,sensible

harmrrr |tsignificant harmrrt |tsubstantial harmrrr or the Iike.54
These standards require a deterrnination whether a use represents

a reasonable or equitable utilization.55 As the German federal
supreme court stated in The Danauversinkunq Case (Wtirttemberc, v.
Baden),56 rr[o]ne must consider not only the absolute injury
caused to the neighboring state, but arso the reration of the
advantage gained by one to the injury caused to the other.rr5T By

53 Bourne, supra note 49, at 92; Albert Garretson, The Nile
Egs'!+l if -Tng=mw =of 

Inter , supra note 5 ,at 255, 264-65. See g e ql .
. Th".exceptj-ons generally occur in situations were a regionis colonized by a technoloqilally more developed culture fromoutside the region.. perhaps the most notabte example is theunited states relative to Mexico. see Alberto sz6ie1y, ,Generar
Pr+nciplgs', and ' s in tne '
International Law commiqgionrs Draft articfes on trr. Non-

of Vi.ew, : Cofo. .r. fntrf nnv

54 Sehwebel, supra no1ce 27, at 9g-100.
RR-- -&_, at 99-LO7;

[commentary to Art. X];
note 29, at
, supra note

t9-20
45,
Utton,art. 1. See generallv l,Iccaffrey,Egpran 1, at 1-44-50;supra note 2L, SS 49.04, 49.J-0.

56 Arr.r. Digest & Rep. of pub. Int,I!927). See also Evenson, supra note 49,
note 27, at LO2.

57 see qeneralLy Bourne, .ggg3 note
supra note 21, SS 49.05, 49.06.

L.
at

Cases 128 (RGst.
1OO; Schwebel, supra

49, at 82-921 Utton,
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this view, the rule of no appreciable harrn is really just a

variant statement of the rule of equitabre apportionment or
equitable utirization under the principre of restricted
sovereignty in the watersour"".58

C. Groundwater

The Helsinki Rules included only those groundwaters that
formed part of a drainage basin, that is, that contributed to the
principle streams, lakes, or other common terminus of the
rerevant watershed.59 whire there is far less experience
regarding disputes over aquifer management, the same principres
wourd no doubt be applied by anarogy.60 A gathering of experts
on the Iaw of internationar water recentry confirmed this
conclusion in a meeting at Berlagio, rtary, where the drafted a

model treaty to assure the equitable utilization and management

of shared groundwater basins.51

rIr' Treaties as rnstruments for Managing Internationally-shared
Water Resources
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Even if each interested state always

adrninistration of shared waters requires
riparian state to be lirnited relative to

agreed that the

the sovereignty of each

the water, states would

58 see crenerallv Ronald coase, The problen of soci-al cost, 3J.L. & Econ. L (1960).
59 Hersinki nures, supra note 29, at 8 [comment (b) ].
50 See the sources collected supra at note 7.
61 Hayton & Utton, supra note 7.
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still dispute what should be the conmon standard and the proper
application of any agreed standard, disputes that wourd
ultimately lead back to the law of the vendetta.52 serious
conflict in one form or another cannot be avoi.ded under the
restricted sovereignty theory without a peaceful mechanism for
the orderry investigation and resolution of the disputes
characteristic of the restricted sovereignty theory.63 This has
nearly always regui-red the negotiation of some sort of treaty,
regime to settle the most salient aspects of the sharing of the
transboundary water.

Most disputes over international river systems have
eventually produced some modus vivendi on the basis of the notion
of restricted sovereignty, with nearly Loo such treaties having
entered into force by 1950 and more having folrowed.54 stirI,
the needs of orderly and peaceful administration of the shared
water resources has tended to push nations further toward a model

pr Leqal-oG, 32 T"rr"1" Lffi
53 The concept of restricted sovereignty relating totransboundarv watlr r"=ori""= is esseniiirry the same as the ruleof equitable'apportior,*"ni-upplied by the supreme court of theunited states ii, ai=p"t.=-ultween stites of the united states.'t'nat rure has barely i"n"ti""ed at all, and then only because oflne existence of thl corii-.= a final resort to comper

;:::::i:::.:.=:i*"* ; H;r":;:it"::riH,":i,*i"r"3xi,. 
".

64 Berber, note 1-4;
ot ttv9ro-ntectric mst, 95-]-SZ U.N. Doc. n1z,cn1na (tes2) ;

4s. 03 (a) .

,

, SUDTA note 24; Utton, supra note 21, S
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even more restrictive of their sovereignty than the basic

restrictive sovereignty model already described.' That model

be fairly described as based upon a 'rcommunity of propertytt

the watet=orrt"".65

Under the cornmunity of property nodel, a waterbasin is

can

in

jointly developed and managed as a unit without regard to

international borders, with an agreed sharing of the benefits of,

and equitable participation in, that development and

manalrement.66 Although the fuI} instantiation of such an

approach are still^r",67 there are good reasons for believing

that the practice of nations will move in this direction. In

fact, a number of international meetings recently have adopted

the principle of community of property as the goal in settling

disputes over shared water resources, culminating in the recently

completed Draft Articles of the International Law Commission on

the Law of the Non-Navigational Uses of International

Watercour="=.68 The central provisions propounding the community

of property model is found in articles 8 and 26 of the Draft

Articles:

65 see qeneralrv
PersPeqtive ch. X (1985);:at l7L-L73.

55 L.F.E. Goldie, Equitv and the International Manaqement of
Transboundary Resources, in Transbognd?rv Bes , supra
note 7, at 103-137; Utton, .S.uEE. note 2J-, S 49.03.

67 s"", L9-:-, The Treaty for Amazonian Co-operation, art. I,
reproduced in 1, Int'I Leq. Materiak 1045 (1978); Evensonr Sur):E3
note 48, at 44-45.

58 Draft Articles, .9BPEd, note 8, arts. 8-L9, 26, 27. See
qenerallv ULtonr .SEE note 18, S 49'09

, supra
,_ rnote t



Article 8

General Oblicration to Cooperate

Watercourse States shall cooperate on the basis of

sovereign eguality, territorial integrity and mutual

benefit j-n order to obtain optimal utilization and

adequate protection of an international watercourse.

Article 26

Manacrement

1. Watercourse States shall,
them, enter into consultatj-ons

management of an international
include the establishment of a

mechanism.

at the request of any of

concerning the

watercourse, which may

joint management

2. For the purpose of this article, rmanagtementil

refers, in particular to:
(a) planning the sustainable

development of an international watercourse

and providing for the irnplementation of any

plans adopted, and

(b) otherwise promoting rational and

optirnal utilization, protection, and control
of the watercour=".69

69 Draft Artic1es, supra note g, arts. B, 26.
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In this section, I will describe the patterns of treatiei

that have been adopted over the years to coordinate'the

management of internationally-shared water resources' I will

particular describe the agreements relating to the Nile River as

the primary example of treaty management of Middle Eastern

waters. Finally, I will describe an ideal pattern of water

management derived from study of more or less fully developed

community of property systems. such a fu1ly developed

institutional framework is essential for a region facing

increasingly desperate water shortage=.7o

A. Measures Short of Allocatinq the Water between the States

The simplest arrangement recognizing the interrelationship

of rrrater uses in adjacent or successive states is the commitment

to share information about'the uses being made in the several

states. Such an agreement, bY enabling water users to consider

the existing or planned uses elsewhere on an international

watercourse, can Serve to reduce direct conflicts. An early

example is the Portuguese-Spanish convention of 1865 requiring

consultations before either signatory would license a private

hydraulic work on the international reaches of transboundary

rivers.71

at 40-45i
The Law of
L24: Tec1aff,
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7o see qenerallv Dellapenna, supra note 4,
Northcutt Ely & Abel-Wolman, Administration, in
International Drainaqe Basins, supra note 5, at
supra note 5, at 1L3-203.

71 Agr""ment on Regulations of Boundary Waters, November 20,

i-g66, ES an Annex to the Convention on Boundaries between Spain-
and iortugal, signed on September 29, 1864 , LZg Consol. T.S ' 453'
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Such agtreements are of extremely limited utility. Merely

sharing information is only helpful when there is enough water

available to satisfy all, or nearly all, potential users. When

water is chronically short and there is no agreed arrangement for
determining the uses that should prevail in the event of direct
conflict, agreements providing for nothing more than the sharing

of information must fail to prevent or resolve conflicts between

users and their governments, and might even exacer:bate conflict
if one or the other party seeks to evade its obligations and

thereby augrmented distrust and its accornpanying tension.

rnformation sharing agreements have thus tended to give way to
agreements designed, at the least, to prevent direct conflicts
between competing hydraulic projects.

The next step forward is sirnply to agree that no hydrauric
project can be undertaken in either state without the consent of
the other if the proposed project wourd sensibly irnpair the
watercourse, or at least sensibry interfere with uses in the
other state. An early example is the 1905 agreement between

Norway and sweden regarding their shared watercour="".72 The

agreement between the United States and Canada created a Joint
Boundary Waters Commission to approve works in either state that

See also the Frontier Treaty between Austria and Czechoslovakia,Dec. 12, t928, art. 28(3), 108 L.N.T.S. 57.
72 Convention concernant Ies lacs et cours de lreau conmuns,signed oct. 26, 1905 , 34 Martens N.R.G. (ze ser. ) z1L. see alsothe Convention between Sweden and Norway on Certain euestionsRerating to the Law of watercourses, May 11, lgzg, art. lz(tl ,120 L.N.T.S. 277.
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would likeIy affect persons in the other state.73 A multilateral
agreement binding the signatory states rrto refrain from all
measures likeIy to prejudice the navigabilityr of waterways was

signed by 20 states in 192L, but ultimately was ratified by onry
five states (including the British nnpire1.74 A similar
principre was subsequently incorporated into a murtilateral
convention on hydroelectric works affecting more than one

state.75

Agreements not to permit new works without the consent of
another interested state also serve to solve problems when water
is fairry plentiful and both states have room to trade off
consents. such success is often signarled by a successi-on of
agreements, each apparently of lirnited import but cumulatively
representing a high degree of joint deveropment of a basin,s
water resource=.76 when water is scarce relative to demand, the

73 Treaty between Great Britain and the united statesRelating to Boundary waters and euestions Arising beiween theunited states and canada, Jan. li, 1909, arts. rrr, rv, rx, x, 36stat. 2449, T.s. 548; united states-canadian Treaty of Jan'. L7,1961, for the co-operative Development of the colimbia RiverBasin, arts. xlv, xvI, 15 u.s.T. isss, T.I.A.S. 5538. Seeqenerallv utton, canadian rnternationar waters, supra note 2.
74 General convention Regulating Navigabre waterways ofrnternational concern, Apr. 26, 1921J art. Lo, 7 L.N.T.s. 35.
75 General conventi-on Relating to the Development ofHydrauric Power Affecting More than one state, oel. g, Lg23, art.4, 36 L.N.T.S. 76.
6 such, for exampre, is the situation between canada andthe United States relative to the Great Lakes-St. Lawrence basinand the columbia, basin. see Teclaff, supra note 65, at 42g-zg t438-43 , 458-6L; 

. Utton, canaaiEffiin"Enar witers, supra note5. A similar situation is found on inE ,
i!_1?9:51n.28..9"1=+deraIsotheevo1uti'onorffio',9-.
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rreed to secure consent to every significant change in water use

can sj-mply paralyze further development of the water. Unless, as

in the Anglo-Ita1ian agreement on the Atbara, that j.s the goal

sought, such an agreement quickly ceases to be an acceptable

solution and attempts to evade its strictures again will breed

suspicion and hostility.

B. Allocating Water between States

The next arrangement to emerge has been agreements to divide

the transboundary waters by volume. Such agreements have been

made as successors to earlier agreements to inform, consult, or

approve hydraulic works on transboundary waters, often when

developing technology made the harnessing of a common river's

hydroelectric potential increasingly attractive. Such agreements

could either the waters available at one or more power sites or

the power to be produced by a single facility or concessionaire.

For example, Portugal and Spain entered into a convention in

L927 to divide the international portion of the Duoro River into

two parts, allowing Spain to exploit the hydroelectrj-c potentlal

of the first part and Portugal the hydroelectric potential of the

second part.77 This convention, still in effect also contains

guarantees of minimum flowsr78 and establishes an International
Institutional Manaqement and Remedies in Domestic Tribunals
(Articles 25-28. 3O-32), 3 Colo. J. Int'I Envt 26L,
263-66 (1_e92) .

77 Convention Between spain and Portugal to Regulate the
Hydro-Electric Development of the International Section of the
River Duoro, Aug. 11 , L92'7, att'. 2, 82 L.N.T.S. 133.

78 rd., arts. B, 18.
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Joint Commission to share information about the development of

the hydroelectric potential of the international reaches of the

transboundary rivers.79 The spanish-Portuguese Convention on the

Duoro also included a dispute settlement arrangement. The joint

commission is empowered to decide whether proposed works are

compatible with the convention's provisions; unanimous decisions

are immediately binding on the parties, but majority decisions

must be approved by the two governments, with approval presumed

if neither government objects within 30 days of the communication

of the decision to the governments.S0 The convention also

provided, theoretically, for recourse to the International Court

of Justice should the parties fail to agree;81 th" agreement,

however, makes no provision for the inplementation of a judicial
award.

Agreements aliocating transboundary waters by volume or
otherwise have become quite conmon as instantiations of the
theory of restricted sovereignty, sometimes coupled with a

requirement that works potentially interfering with the rights of
the other party cannot be undertaken without the consent of the
other. Some of these agreements seek to achieve the desired goal

not by specifying the amount of water that might be diverted but

79 rd., art. 14. Portugar and spain agreed in L9G4 extendedthe authority of the International Joint Commission over othersorts of hydraulic works and introduced a measure of flexibility
in the sharing of the hydroelectric potential of the Duoro Rivei.
The por^Iers of the International Joint Conrnission to guarantee
mininum flows was extended to the Guadiana River in igee.

I o rd. , art. i-G .

81 rd., art. 2L.
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by specifying the amount of water that must be left in the

waterso.rt"".82 The United States has largely resolved its long-

standing disputes with Mexico by entering a series of agreements

obligating the United States to deliver specified quantities of

water to the Mexican border and by creating a International Joint

Commission to construct hydraulic works on the international

reaches of the shared rivers.83

India and Pakistan used a version of this last approach as a

means of avoiding both disputes and joint management by agreeing

to divide the waters by source stream, giving each state the

exclusive use of certai.n tributaries of the Indus River in an

agreement made in 1961.84 The effect of the Indus Waters Treaty

was to require Pakistan to construct a new canal system to shift

its relj-ance from the rivers assigned to India to ri.vers that had

hitherto been less developed; the deal became possible both

because India agreed to underwrite the expenses of Pakistan's new

canalsr85 although in fact the money was provided by a

82 See, e.q., United States-Canadian Treaty Relating to Uses
of the Waters of the Niagara River, Feb. 27,1950, arts. 4, 6, L
U.S.T. 694, T.I.A.S. No. 2l3O; Convention du Rhone pour
1'amenagement de Ia puissance hydraulique entre Ia France et Ia
Suisse , OcE. 4, 19L3, art. 5, 5 Martens N.R.G. (3e ser. ) 291-;
Convention concernant 1'amenagement de Ia chute du Doubs pres de
Chatelot, Nov. t9, L930, art. 5, 26 Martens N.R.G. (3e ser.) 314.

83 Convention with Mexico, May 21, L906 , 34 Stat. 2953, T.S.
No. 455; Treaty Respecting Utilization of Waters of the Colorado
and Tijuana Rivers and of the Rio Grande, Feb. 3, L944, 59 Stat.
L219, T.S. No. 994. See qenerallv TecIa:EE, supra note 65, at
429-33i Utton, Mexican International Waters, supra note 2.

84 Indus Waters Treaty, signed Sept. L9, 1960 , arE. 2, ALg
u.N.T.S. ]-26.

85 rd., art. 4.
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development fund administered by the Wor1d Bank.86 The Indus

Waters Treaty also irnposed duties to exchange intormation and

provided for mutual inspection t,o assure compliance, subject to

.binding arbitration of technical questiorr=.87

As the brief review of agreements partitioning water

resources suggests, creative use of such agreements can resolve

many potential controversies over shared waters with a minimum of

ongoing active cooperation. Such agreements uttimately remain

unsatisfactory if only because the resultant unilateral

activities by each party to the partition can only coincidentally

optimize the utilization of the resource. As a panel of experts

appointed by the Secretary-General of the United Nations

concluded in L957,

It is now widely recognized that individual water

projects--whether single or multipurpose--cannot as a

rule be undertaken with optimurn benefit for the people

affected before there is at least the broad outlines of

a plan for the entire drainage .r"..88

Often, such arrangements require frequent negotiation of new

agreements to attempt at least temporary optimization of use of

the resource. Such has ben true for developing the hydroelectric

86 See qenerallv Tgcla:E!, supra note 1, at L63-165, 183-184;
Teclaff , supra note 65, at 436-38; Baxter, $PE note 9;
Concannon, supra note 9.

87 Indus Waters Treaty, supra note 84, arts- 8, g-

88 U.N. Deprt of Econ. & Soc. Aff., Inteqrated River Basin
Development, U.N. Doc. E/3O66, at 1 (1958).
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potential of the Niagara and Columbj.a Rivers in the United States

and Canada89 and to resolve recurring disputes between the United

States and Mcxico over the quality of water delivered pursuant

the American treaty obligatiorr=.90 The process of negotiating

supplemental agreements, at best, consumes time and moneyl at

worst, important projects rnight never be undertaken when a moment

passes or the cost of reaching agreement is prohibitive. The

resulting frustrations can fuel controversy rather than calm it.

c. The Nile River Recrime9l

The Nil"e River has brought life-giving waters through the

heart of the north African desert for millennia, and has been

relied on by farmers and others in fgypt and Nubia since tine

immemorial-.92 The Nile has also been a significant lirniting

factor, with the longest length of any river in the world and yet

the smallest average discharge at its mouth of the nj-ne longest

rivers of the world.93 The NiIe is the quintessential rrexotic

river, rr receiving no inflows of tributary water and negligibte

89 xrutifle, supra note 2; Teit-eLEE., gupra note 65, at 428-
29, 438-43i Johnson, supia note 2; Symposium, supra note 2;
Utton, Canadian International Waters, .ilEEB note 5.

90 Teclaff , SEE note 65, aE 429-33; Utton, Mexican
rnternatffiatilsupra note 2.

@,22
92 wa@urv,
93 rd. at 13,

Nat. Resources J. r.5r. (r.e82).

supra note 91, at L2-L3, 25-32.

2l..



The technology for irrigation and other consumptive uses
long remained undeveloped preventing any serious drawdown of the
river;95 in fact, or the Nire, the rnajor form of irrigation
remained the annuar floods welr into the present century. 96 with
the advent in Egypt of row-revel dams (r'barragesr') in the nid-
nineteenth century9T and of modern hydrauric vrorks, most notably
the Aswan High oarn,99 in the twentieth century, attention
inevitably turned to protecting the flow of water on which these
facilities depended.

controlring the upper reaches of the Nile vras not so
difficult in the nineteenth century than it would be today. The
British, after gaining effective control of Egypt in l,B82,
struggled for nearly two decades to subdue the sparsely peopled
sudan and raced the other colonial poh/ers to find and secure
control of the headwaters of the lti1e.99 Although they did not
quite succeed with the ratter, the did secure the headwaters in
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rainfall for the last 3, OO0 kilometers
length and steadily losing water as it
Sahara to the Mediterranean sea.94

of its 6,925-kilometer

cuts across the eastern

at ]-9-32.

supra note 53, at 264-67.

at 87-89, 94-1531 Garretson,

at 43-4-7.

94 rd. .t 1B-l9.

.95 qeg generally Ludwik Teclaff, Fiat or custom: Thecheckered Development of rnternation;lmat.
Resources J.- 45, 63 (1991).

96 w"lgruury, supra note 91_,

97 td. .t 32-421 Garretson,
98 l^laterbufy, supra note 9L,supra note 53, at 274-76.
oorJ Waterbury, supra note 91,
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Uganda, and obtained sovereign control over nearly the whole of

the Nile vaI1ey. They then obtained, by treaty, the agreement of

the Congo Free State, Ethiopia, and Italy (the other states

controlling various sources of the Nile) not to change the flow

of the waters of the Nile without British consent. Loo

Thereafter, the British authorities undertook works to extend

irrigation in the Sudan while attempting to assure water supplies

in Egypt. Lo1

Financial considerations precluded work on the Egyptian

portions of the planned works even after the Sudanese works were

finished in L925; instead, Egyptian needs were secured by the

British administration of the Sennar Dam in the sudan.Lo2 when

the British Governor-General of the Sudan was murdered in Cairo

in ]-924 during nationarist unrest motivated in part by a demand

for the incorporation of the sudan into Egypt, the British

100 Protocol Between Great Britain and lta1y Delirniting
Spheres of Influence in East Africa, Apr. 15, l-gtL, art. 3, g3
Brit. & For. State Papers 2li Treaties between the United iingdom
and Ethiopia and Between the united Kingdom, rtal-y, and rthiopia,
Relative to the Frontiers Between the Sudan, Ethiopia, and
Eritrea, Mdy 15, L9O2, art. 3, Cnd. No. t-370 (T.S. No. 16 of
1902), 23 Hertslet, comm. Treaties 344i Agreement Between GreatBritain and the independent state of the -ongo Relating to the
Boundaries of the Sudan, May 9, 19OG, !l 1, g.f.S. No. 4, Cmd.2920. see qenerallv R.K. Batstone, The utilization of Nile
wat.ers, 7 rnt'1 & comp. L.o. 523, 533-37 (1,959) ; Garretson, supranote 53, at 277-7Bi Dr. Sayed Hosni, The NiIe Regime, 17 BgvueXgypli-en-ne 70, 7L-73 (1961); Okidi, supra note gl, it t67iT.

101 Nife--comms, -1-925 Repgr.E, S tO-13 , 2t Martens N.R.G. (3eser.) 10L; fec_Igff., supra note 65, at 433-34; Garretson, supra
note 53, at 267-70t 278-84; Hosni, supra note 1OO, at 73-gO.

lo2 smith, supra nohe 27, at -77; Teclalf., supra note 65, at
434i Garretson, supra note 53, at 282-83i Hosnir .Eg6 note 1OO,at 79-
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reacted in part by threatening to permit unrimited sudanese

irrigation. Eventually, the British and Egyptian governments

reached an agreement in 1929 assuring continued British control
of the Sudan predicated on the Sudanrs subordination to Egyptrs

dominant position on the pi1".L03

As soon as Sudanese independence was assured in 1953 r 104 the

Sudanese government demanded modification of the L929 agreement

as too restrictive of Sudanese development. lo5 The Sudan

particularly objected to the plans for the Aswan Hiqh Dan that
would flood parts of the sudan and arso to the requirement of
Egypti-an approval before new works could be constructed in the

sudan.106 The outcome was a nev/ treaty ratified in 1959 that
settred most outstanding questions between the two countries.loT

The 1959 Treaty included recj-procal consent to new dams in
each country, the High Dam at Aswan in Egypt and a new dam on the

103 ggitfr, supra note 22, at 70; waterbury, supra note 9L,
at 63-67;-BEEtone, Jupra note 1oo, at:ffi6aiEsor,, supra
note 53, at 27A-74,284-BG; Hosni, supra note 1OO, at gO-97;
Okidi, .SllE note 9L, at L7O-76.

Lo4 Agreement Between Egypt and Great Britain Coneerning
self-Government and serf-Determination for the sudan, Feb. !2,
1953, L67- u.N.T.s. L57. see senerarlv waterburv, supra note 9L,
aE +8-55

105 w.t"rprrJr S1IEEB note 91, at 67-77.
106 Batstone, supra note 1oo, at 537 | 547-5Or. Garretson,

supra note 53, at 286-92; Hosnir .EgpIB note t_OO, at 91-99; Okidi,
supra note 9L, at 181-85.

Lo7 Agreement between the United Arab Republic and the
Republic of the Sudan on the FuIl Utilization of the Nile Waters,
Nov. 8, 1959 | 453 u.N.T.s. 51, reprinted in 15 Revue Eqvptienne
32t (lese).
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Blue Nile in the Sudan.108 More irnportantly, the Treaty
allocated the flow of the Nire--48 birlion cubic meters (BcM) to
Egypt and 4 BCM to the sudan, measured at Aswan.1o9 "surplss,
trater from the sudd was allocated more favorably to the Sudan--up
14.5 BCM to the sudan and only 7.5 BCM to Egypt.11o The Treaty
further committed the sudan to undertake additional reclamation
works in the upper sudan with the water recrairned to be allocated
equally to the two nation=.111 Fina11y, the two nations, which,
after all, termed the ?reaty as one for rthe Full utilization of
the Nile waters,rr sought to present a united front to other Nile
basin states through the following remarkable clause:

[B]oth republics agree to study together [the claims of
other Nile basin statesl and adopt a unified view
thereon- rf such studies result in the possibility of
allotting an amount of water to one or the other of
these territories, then the value of this amount as
Aswan shal1 be reduced in equal shares from the share
of each of the two Republics.L72

The treaty solved the problems of the two countries,
--_<

L08 rd., art. 2, SS 1, Z.
109 rd., art. l.
1L0 rd., art. 2, S 4.
111-- rd., art. 3.
L12

fur-+r^^-- +q., art. 5. Since then, the two
il;:::: steps to.inregrate rheir economies-'qres rntegrating their governments.

states have taken
and have made gestures
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although the Sudanese have conplained about 'rshortages in the

midst of plenty. rr113 Continuing population growth has made the

problems of inadequate water supplies a pressing one even in
Egypt,LtA something unirnagined when the i.959 Treaty was signed.

The hydrogeology of Burundi, the Central African Republic, Kenya,

Rwanda, Tanzania, Uganda, and Zaire, the uppermost states on the

White Nile, is such that activities in there are unlikely to
affect Egypt or the Sudan north of the Sudd. l-15 The Blue NiIe
presents a rather different picture.

The BIue Nile arises in the highlands of Ethiopia

contributes the major, and highly variable, flow of the Nile in
northern Sudan and Egypt (75-goe.) . L1-6 Indeed, a giood deal of the

White Nile's flow in so far as it reaches the northern Sudan and

113 The phrase comes from Waterbury, .sgpre. note 9!, at, 2Lo.
see qenerallv id. at :.74-2og, 2mainE-rin, The Nile
inside the Sudan--Increasing Demands and Their Consequences, 10
Water Int'I 73 (1985); Bret Wallach, Irriqation in Sudan since
Independence, 78 Geoqraphical Rev. 417 (1989).

114 waterburv, supra note 9L, at 118-J-9, L5t--53 , 2L3-3L; TheNire: a ffiserGnE, rhe ne;n;;i;i, Feb. 27, Lee8, dr 74.
115 w.!er!Urf., supra note 91, at t4-L7, 23-24; okidi, .supE3note 9L, at L54-55, 189-98. Even when projects are designed that

some hope can produce significant water out of the Sudd, the
continuing civil disorder in the south of the Sudan prevent
implementation. Kathryn Davies, Eqvpt. Sudan in Nile Talks, !.he,
Guardian, May 31, 1985, at 7 1 Okidi, supra, at L9L-92. These-
realities have not prevented Egypt from attempting to control
what development goes on in the states uppermost on the White
Nile. Garretson, supra note 53, at 285; Hosni, supra note 1OO,
at 87-89; Okidi, .Egp4,r at L76-8L, 185-89.

116 welerlUfy, supra note 9L, at t7-Lg; Gamal Moursi Bard,
The NiIe Waters Ouestion: Backqround and Recent Developments, L5
Revue Eqyptienne 1, 2 (L9591 i Garretson, supra note 53, at Z59i
Okidi r .ggpp note 91, at 154.
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Egypi-, also arises in Ethiopia.llz continuing political turmoil

in Ethiopia has preventecl that country from developing the Nile's

waters before they leave the country. If the current regime

succeeds in stabilizing the country and undertaking major

development projects, however, that picture must change.ll-B

Egypt and the Sudan, oD the other hand, will insist that Ethiopia

undertake no works that inflict I'appreciable harmrr on their

existing activities, basing their claims on the customary

international law as expressed in the Draft Articles published by

the International Law Commission.ll9

The impending struggles over the waters of the Nile suggest

several major patterns that in general are found in river basins

worldwide. Development usually occurs in the lower basin earlier
and faster than in the upper basin.120 This creates a set of

existing users who demand protection for their Itprior rightstt and

a class of disadvantaged potential users upstream who demand

clevelopmental equity. Because of the developmental differential,
the lower-basin users often have the military power to enforce

1'L7 Garretson, supra note 53, at 259-60, 264.
118 s"", e.g., Assem Abdul Mohsen, Eqvpt, Ethiopia C1ash

over the NiIe, The Midd1e East, Sept. 1980, dt 70. The ear)-y,
inadequateagreffiEthiopia,srighttodeve1opthe
waters of the Atbara and the Blue Nile are described in Batstone,
supra note 100, at 551-551 Garretson, supra note 53, at 291-92;
Hosni, .S.SEE note 1OO, at 89-91; Okidi, supra note 91, at tg2-93.

119 oraft ArticLes, ,EgpB note 8, art. 7.
120 The exceptions generally occur in situations lrere a

region is eolonized by a technologically more developed culture
from outside the region. Perhaps the most notable example is the
United States relative to Mexico.
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their wilr if they feer free to use that pov/er, but the upper
basin users have the water and can cut it off or'contaminate it
with devastating results to the lower-basin users. The resulting
tensi-ons can be managed onry if the water is managed in such a
way as to assure the equitable participation of all states
sharing the basin.121 A= R.K. Batstone and others foresaw as

earry as l-959, the very year the present treaty was signed, onry
by reworking the Nile regime into a coordinated regional
management authority can the basinrs probrems possibry be

sor,red .L22

D. Communal Manaqement

As the foregoing has shown, comprehensive management is
necessary to achieve the optimum utirization of water
particularly in an arid region rike the Middle East.
Furthermore, for the Jordan va11ey, conmunal management presents
an important opportunity for politicar benefits through the
creation of institutions and experj.ences of cooperation rather
than conf1ict.L23 Even if the only long-term solution for the
needs of the people in the valley will require the importation of
water from outside the Jordan varrey, several proposals for which

121 see qenerally Utton, supra note 21, S 4g.og.
]-22 Batstone, supra note r.00, at 555-5g. see arso okidi,supra note 9L, at 184-99, 199-99.
123 see qenerarry carE-inrler S:BE-Ea note 1oi Derlapenna,supra note 4.
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having been seriously entertained in recent years,3-24 the optimum

utilization of those irnported watersr Ers welr as locarry
available waters, can be handled more efficiently and less
explosively through a regional mechanism than by each state
acting on its own in competition with the others.

The essential erements of such a conmunal management

arrangement are easy to describe in general terms, but remain

difficult to negotiate in detair or to imprenent. The basic
terms on such an agreement would be based on recognizing that the
basin states form a conmunity united by their common property in
shared water resources (hence the term rtcommunity of propertyrt).
This concept is realized by:

a. jointly developing and managing the waterbasin as a
unit without regard to international borders, idearly
through a transnational institutional structurel

b. sharing of the benefits of that development and

managtement according to some agreed formula; and

c. a procedure for investigating and resolving the

inevitable disputes in a constructive rather than

conflictual manner.

such principres have rong been recognized by the united
Nations, beginning even before the committee of Experts in

124 see, g.g:-,
onW

. U.S Foreicrn
1987); Joyce Starr,

V[ater Wars, 82 For. aft. t7 (199].
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Lg57.L25 The conclusion continues to be promoted at virtuarly
every opportunity that arises within United Nations activities.
we have arready seen that the goar of cornmunity of property has

been endorsed in the Draft Articles on Non-Navigational Uses of
rnternational watercourses prepared by the rnternatj-onal Law

commission and presented to the General Assembly in l-991.L26

Perhaps the most succinct and enphatic statement of the

conclusion within u.N.-sponsored activities was the opening

statement in a working paper prepared by the u.N. secretari_at for
the Fourth Regionar Technical conference on water Resources

Development in Asia and the Far East, held in colombo in 196o:
rrRiver basin development projects are now necessarily

multipurpose and lead to unified development.nL2T The same

approach was also endorsed in the final report of the u.N. water

Conference at Mar del Plata in L977: 'rlt is necessary for States
to cooperate in the case of shared water resources in recognition
of the growing economic, environmental and physical
interdependencies across internationar fronti,ers. such

125 see rnteqrated River Basin Deveropment. For earlier
expressions of support for integrated nanagement within theunited Nations, going back to L949, see teitarr, supra note 65,at 427-28

125 oraft Articres, supra note g, arts. E, 26, quoted supraat note 69. see arso id., Ss 20-24 (on the obligation of stalesto protect and preserve the ecosystems of internationaL
watercourses through collectj.ve and separate action). seeqeneralry ved Nanda, The Law of Non-Naviqationar uses of

Int,l Envtl. L. & Po 175 (1,992).
golo* J-of Water Installations, 3

L27 U.N. Doc. No. St./ECAFE/Ser.Flt9, dt 6l- (tg62).
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cooperatj-on . must be exercised on the basis of the equality,
sovereignty and territorial integrity of aII States. ill-28

The community approach has also found support in occasj.onal

arbitrations and mediations. one of the best expressions was in
a report of the Rao Commission appointed to resolve the dispute
between the sind and the punjab before the partition of rndia.
The report stated:

The most satisfactory settlement of disputes of
this kind is by agreement, the parties adopting the
same technical solution of each probrern, ds if they
were a single unified community undivided by political
or administrative frontiers. If there is no

agreement, the rights of the severar provinces and

states must be determined by apprying the rule of

"equitabre apportionmentr * each unit getting a fair
share of the water of the common river.L2g

As the Rao commission suggests, the problem with relying on

the concept of a community of property, a right to equitable
participation in the transnational management of a conmon

resource, is that international law does not provide a ready-made
blue print for the necessary institutionar structures. The

customary Iega1 obligation can only be expressed as an obligation

n^*r 
L28 Generar-Assembly, Report.of the united Nations water

, u.N. Pub. E/77 /ii/Nt2(1977) , at 53.

129 The rndus River Basin case (the sind v. the punjab),Report of the Indus (Rao) Commission lo-l-L (tgll,) .
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to negotiate to create the necessary institutions' This

obligationisexpressedinsomedetai}inthelnternationalLaw

comrnission's Draft Articles'L3o but it remains an imperfect

obligationaSthereisnoproceduretocompelthepartiesto

succeedinthenegotiations.AbsentsuchSuccess,thebestthat

canbedone,dstheRaoCornmissionindicated,istorrpartition||

the water'

Internationalpracticedoesprovidenumerousexamplestouse

asmodelsforinstitutiondesig,,.l3lPerhapstheear}iestisa
jointcommissiontodeterminetheoptimumsitesforbuilding

lockstoenhancenavigationontheMeuse,createdbytheTreaty

of Fontainebleau between the Holy Roman Ernpire and the

Netherlands.132Throughoutthenineteenthandtwentieth
centuries,moreelaboratearrangementswerecreated,often

centeringonapermanentcommissionresponsibletoinspector

restrain activities that could impair navigability'133 similarly
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130 Draft Articlesr 9EP!B note 8' at arts' 9' L1-18' 2L'23'

26-28.

13L see qenerarrv !ecE.!.' Eupra note 65' at 443-48'

L32trait6d,accorddefinitifentreS.I,I.ImperialeetRoyale
Aposrorique er L.H.p. les ;;i;;;;;s 6tats q;""i"i'" des provinces

uni"s, Nov. 8, 178s' art' ;;';";;;t";; R'r: (2e ed') s6'

133 Eg., 4, congress of Vienna' . 
Final Agtt ' 

June 9 ' 1815'

arts. 108 , LOg;, Martens iln.- 427;. rr"il3"a" linites entre leur

maiestes te roi de pruss" "i"i"-toi 
a"='i"y-it=' ??E' 7' 1816'

"rL. 2e,: uiitens N.R. sai"p!""L treatv-ilt'""tt the Allied and

Associared powers and ""r*lr,"l';;";-,;,'t61g-'-art' 
331' 13 u'S'

For. ReI. 65;.-;z; G?n?r?r 
.Eo,,,.i",,tion, g"iii-i,":: 74;. Convention

rnsrituring ir,I-6"ii'iti.r"-!;i;;; oi Ef;"-oanube' JuIv 23' LezL'

z6L.N.r. s. til ; conventi;"";;;litt'ii''q"Inl-stttute 
o't llavisation

of rhe Erb",ri"f, .-zz, *2;': ie-i.N.r:!l iii; Exchanse of Notes oD

the Rhine commiision, llovj 'uo,u Ga,i,-ao sl"L' igg+' i't'A's' No'
Ses
lrtt
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single-purpose commissions, temporary or permanent, began to be

created by the early twentieth century to coordinate the
development of the hydroelectric potential of internationally
shared waters, although many of these did not have final
decision-making authority. 134

There are only a few examples of multipurpose commissions

with considerable effective power. More commonlyr ds on the NiIe
or the rndus, the commissions are given authority only to gather

and cisseminate information.l35 one of the chief example of an

international commission endowed with real decision-naking
authority is the International Boundary Waters Comrnissj-on set up

by the United States and Canada.135 Th" Commission has the power

to issue binding orders regulating the diversj-on or obstruction
that affect boundary waters,l3T but even with this power the two

nations have felt compelled to undertake considerable further
negotiations to resorve many contentious issues.138 rn fact,
l-571-,' convention Regarding the Regime of Navigation of the
Danube, Aug. l_8, 1948, 33 U.N.T. S: Lg9.

L34 see, e-.,., Agreement on Regurations of Boundary waters,supra note 7l; convention concernant 1es lacs et cours ae lreauconmuns, supra note 72; the Rhone convention, supra note g2i
Generar convention, supra note ?5; the River'Duoro convention,supra note 77; Austro-czechoslovak Frontier Treaty, supra note7L; swedish-Norwegian convention on the Law of walercourses,supra note 72; the Doubs Convention, supra note g2.

135 The Nile Treaty, supra note !o-t, art. 4; the IndusTreaty, supra note 94, arts. g, 9.
136 The Boundary Waters Treaty, supra note 73.
L37 rd., arts. 3, 4.

_ 
138 Sqg, e.s., the Colunbia Basin Treaty, supra note 73.

-generally recratr, sqpra note 65, at 42y--igG-al ,458-61;Utton, Canadian Irrternational Waters, supra note 5.
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Ludwik Teclaff has concluded that the Commission has shown Iittle

evidence of rra basin approach in issuing permits'in construction

in boundary wateps.rr139 on the other hand, the International
Joint Commission established between the United States and Mexico

was given the responsibility for planning, constructing, and

operating dams and other works on the international reaches of

the boundary waters. l-40

As this brief survey suggests, the full instantiations of

communal water management remains rare. Nations are seldom

willing to compromise their sovereignty over a basic resource

that is necessary to optimize integrated water management with a

basin. Nations have found it easiest to agree to create

institutions for gathering and sharing data, and not too much

more difficul-t to agree to create institutions empo$/ered to
forbid or restrain alteration of a watercourse, particularly when

the purpose of the institution (e.9., promoting navigation) is
best served by preserving the watercourse more or less intact.
Nations have, however, found it very difficult to agree to submit

their futures to international institutj-ons authorized to pIan,

construct, or operate single- or multi-purpose projects even when

the benefits of such an institution would be considerable.

The goal of communal management remains largely unrealized.

International organizations, such as the United Nations and the

International Bank for Reconstruction and Development (the World

139

140
83, art.

tecfa:ff., supra note 65, at

The Colorado, Tijuana, ana
2.

446-47 .

Rio Grande Treaty, supra note
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Bank) bear eonsiderable responsibility for this failure. Despite

their consistent abstract support for communal management, they

have done little actually to promote integrated management by

communities of states sharing a particular basin. The World

Bank, while rightly claiming considerable credit for the Indus

Waters Treatyr 14l hu. since taken a hands-off approach to

integrated water management by declining to fund water project

until every state riparian to the watercourse has approved the

project. The policy plays directly into the hands of the more

highly developed lower-basin stat es,t42 functioning as a rul-e of
absolute integrity denying every riparian state, except the

lowest, the means to develop water resources within their
borders. Yet, for internationar organizations to ignore the

Iower-basin interests in a rush to develop water resources in up-

river states wourd not be more equitabre or more satisfactory.
International organizations begin to provide material incentives
to communal management arrangements instead sacrificing the
interests of some riparian states to the interests of other
riparian states.

IV. Managing the Waters of the Jordan Valley

An agreement over sharing the water resources, on the
surface and beneath the ground, is essential to any peace

agreement between the states of the Jordan varrey. such an

141 srrp." note 84.

1'42 See the text supra at note 53.
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agreement will perhaps prove to be the most difficult aspect of
the entire negotiating process, yet, if done properry, it courd
be the arrangement that most decisively assures that any ensui-ng
peace will last. what options might be used to enhance the
already considerable covert cooperation over water within the
Jordan va11ey to best meet the needs of the burgeoning
populations of the regj-on without inducing confrict directly over
water?

There are four states that physicalry share the Jordan
va11ey, rsraer, Jordan, Lebanon, and syria, arong with the
occupied Territories. No existing agreements apportion or
otherwise control rights to use the waters found within the
Jordan varrey. France and the united Kingdom during their
Mandates over syria and Lebanon, on the one hand, and parestine
and Jordan, on the other, entered created certain arrangements
for developing the waters of the Jordan, principarly in order to
create the Rutenberg concession.143 I=r."1 has never accepted
the applieability of those arrangements,l44 and in any event they

143 Exchange of Notes Between the British and French
S:y::lT:lt:_l:=pgctgnq.rhe Boundary r,ine Between syria and

}:Y;T:I'^1_t_1j rsreemenr or_ Good ueisr,uoriv n!r"t;;";'"l[i"1"'in"
:Ii.*:l_gpv:rnment on Behalr or the-r"riiio;i;-;;";";:#i;I #;.E- UfIlg clllt,

ln:.l:"":: g"y":r1",.,:^"n Beharf oi svrii and Grear Lebanon, Feb.
?,]:926,56 l.N.T.S. 79. See generatlvsuprs note ', at 3O; Abraham Hirscfi, ,
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Isreali Ambassador, to the
Council, Official Records,

144 statement of Aba Eban,Security Counci1, U.N. SecurityVIrI/633, dt 26 (19s3). Del
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simply no longer address the needs of the peoples living in the
valley- The Rutenberg concession and the related Franco-British
arrangements do not apply to the Kingdom of Jordan, at least not
to any extent greater than they apply to rsrael.l-45 while one

might argue that the Johnston plan, deveroped in the 1950,s, has

become a specj-al custom binding as Iaw on the states of the
vaIIey,146 that plan also no longer is adequate to the needs of
the people of the vaI1ey. The arrangements in any event never
went much beyond the vague notion of equitable apportionment.

Today, with burgeoning populations in all the areas of the
Jordan valrey, there sinply is not adequate water to trust in a

vague rule of equitable apportionment. l4T Given the depths of
hostility within the valrey, rne is tempted to find some method

of apportioning the waters of the va11ey in such a way as to
preserve inviolate the autonomy of each state in managing its

145 ,yordan does have
division of the waters of
Kingdom of Jordan and theUtilization of the Waters
L84 U.N.T.S. 15.

a treaty with Syria regarding the
the Yarrnuk. Agreement of the Hashemite
Syrian Arab Republic for the
of the Yarmouk River, Sept. 3, Lgg7,

146 s"tiue, supra note 4, at B4-r1r2; water in the MiddleEa-s!, supra note *, at 3g-45, 168-69; nricffi, Johnston, Jordan River
Ya-1rey DeveloorJrent, 29 Deplt state Burl. 892 (1953); E.i;Johnston, Ltission to th@ 't State Bu11. 2A3(1954); Eric Johnston,

.7?g (te54); David
,rd . 536(l-990). See qeneralli Louis sohn,

Source of customary rnternationar Law, i"mkinq, frr ss23:..-289 (Adriaan Bos & H. Siblesz eds. rgeil
747 For an analysis of the ]egal claims of the severarstates rerative to the waters found in the Jordan 

-r.it"y, 
seeDellapenna, suDra note 4, at 4O-45.
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share of the divided waters.148 This does not appear possible.

one could easily imagine many partition schemes for the

waters of the Jordan valley. The scheme that would most

completely preserve the autonomy of the several competing

political entities would be to assign all of selected to sources

to a particular country in exchange for that country surrendering

all claims to other waters. For example, the Jordan River could

be assigned to Israel, the Yarmuk to Jordan, the groundwater

between the Jordan and the Mediterranean to the occupied

Territories, leaving Lebanon and Syria to satisfy their needs

from sources outside the valley. Any such scheme simply will not

work because none of these arrangements would be,adequate to the

needs of any of the states, except Lebanon and (perhaps) Syria.

Israel's water budget has been in deficit for years even with

consuming virtually aI1 of the Jordan water, most of the

groundwater, some of the Yarmuk, and occasional supplements from

the Litani in southern Lebanorr.149 The deficit has been rnade up

by drawing fossil water from the Coastal Aquifer, made possible

by depriving the Palestinians even of the water they have been

using for centuries150 and threatening permanent destruction of

148 Compare the partition of the
between India and Paki-stan. See the

149 Derrapenna, supra note 4, at
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the resource by salt water intrusion from the Mediterranean.
Jordan's situation is even more difficult,151 whire situation in
the occupied t'erritories can only be described as desperate. L52

Lacking locar oil, the states of the region cannot afford
desalination. rn sum, the water needs of the region can only be

net through importing substantial water from outside the va11ey,
perhaps from as far away as the Euphrates and the Ni1e.153

A more far-reaching partition of the waters would allocate
all the waters of the Jordan vaIley (and perhaps the Litani as
well) to fsrael, while providing imported water to Jordan and the
occupied Territories. such an approach would have the virtues of
not only possibly meeting the water needs of the va11ey but also
of minirnizing the need for overt cooperation between hostire
political entities. For such an approach to be acceptable, dt
the least rsrael would have to accept a major, perhaps the major
share, of the cost of importing the water for Jordan and the
occupied Territories, although, like the rndus waters agreement,
this might be underwritten by a fund managed by the world Bank or
some sirnil-ar arrangement.l54 The inescapable downside of such an

(l_979),.
ry 38-51- (198G) ; N. Selbat,
(1e81); Rarni xnouilEt

,71

151- Dellapenna, supra note 4, at
tu' ,d., at 32-3s.

38 (L979); Joe Stork,
, 13 Mer.ig_Re&_ 19 (1983).

30-31.

153 starr--E JtorL, supra note L24; starr, supra note L24.

n.^.,-1ln llg:= waters Treaty, supra note 84, art. 4. see$s*35E, suDra note 7, at 153-165, 183-r-84; recrgfr, supra note65r at 435-38; Baxter, suora note 9r. concannon, suDra note 9.
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arrangement is the inability of water users in the va11ey to make

the most efficient use of all the water that becomes available,
either locarry or through inportation. Furthermore, each state
will be more or less permanently locked into such sources as are

allocated to it even though it appears likely that rsrael, dt
least, will, sooner rather than later, need access to inported
water, especially if immigration returns to the leve1s of reached

just prior to the Gulf War. Similar concerns should even more

firmly preclude reliance on a apportionment scheme such as in the
'Johnston Plan whereby, rather than working a division of the
sources, the waters of particurar sources would be divided so

that each state and the Occupied Territories would each have a

share of the Jordan, and so on.155

The communal management approach could offer the best

alterative despite the seemingly never-ending hostilities of the
region. Such an approach is rooted both in the practical needs

of the region and long-standj-ng 1ocal traditions relating to
water management. Customary water law often t/as adninistered by

a water master who performed functions sirnilar to a magistrate,
allocating community water among users and ealling upon the water

users from time to time to rnaintain the communal water system.156

under the hadith of the prophet, a1r courd calr upon even

privately-owned water to slake their thirst so long as the water

155 For the details
Uiaale_easE, .gggp note
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was surplus to the needs of the owner, condemning to the most
severe eternal punishrnent rrthe man who, having water i-n excess of
his needs, refuses it to a traveler . .ilL57 The eustomary
communal system found expression in the ottoman civil code (the
Mejelle) ,158 and has been carri-ed forward into contemporary
Jordanian 1aws.159 rsraer has enacted similar laws.r-60

Jordan's need has reached a point were it now appears
willing to consider regional water management.16r- The idea of
sharing the management of important water resources is, or
course, particularly alarmj-ng to Israel with its sense of itself
as surrounded by mortal enemies.162 Nonetheless, out of
necessity, rsraer has always cooperated to some srgnificant
extent with Jordan over managing the lower reaches of the yarmuk

river, L63 and seems willing to expand this cooperation to at
Ieast some extent.154 The role of the palestinians, however,

L57

LO4 , 1o8.
t

+rl er: Buklriri, _2 Les,traditions
rso vanva iun aaam@i
72-

L58 Arts . :^234, 1235.
l-59 Law. No. Lz of 1968; Regulation No. Bg of r-96G.
l-60 rsraeli. water Law, 13 Laws of the state of rsrael r73(s71e--r_ese) -++#$,rffi.
161 witn 

,@". 10, 1991, dt A1o, co1. l_.
52s""r-€.e.r@,

30, r-989,E'0.
153

764

Jerusalem pos!, Sept.

Carfinflg, supra note 10, 34-40, 79_83, LL6, 162_73.
Haberman, suDra note 3.
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must be resolved.

Israel has long been understandably particularly reluctant
to consider any role for any future Palestinian entity to have a

rore in nanaging the water on which rsraer depends.L65 stil1,
the crisis over inadequate water that is already emerging in the
va1ley, coupled with institutional arrangements that can

adequately assure rsraer that it is not sinpry surrendering its
future to its enemies and appropriate incentives from outside the
region (both in the form of material support for the necessary

infrastructure and appropri-ate guarantees behind the regional
institutional arrangements), makes it possible to convert the
existing tacit cooperation over water in explicit institutions of
cooperative management.L66 perhaps these same incentives, arong

with the promise of their own state or at least self-government,
will be enough to bring the palestinians arong as werl.

rdealIy, and perhaps necessariLy, communar management of
water wourd constitute a formar 1egal order in place of the
present informar or customary lega1 order. Because of the need

to inport water into the Jordan varley, the institutional
structure might well need to extend beyond the Jordan vatley
itself to incrude to some degree the states that would be the
sources of the water to be imported. To be effective in managing

water and precluding conflict, the institutional structure and

156 samir Saliba, in a more
briefly addressed here, reached
supra note 4, at Ll_3-L52.

extensive review of
similar conclusions.

the options
SaIiba.

1s-r.7 (teso).
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formal 1ega1 order wourd not only have to embody concepts of
cooperative management, but it would have to be able.167

(1) to determine the facts of water use in each

nation;

(2) to resolve disputes across international
boundaries I

(3) to guide responses to unusual temporary water

shortfalls;

(4) to regulate or to design and implement 1ong-terrn

ansLrers to the serious permanent shortages that exist
in the region: and

(5) to enforce its decisions.

since ancient times, water has been a central political
factor in the Middre East.158 water conti-nues to be central
today. whether such a structure as r have outrined can be

negotiated over such a vital resource between actors with such

deeply entrenched distrust and hostility night seem unrikely, yet

Le Marquand, po,Lj
and Management, in Wat d 147 (Albert Utton

Rodgers & Utton, supra note 7;
the U. S. -Mexican Frontier, International Gro ,supra note 7, at l_57-189.

158 r"gJ€, supra note

_ 
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the alternatives seem even more unbearable. The very importance

of water makes cooperation over water more likely than
conf1ict.L69 As in ancient times, the shared need for optimum

management of this scaree resource can become a source of
regional unity. rather than regional discord. water can become

the key to building peace in the region if the two sides are now

prepared to exploit this possibility activery and effectivery
rather than to allorrr themserves to drift into mutuarly
destructive competition.

169 see the text at notes 4-1O.


