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raft artieles on The Law o Non-Navigational Useg
articles 3 ta 33 adontad by .the Dxafeipg Commilteg
o6 _gecond reading
THE LAW OF THE NON-NAVIGATIONAL VSES OF INTERNATIONAL WATEROOURSTS
Part §
"INTRODUCTION
Article 1
Scope of the present articles
1. The pregent articleg apply bo uses of incernatiensl watercourses snd op
their watery for purposes othezr thax navigation and to measures of ~
conservation and management related to the uses of those watercourses and akaplic
their wazers. el
2, The use of intemmational watercourses for navigation iw not within the

feopc of che presenc arcicles except in 8o fay as other usey affect navigation
or are affected by navigation,
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_ Actigly 3
Uss of tarms
For the purposes of the prosent articles:
(a) rintermaciensl watarcourss® Wmedns % wabercourse, parts of which are
gltuated in different States;
{b) "watercourse" means a system of aurface watarg asd greundwaters
{ constituting by virtue of their physical relationghip a unitary whole and
normally flowing inte a8 eommon termisus;
(&)  “wstercouras State” weans a State in whose territory part of an

internaticnal watercourse is situated.

Article 3
Eatercvurse gdreementy
1. Watergourse States may enter iulu vue ©F Wore agreements, bereinafter
referred Lo as “watercourse agreements*, which apply and adjust the provisions
of the preseat articles o the chavacteristica and uaes of a parcisular
@ international watercourse or part therweof.
2. Whers 4 wAtercourse agresment 18 concluded betwees Lwe Of mOre

watercourse States, it shall) define the waters to whieh it spplies. Such an
agreement may be entered into with respect to an entire internaticmal
watercourde or with yespect Lo any part thereof or a particular project,

- PEOGLamie or use, provided that the agreetwent does not adversely affect, to a
% lnt-. extont, the wee by one or mvie wlher waceroourse States of the

of the watercourse,
3. Where & watercourse State considerm mhat sdjustment op applicatien of the
provisiona of the present articles ig required because of khe characteristics
and uses of a particular international watercourse, watercourse Statas ashall
congult with & view to negotiating in good faith for the purpene of comcluding
& watestourse agreement or agreements.
frticle ¢
Partien Lo watercourse morgements

@ - 1 Evnry watergeurac State is entitled to participate in the negotiation of

g\ and to become a Farty to any watercoursa sgresmeat that applies to the entire

international watercouvee, as wall as to participata in any relevane
cengultarions,

a. A watercourse State whose use of an internaticnal WALersourss wsy be
affected to a gignificant extent by the implementation of @ proposed

. epmng | Bt g e
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watercourse agyeement that applies only to & part of the watersourss or wo »
particular project, programme or use ia entitled to partiesipate in
consultations on, and ia the megotiation of, such aam agnoment; to the extent
that itw use is chereby affected, and ko become a party therato.

i - Part I

GENERAL PRINCIFLES

A 1. Watercourse Sutn ahnn in their respective territories utilize an
international watercourse in an wguitable and reaecnable mapver. In ‘
Particular, an intersatiomal watercourse shall be weed and developed hy .- /
tarcourse States with a view to attaining uptiual utalmﬁm theraof and

benmfics thevefrom cmism: with adequate protection of the w watercourse,
2. Watercourss Seates shall participate in the use,
protection of an internatiesal watercourse in an squitable and reasonable
manner. Such participabion includes Loth the right to utilize the watercourse
and tha duty to cocperate in the protection and devalopment thereof, as
provided in the present srticles.

Urilization of an international watercourse iz an eguitable and
1 reasonable manner within the meaning of article § requires taking inte sccount
a1l relevunr fastors and circumstances, including:

(2} geogeaphie, Wydrogvaphic, tyarological, climatie, acological and
other factors of a natural tharacter;

{b) the social and . eds of the w emmm Etatey councerned;
a&% E;ﬂ. o LG, w&. Enzen AL pas et ST
* 0

Bl (d}  the wffecty of thy use or uses of the watercourse in onm
watarcourse Btate on other watercourse States;
(¢)  exioting and potential uses of the watRECourse;
(£}  couservation, protestios, develcpment and economy of nse of the
water resources of the watercourge and the conts of measurea taken to that
effact;

{g)  the availability of altemnatives, of corresponding value, to a
pazticular planned or existing usge.

5
{. B 3 3
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2. in the application of article 5 or paragraph 1 of this artigle,
watercourse States concerned shall, when the need arises, enver inte
congultations in a spirit of coopsration,
Arcvicie 7

ebligation not to cause glguificant harw
1. Watercourse States shall exercise due diligence to urilize an
international watercourse in'such a way as not Lo cause gignificant harm te
other watercourse States.
2,  VWhere, despite the exerciss of due diligence, significant herw iy caused
to another wstercourse State, the State whope use causes the harm ghall, in
the absence of agresment to auch uge, congult with.the State suffering such

harm over;
i {a) the extest to which such use W
W’M:king inte account the factors listed i 6
{#) the question of ad hoc adjustments to itsx utilizavion, designed to
eliminate o mitigate any such harm causad and, vhere appropriate, the
question of compensatien. '

=

Brkigle 8
Wm
Watercourse States shall cooperate on the baais of soveraign equality,
territorial integrity and mutual benefit tn order to artain oprimal
utdlizavdon wnd adequate protection «f an internacional wategcourge.

Articie 3
Regular exchangs of dats gnd informarion
3. Pursuant to article 8, watercourse Scates shall cn a regular basis
exchange readily available data and informaticn on the condition of the

watezeourse, in partiecular that of a [ydrolegical, meteorological,
hydrogeglogieal and ecological nature, as well as relaced forecages,

2, It a watercourse Staee in regquested by another watercourse State to
provide data or informacion that i not veadily available, it shall ompley its
bast efforre ve comply with the Faguest but may condition its compliance upen
payment by the requesting State of the reascnable costs of ¢ollecting and,
whers apprepriste, processing such data or informaties.

3. Hatercourge States shall employ their best efforts to eollect mnd, whers
appropriate, to process data and informaticu in a manner which facilitates ite
utilization by the other watercourse States to which it le communicated,
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4 e MLLROIL D Detween gifld G L8 O et
i, In ere adastice ¢f agreement oy custom to the contrary, no use of an
international watercourse emjoys inherent priority over other unases.
2. In the event of a conflict betwoen uses of an internatfenal watarecurse,
it shall be resclved with reference to the principles and factors wet out ig

articles § to 7, with speciml regard baing given to the regquirerwuts of vital
human neads,

PART IIX

Informgtion concerning plannad IeAZures
Watercourge States ghall exchange ianformetion and consult each other on
the porsible affects of planned wemaures un the condition of an intermational

watersourse.

e e 4 S5 S RUNEL OO el

before a watercourse State implements or permits the implementation of
planned measurss which may have a siguificant adverse effect upon othar
Wateraturse States, ir shell previda thooc Scates with timely notification
thereof. such notification shall be accompanied by available technica]l data
and information in order ta enable the norified States to svaluats the
posgible effects of the Planned teagures,

Arti
Paxied [ v 8 bificati

Unleas otherwise agreed: .

fa) & watercourss Stats providing a nocifieation under article 13 ahall
allew the notified States a Period of six twnthe within which vo study and
evaluate the possible eftecea of Lthe pledned measures and to commmicate Ehe
findings to jt;

(b]  this period shall, at the request of a norifiea S¢ate for which the

eValuation of the planned measurs poses special difficuley, 'bo axtanded Ffor &
pericd nok exceeding six monthg.
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O During the period referred ro in article 13, the notifying Stata shall
cooperate with the notified Srates by proviging them, op Teguest, with any
additional data and informaticn that ia available and aecessary for an
accurate evaluation, and shall aot implement or permic the luplementation of
the planned measures withour tha consent of the notified Stateg.

Article 3¢
& E€ElY Lo notsficatiog
d’ 1. The notified §tates shall commmicate their findings to the notifying

State as wazrly ao posaible,
2. if a notified Seuca finds thae dsplementation of the planned measures
would be inconsistent with the provieions uf srticleg 5 or 7, it phalz
communi aare rhig finding to the Aotilying State within the period applicable
FUrsuant to srticle 13, together with a documented explanaticn setting forth
the reasons for the £inding,

Aiticle 16
1. If, within the Period applicable Fursuant to article 13, the notifying
Etate recaives no Commuiicaticn under paragraph 2 of mrticla 15, it way,
subvject to its ebligations under articles s and 7, proceed with the
implemeatation of the Plannad messures, in gccordance with the norificacion
and any other data and information provided to the notified States.
2, Any elaim te Compensation by a notified State vhich has failed v veply
may be offset by the costy incurred By ths actifyiny State for action

= il Lo : p Y = USRI OGS B S R St
1. 1f 3 communication ia mada under paragraph 2 of articla 15, the hotifying
State and the State making the commmnication shall epter igto Conaultations
and, if necessary, Regotiations with a vigw to &rriving at en equilable
Feralution of the @ituaticn.

BT
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2, The ¢onsultations snd Regetiations shall be conducted on the bamis thae

each State must {n good faith pay reasonable Tegard to tha rights apnd

legitimate interests of the cther State. i

3. During the ecourss of the aonsultations and fegotiaticons, the notitying

Stata shall, i 30 Tequested by the notified State at the time it makes cthe

communication, refrain from implementing oz Pormitting the inplecuntation of

the planned measures for a Peviod pot excending aix mentha.

( Acticle 19
mmmw.m

1. It a watercourse Stata has serious reasan to believe that ancther

§ watercourss Stata s planning measures tpat may hava 8 significant adverse

j Sffect upom it, the former Stata Wiy Iequest the latter to pply the

Provisions of arbicle 12. The request ahall pa acocwpanied by a docunantad

explanation wetting torth its reasona,

2. In the event that the State Plaaning the measures neverthelesy £indg that

it is not under an obligutien tw provide a Botification under arcicle 12, ie

shall so (nform the prher State, providing # decumented oxplasation setting

forth the peamens for guch finding. TIf thia finding deesn not Batisly tha

other State, the two $rates shall, ac the request of that othey Stata,

prompely enter into consultationg and negotiatioms in the manner indicated in

Paregraphs 1 and 2 of article 17.

3. During the courws of the censuleationg and negotiations, the Brate

planning the measures ehall, if 6o requested by the other Stare at the time it

requests the initiation of congultations and Regotiations, vefrals from

implementing ay Permitting the implementaticn of those weasures for a reriod

not excesding aix monthg.

Oraes Rplemantation af wls ey
1. In the event that the inplementatien of Plannad measuren is of Lhe vemase
urgency in order to protect Public health, public safety or other egqually
important interests, the State planning the meagures may, esubject to

. aytieles S aud 7, imvediately proceed to implementation, notwithstanding the
Provisions of article 14 and paragraph 3 of article 7.

2. In such cases, a formay declazation of the urgency of the weasures mhall
be communicated to rhe other watercourse Stateg refarred o in article 32
together with the relevant dats and informavion.
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3. The State pla.nni.ag the messures shall, st the TequeRt Of atiyy of the
States referred to fn paragreph 2, promptly enter iato comsultationy and
pegotiations with it in the manper indicated in paragrapha 1 and 2 of

article 17.

PART IV
PROTECTICN, PRESERVATION AND Wﬁ jb"i
Arsigle 20

Lobe VI L. 1S

PO Sl cri-SArIN o Rt
(]'\s&'/\é Watercourge States ghall, iodividually or jeintly, protect and preasrva

the accaystems of international watarcourses.

Artigle 21
wgmmmﬂm

1. For the purposey of thisg article, *"poliuticn of an intesnational
watercourse* means any detzrimental alteraticn in thes composition or quality of
- the walwra of an interpacional watercourse which results directly or
indirectly from human cenduct,
2. Hitarcourge States ghalld, dodividunlly or Jointly, prevent, reduca and
contzol pollution of an international wvatercourse that may cause slgnificane
harm to other watercourse §tates or to their anvivomment, iacluding harw o
bumen health or safety, 2o the usge of ehe waters for &hy beneficial purpose or
to the living resources of the watercourse, Watercourse Status shall take
stepa to harmonize thelr policies iz this connection.
3. Watercourse States shall, at the request of any of them, consult with a
view to sstablishing liats of substances, the introduction of which inte the
wWatera of an internatiomal watercourge is to ba prohibited, limited,
investigated or monitored.
AlteRtRUGtion ¢ BAEN _oFr Ney
9"? Watercourse Statem shall take all measures BecesyaIy to prevent the
@ introduction of species, slien or aew, into an international vatercource which
may have effects detrimental to the ecosystem of the watercourse resulting in
significant harm to e¢ther watercourse Staces,

shis
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Watercourse States shall, individually or jointly, take al} maasures
with respect to an internatiosal watercourse that are DeCessary to protect
and pregerve the marine anvirooment, including estuaries, taking into
aceount geierally accepted istermational rules and standsrds.

Axticle 24 [26)
Managgment

1. Watercourse States shall, at the request of any of them, eatsr into
conaultations concerning the managenent of an international watercourge, whieh
may include the establishment of a joint management mechaniam,
3. For the purposes of this arricle, ‘management” refers, in particular, te:
{n}) planning the suseainable development ©f an international
watercourse and providing for the implementatien of any plans adepted; and
(P! otherwise prowoting raticnal and optimal utilization, protection
end control of the watercourse.

Article 25 [27]
Beaulasicn

1. Watercourse States ghall cooperate, where sppropriate, to respend to
acods Or OpPOrtUNities for regulation of the flow of the waters of an
internativtial watercourge.
2. Unless otherwise sgrecd, watercourse Ftates shall participate on an
equitable basis in the construction and waintenance or defrayal of the cogts
of such regulation works as they may have agreed to undertake.
3. For the purposes of this articia, "regulatien® means the uge of hydraulie
works or any other continuing measure to alter, yary or cotherwige control tha
flow of the waters of an intemat:'l.onal watercourse.

article 2¢ (28]

Inatallatiops
1. Watercourse States ghall, within their Fespective territories, employ
their best efforts to maintain and Frotect lastallations, facilities and othes
works related to an internatiopal watercourse.,
2. Hatercourse States shall, at the Foquest of any of them which has sericua
Teagon to believe that it may suffer significant adverse effects, eater into
consultations with regard to:

vl ronmen

= @Y
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(a} the safe operation or waintenance of installationa, facilitieg or
other worka ralated to an interpatienal watercourse; or

{b}  the protection of installationa, facilities or other works frem
wilful ex negligent scts or the forces of narure.

PRRT ¥
HARMPUL CONTITIONS AND EMERGENCY SITUATIONE
arxticle 37 (34 :
Xevention snd mitiqation of harmfyl s e ons

Watercourse States shall, individually or jointly, vake all &pprepriata
Reasured to prevent or mitigate conditions that may be harmful to othex
watercourse States, whether reaulting from nalvral causes or human conduck,
such as flood or ice cenditions, water-borpe diseapes, ailtation, ercsion,
salt-water intrusion, drought or desertification.

Article 24 28]
Emerguncy gituations

b For the purposes of thig article, "emergency" means g situation that
Fauses, Or poses sn imminent chreat of causing, serious harm vo watsrecurye
States or othes Statcs ana char rwsults suddenly from natural cauges, such as
filoody, the breaking up of ice, landslides ox earthquakes, or from human
conduet, puch as in the cage of induetrial accidentg.
2. A Watercourse Stata shall, witheut delay and by the most expadicious
means aveilable, notify other potentiyliy affacked Skates and congretent
international organizations of sny emergency originuting within ita territory,
3. A watercourse State within whoge tervitory an emergency originares shal),
in ¢ooperatien with putentially affected Srates and, uwbere apprepriace,
competent internatiemal organizations, imnediately take all Bracticable
measures mecessituted by the circumstances to prevent, mitigate and elimipate
harmful effects of the emsrgency.
4. Whet necessary, waterosurge Btates whall joiatiy develop contingency
vlans for responding to emexgencies, in Cooperation, whezre approprista, wich
vther potentially affected States and competent international organizations.

PR
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PART VI
MISCBLLANEOUS PROVISIONS
axticle 29
Hresngbional watervgurseg and iasksllationy in 10 M. ==}
International watercourzes and related ingtallaticna, facilities and
other worke shall enjoy the protecties accorded by the priacipiea and ruleg of
international law applicable ia intemnational and internal armed conflict and
[ shall not be used in viclation of thoce principles and rulea.
Article 20
diadizegt procedures
In ceoes where thexe are serious obstacles to direqt cuntacts between
watercourse States, the Statea conesrned shall fulfil cheir obligations of
coopexation provided for in the preseat arcicles, including exctange of data
sad informacion, metifieption, eommuinication, consultationg and negotiations, s,
through any/direct procedurm accepted by them. X
acticle 33
o = s RA R fo bedl L a2 GITRER, =~ ey 1) LTt
Fothing in the pressnt articles cbliges a watercourse State to yrovide
data or information vital to {ts naticnal defence or security. Reverthelegs,

toat State shall cocperate ia good fajth with the other watercourse States
With & view te providing as much infezmation as possible wnder the
eiroumstances . '

Article 32
on-pisgriminati
Unless the watercourge States concerned have agreed otharwise for the
protectien of the interests of persens, natural oFr Juridical, whe have
suffered oy are under a serious threat of euifering eignificant trangkoundary S L
haxm as a result of activities related to an igternational waterc \/
wateércourse State shall net discrimizate, on the basis of naticnalityler piace

whera the injury occurred, in granting €0 such pers
@ right to claim wpczedlepl®

kerw caused by such

legal syotem, aceeas to judicial or othex proced
Compenaacion or other relief in respect of gignift
ageivities carried on under ics Juriadietion,




: B.13
JUL-12-1954 14:41 FROM MCGEORGE SCHOOL OF LAW TO 912155196472

_ 24-JUN-94 VEN 13:48 ORU 022 91“{0334 P13
A/CH.4/L.492
page 12
azficle 33
Sartlement, of dispytey

In the absence of an appliceble agreement between the watsrcourse
States concerned, any watereduras dispute concerning a question of fase
or the interpretation or spplication of the pressnt articles shall
be settled in accordance with the following provisions:

{a) If guch & dispute arises, the States concarned shall expodi ticunly
snter into consultations and negotiations witk & view to arriving at equitably
#golutiong ©f the dispute, waking use, ag Ipprapriate, of sny joint watercourse
institutions that may bave been astablished by thewly’)

(b} If the States concernad have nae sxrived at a settlement of The
disputes through consultations and negotiations, at any time after six wonths
from date of the reguest for consultations and negetiations they mball at tha
reguest ?5 ﬁy of them have receurse to impartial factefi or, if agreed
upon by the Etates concerned, medistion or conciliati o

(1) Unless otherwise agreed, a Fact-Finding Commigaion ghall be
egtablished, composed of one member acminated by each State
soncesowd and in adaition a weiber not hav.ing the pationality
of any of the Btates concerned chosen by the nowinated
tembers wha akall serve as Chai,

(11) 3£ the mexbers nomipated by States are unable to agree on a
Chairman within four months of the Tequest for the
establishment of the Commission, any State concerned may
request the Secretary-General of the United Nations to
appoiat the Chairman. 1If one of the States fails to nominace
& member within four months of the initial request pursuant
to paragzaph (b}, any other State conceraed may requast the
Secretary-Genaral of the United Natioens te Appoint @ person
whe shall net have the aaeicnalivy of any of the States
concerned who ghall comstitute a single member Commission;

{111)  The Commission shall deterwine its own procedur

{iv} The Staces concerned have the ebligation te provids che
Conmission with such information as it wmY require and, on
Fequest, to permit the Commission to have sccess to their
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respective berzitory and to imspect any facilities, plant,
eguipment, coREtruction or macural feature ralevant for the
purpese of 1ics inquiry, )

- (v The Commizsion aball adupr ita report by * majority vote,
uniless it i3 a gingle member Commissien, and ghall submit
thae report e the Stabes vunuweawd setting: forch ics
findings and the reasons tharefor and such recommendations ag
it deema appropriates .

{vi]  The expenses of the Commigsion shall be borme equally by ths
States concarned.

(e} If, afrer 12 months frem Che initial request for fact-finding,
wediation or conciliation or, if a fact-finding mediation up voneiliaticn
Commission has been established, § months afrer receipt of & report from the
Cammigsion, whichever is che later, the Gtates cuncerned have been unabls to

'V'i:huy Eay BY agrawtent subnmit the dispute to arbitration
or judicial settlemenc.
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INTERNATIONAL LAW COMMISSION
Farty-sixth session
2 Maye22 July 1084

THE LAW OF THE NON-NAVIGATIONAL USES
OF INTERNATIONAL WATERCOURSES

te B Ly

Baving conplered its consideration of the topie on the Law of tha
Non-Navigational Uses of Internmational Watercourges,

Having considered in that context grcundw-m which iy related vo an
internaticnal watergource,

Recoanizing that confined groundwater, that ig groundwater snot related to
an interpmklensl watereeursa, is alse & natuzal resgurce af vical importance
for sustaining life, health and the integrity of ecosyntems,

Regegpizing slgo the need for continuing efforts to elaborate rules

pertaining %‘r. ndasy groundwater,

hat the principles contained in fty drafy
articles on the Law of the non-nevigatioaal uses of pwatercourses m:r be
applied to transbmdary confined groundwatesr;

GE.94-62636 (E)

—_
. B T ey
Bt = R R AT RAR TR R 5,
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2 4.  sccommends Svaves to consider eatering into sgrecmencs with the
other Btate oy States in which the confined transhoundary groupdwater is
losatedy

) 3 i Recommends alsc that, inm the event of any dispute invelving
transhoundary confined groundwater, the States concerned should consider
resolving such dispute in accordance with the provigions cuntained inm
azticle 33 of the draft articles, or ia such other mannes a& way be agtesd

upon.

- -

. Fis
chaegE” - : - W



o=

JUL-12-1994 14:35 FROM MCGEORGE SCHOOL OF LAW TO 912155196472

Stephen C. McCaffrey
605 Jerome Street

Davis, CA 95616 USA

Tel:  (Home) (916) 7560623
(Office) (916) 7397179

Fae  (Home) (916) 756-2306
(Office) (916) 7307111
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July 12, 199

Professor Joseph Dellapenna
Villanova University School of Law

Fax mo.:  (215). 519-6472

Dear Joe,

Here are the ILC's draft articles on watercourses, as promised. I woulkd appreciate
it if you would not circulate them widely, as I have received them through informal channels
and this is obviously not the final text as it will appear in the report of the Commission. I

doubt very much that any changes will be made, however,
Despite indications to the contrary ("adopted by the

been assured that the articles have in fact been adopted by the f IIComnusszon on second

reading.

I believe you will find especially interesting the solutions adepted in Article 7, for the
problem of confined groundwater (see the “Addendum"), and for dlspute settlement Also

of note is that the word "normally" now maodifies the "common termims" requirement in

Article 2 (b).

With best regards,

Accompanying document;

Draft articles on international watercourses adopted by the ILC on second readmg





